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Lord Justice Sedley :

1.

2.

All three members of the court have contributeth@sjudgment which follows.

Both appellants are African women, one from Ivorya€t and one from Tanzania,
who entered the United Kingdom lawfully. Each wasreafter diagnosed for the first
time as HIV-positive and was treated by the NHShvanti-retroviral drugs which
stabilised her condition and have kept it stableresince. With a minor (and for
present purposes immaterial) hiatus in ES’s casdy, Wwomen had leave to enter and
thereafter were given leave to remain until, in@0d8ome Office policy changed and
renewal of leave to remain was refused. Their dppathe AIT failed, and with
permission they now appeal to this court.

In each case, importantly, the appellant’s reasorséeking leave to remain here — to
continue with her treatment - was given to and piszk by the Home Office. JA
entered as a visitor in March 2000, was diagnoselay that year and applied for
exceptional leave to remain for treatment. This gasted in November 2002 for a
year, and then renewed as discretionary leave wreidber 2003 for a further 3 years.
But the application which she made shortly befdre expiry of that period was
eventually refused because, following the cas®&,ofo which we will be coming,
Home Office policy had changed. Much the same haggeo ES, who entered the
UK as a student in September 1998 with one yeadgd. She became an overstayer,
but in November 2002 was granted ELR for a yeaabse she was by then being
treated for AIDS. Before the expiry of this periede applied for and was granted
discretionary leave to remain for a further 3 yeaks the end of this time, in
December 2006, she reapplied but was refused aepgan.

It is submitted by Stephen Knafler, who appearf \8Biadat Sayeed on behalf of both
appellants, that there was an assumption of reggbtysby the United Kingdom
which distinguishes the present cases from thedfrieading cases in which no such
obligation has been held to exist. Disclosure ofumeents has revealed that when
each appellant was granted ELR it was explicitlytbe ground that the UK had
assumed responsibility for her treatment.

4.1 The caseworker’s note on JA's application ic&eber 2003 reads:

Application for further leave to remain exceptidpabutside
the Rules on compassionate grounds in order taveed¢HS
medical treatment.

Ms [A] initially entered the UK as a visitor forssmonths on
21 March 2000. She subsequently submitted an outnod
application for EXLTR to receive NHS treatment félV. In
considering her application the caseworker dealkwith it
acknowledged her physical condition, the lack oWVHAlids
treatment in her home country and also the casarasiee
exercise in force at the time. She was consequgndited 12
months EXLTR to expire on 09 November 2003. Ms Pk
now applied for FLTR. Her latest medical reposdtss that her
CD4 count is now 626 which is at the middle ranfet@0-
1500 of a healthy person. Her HIV remains wellmepsed



and will continue to be as long as she continuetke anti-
retrovirals

As this applicant has been granted leave to remmathe past
and her medical condition remains the same, thecdi be
regarded as having assumed responsibility for hee and we
may proceed to grant FLTR in line with present @gli

4.2 The caseworker’s note on ES’s application inéiober 2003 reads:

Application for further leave to remain exceptidpabutside the Rules to
continue to receive HIV medical treatment on theS\NH

Ms [S] was previously granted XLTR for 12 months 18/11/2002. There
has been no change and her condition remains the.saHer most recent
medical report dated 30/09/2003, states that anSAdiagnosis was made in
August 2000 as she was found to have extrapulmanéerculosis. She was
started on anti—retroviral therapy to inhibit flethdisease progression As the
UK has already assumed responsibility for her caremay proceed to grant
FXLTR until 30 December 2006 in accordance with Ho@ffice Asylum
Policy Instruction on discretionary leave.

It would appear from the Charging Case Flag onthia this applicant was
charged by Sheffield Caseworking in full £155.00 fer application. See
ATOS Batch Number: 00004029 dated 28/11/2003. h&set is no trace of a
refund, | will refer this file to the Charging Sugp Team to investigate.

Neither woman was informed of this reason in thegien letter that was then sent to
her, despite the existence of a policy that reassitmauld be communicated to
applicants. But no claim to the enforcement of gitimate expectation is made in
these appeals, and for the rest we are willingpfr@ach the appeals as if the reasons,
having been recorded, had been communicated.

Neither we nor the Home Office know how many simitases there are. Lisa
Giovannetti, for the Home Secretary, tells us the departmental estimate is
hundreds, possibly thousands. The Civil Appealsc®fior its part has already stayed
a number of similar cases behind these.

As Ms Giovannetti points out, and as Mr Knafler gus, “assumption of
responsibility” in this context is neither a terrlegal art nor a description of a legal
obligation. It entered our immigration law and pgree from the judgment of the
ECtHR inD v United Kingdon(1997) 24 EHRR 423. That case concerned an illegal
entrant who had been arrested on arrival as andirtg visitor in January 1993 with a
large amount of cocaine in his possession and lesh lWiagnosed HIV+ while
serving his consequent prison sentence. By the hmevas due for release and
deportation he was dependent for survival on aitoviral therapy provided by the
NHS. The Court held that to send him to the neaasgy of a degrading and painful
death would violate Art. 3 of the Convention.

The two critical paragraphs of the judgment forserdg purposes are these:



10.

53. In view of these exceptional circumstances lagaring in
mind the critical stage now reached in the apptisafatal
illness, the implementation of the decision to reenbim to St
Kitts would amount to inhuman treatment by the oesjent
State in violation of Article 3.

The Court also notes in this respect that the md@at State
has assumed responsibility for treating the apptisacondition
since August 1994. He has become reliant on thdicaleand
palliative care which he is at present receivind enno doubt
psychologically prepared for death in an environimenich is
both familiar and compassionate. Although it canpe said
that the conditions which would confront him in trezeiving
country are themselves a breach of the standardstiafe 3,
his removal would expose him to a real risk of dywnder
most distressing circumstances and would thus ambmn
inhuman treatment.

Without calling into question the good faith of thedertaking
given to the Court by the Government, it is to beéed that the
above considerations must be seen as wider in st@pethe
guestion whether or not the applicant is fit tovélaback to St
Kitts.

54. Against this background the Court emphasisahanbs who
have served their prison sentences and are subjesipulsion
cannot in principle claim any entitlement to remain the
territory of a Contracting State in order to con@nto benefit
from medical, social or other forms of assistanoavigded by
the expelling State during their stay in prison.

However, in the very exceptional circumstanceshi tase
and given the compelling humanitarian consideratianstake,
it must be concluded that the implementation ofdbeision to
remove the applicant would be a violation of Aeid.

The significance of August 1994 is that this waemB, by then a prisoner, had been
diagnosed as HIV+. In that situation the statehigscustodian, had legal duties of
care towards him, including a duty to provide matiiceatment, which it did not have
towards the generality of the settled populatiod egrtainly did not have towards the
generality of unlawful entrants. So seen, the statd that the United Kingdom had
assumed responsibility for treating was highly case-specific. Given this, the
background proposition set out in 854 suggestswhat distinguished®’s case from
other cases where foreign nationals have bendfibaa treatment while in prison was
that, forD, continuation of the treatment initiated by thatstas his custodian was (or
appeared to be) all that stood between a dign#retia degrading death. Without both
elements — the “assumption of responsibility” amel ¢ritical state ob’s health — Art.

3 would not have saved him from deportation.

The change of policy in 2006 was the direct resiilthe decision of the House of
Lords inN v Home Secretarfj005] UKHL 31, holding in agreement with this cbu
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([2003] EWCA Civ 1369) that ECHR jurisprudence mate protection of Art. 3
available to foreign nationals facing removal omyextreme and exceptional cases
going beyond those where removal was going sigmifly to shorten their lives. In
Strasbourg (2008) 47 EHRR 885 the Grand Chambeedgnoting (834) thdd was
still unique in finding a violation of Art. 3 by neoval of a foreign national suffering
from ill-health.

The reasoning of the House and of the ECtHRNindoes not require fuller

examination here (though we shall need to returitstdacts below), because Mr
Knafler makes no claim under Art.3. His contentisrthat the AIT in each case was
wrong to exclude or marginalise the UK’s de facsswuanption of responsibility for

the appellants’ treatment when gauging the propoality of removal under Art.

8(2).

Art. 8 of the ECHR provides:
Right to respect for private and family life

1. Everyone has the right to respect for his peiand family
life, his home and his correspondence.

2. There shall be no interference by a public @iy with the
exercise of this right except such as is in acawdawith the
law and is necessary in a democratic society inrttexests of
national security, public safety or the economidliveing of
the country, for the prevention of disorder or ajnfor the
protection of health or morals, or for the protewtof the rights
and freedoms of others.

In JA’s case the eventual refusal letter, dated@gust 2008, followed the reasoning
of N and declined any further extension of leave, nibistanding the relative poverty
of medical resources in Ivory Coast, because JASecwas not exceptional. On
appeal to the AIT (SIJ Latter and 1J Oxlade) it wesdd that, while Art. 8 was
engaged, removal was proportionate. The decisioraltmy her to remain for
treatment “was right”, but the Home Office had text her to believe that she would
be permitted to remain here indefinitely, and tae had now been clarified Qy.
There was no finding that she would be able toinliteatment in her home country —
rather that removal from the UK, where she has wdriends and access to
medication, “will change all of that”, not leastdagise she did not dare let her
children know of her condition.

In ES’s case the AIT (I1J Clayton) likewise held tthlaere had been no continuing
undertaking of responsibility for her medical capeit found that, given her skills,
earning capacity and family network in Tanzania, H&/ infection was “likely to
remain [under control] upon return to Tanzania”.

Ms Giovannetti does not dispute that the intendadaval of these two appellants,
given the length of time and the reason why theyehbeen lawfully here, is a
significant interference with their private lives, concept to which Strasbourg
jurisprudence has given a wide meaning. Mr Kndfderis part does not dispute that
removal would be lawful or that its purpose woukviathin the permitted categories;
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but he contends that in the circumstances of eask ¢t would be disproportionate
and therefore not “necessary in a democratic sgciet

This court has more than once stressed the needstfactured decisions on

proportionality. One of the elements of such adtme capable of having a bearing
here is the need to relate the proportionalityrofrderference with private life to the

purpose for which it is said to be necessary. Heeesprescribed purposes are, or
include, the economic wellbeing of the country, evhcannot afford to be the world’s

hospital, and the prior right of a settled popwlatio the benefit of its inevitably finite

health resources. Against these may legitimatelybghed both the moral duty to

help others in need and the fact that the Unitesgom has until recently found it

both morally compelling and economically possibte extend such help to the

appellants and others like them, alongside andewmiatently to the detriment of the

settled population.

There is no fixed relationship between Art. 3 and. 8. Typically a finding of a
violation of the former may make a decision onldteer unnecessary; but the latter is
not simply a more easily accessed version of thedo. Each has to be approached
and applied on its own terms, and Ms Giovannetéicsordingly right not to suggest
that a claim of the present kind must come withm & or fail. In this respect, as in
others, these claims are in Mr Knafler's submissimtinct from cases such Bsand

N, in both of which the appellant’'s presence andttnent in the UK were owed
entirely to an unlawful entry.

Although she accepts that there is a factual diffee between a lawful entrant
seeking to remain and an illegal entrant resistiegortation or removal, and that
what Mr Knafler characterises as an assumption espansibility is at least a
description of facts potentially material to theoportionality of removal, Ms
Giovannetti submits that Mr Knafler’s distinctioras/true neither dfl nor even oD.

If she is right, she will have gone a long way todgaassimilating the present cases, at
least in policy terms, to the Art. 3 cases, andehyg have established in substance an
exclusionary principle under Art. 8.

The first basis of her submission is the cas8zfmg2005] UKHL 64, in which the
House of Lords held that a person was “lawfullyser@” in the UK even if he was
liable to detention as an illegal entrant and agdaonly because he has been
temporarily admitted. That decision concerned titerface between two provisions:
the provision of s.11 of the Immigration Act 19'Hat a foreign national who is not
given leave to enter but is detained or temporadynitted is deemed not to have
entered the UK; and the provision made by reguiatibat persons “lawfully present”
were entitled to certain benefits. It was held #ratunlawful entrant who was at large
by virtue of a temporary admission was lawfully et for the purposes of the
benefit regulation.

We do not accept Ms Giovannetti's argumesgomaneither decides nor gives any
basis for inferring that an illegal entrant is ® d&ssimilated for any wider purposes to
a lawful entrant. As the House made cleaKimadir [2002] UKHL 39, temporary
admission is a term of art within the ImmigratioetAL971, allowing the temporary
release (under strict limits prescribed by law) mérsons otherwise liable to
administrative detention pending removal as illegarants. lllegal entrants who are
temporarily admitted rather than detained may theidawfully present here in the
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restricted sense material to the decisionSroma but they remain without an
entitlement to be here.

This, it seems to us, remains a material distinctiotwithstanding the second matter
on which Ms Giovannetti relies: the use by bothEH@HR and the House of Lords of
the portmanteau term “aliens subject to expulsiget D, 854 anteN, 815, per Lord
Nicholls). It is perfectly true that the phraseast to cover both of the classes with
which we are concerned — the illegal entrant whiatreges to remain and the lawful
entrant whose leave has expired. But it is notma t&f legal art, and in neither of the
two leading Art 3 cases was it necessary to diffeaée within it, since the issue now
before us was not before either the ECtHR or theiddo The aliens subject to
expulsion in bothD and N were foreign nationals who had never been lawfully
admitted to the United Kingdom.

In that critical sense we consider that the presgputellants are in a significantly
different legal position from botlD and N. This in turn, as Ms Giovannetti
contingently concedes, gives them a toehold on&rBut we accept her submission
that the purchase which this gives is not augmehiethe exaggerated importance
given for a time by the Home Office to the notidnagsumption of responsibility in
mistaken reliance ob v United KingdomThe question is whether in either case the
true toehold is sufficient to enable them to reseshoval. This must depend in large
part on the remainder of the material facts. b @epends, however, on law and legal
policy, and it is here that we consider that Mr Hexahas demonstrated two errors in
both divisions of the AIT.

First, both have treateN as, if not dispositive, then as the dominant saashdor
deciding these claims. Secondly, both have margedla potentially material factor
— not a legal assumption of responsibility but afalo commitment, not indefinite
but not strictly time-limited (save for the policy practice of giving indefinite leave
to remain after six years of exceptional or digoredry leave), and prompted initially
by compassion and subsequently by a sense of mbi@ation. The consequent
passage of time, without any allocation of faulaymalso have a bearing: sE®
(KosovQ[2008] UKHL 41, 814-15. But the argument for arf@l or legal assumption
of responsibility goes, in our judgment, too highlor do we accept Mr Knafler's
contention that renewal of leave to remain had tecdor these two appellants a
reasonable expectation: it may have become areg# hope, but that in itself goes
little distance. The real question is how far icleaase the proportionality of removal
is affected by the history of the compassionateitgaad renewal of leave to remain
for treatment, having regard to the impact bothhait history and of the proposed
discontinuance of treatment on the individual'vate life.

Could this, however, have made a difference toeeittutcome? In the case of ES we
consider that it could not. Once it was shown ® ithmigration judge’s satisfaction
that the appellant had the skills and experiencebtain work which could pay, or
help to pay, for treatment in Tanzania, and famsiapport to turn to as well, the
history of lawful entry and compassionate grantdeafze to remain could not have
staved off removal. ES’s case is thus on a par @ith(Zambia)[2009] EWCA Civ
474,

JA’s is a markedly different case. Her positioraasontinuously lawful entrant places
her in a different legal class from N, so that she@ot called upon to demonstrate
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exceptional circumstances as compelling as thoBevirunited KingdomThere is no
finding by the AIT that she has much if any hopesefuring treatment if returned to
Ivory Coast, or therefore as to the severity amasequences of removal (Seazgar
[2004] UKHL 27). Depending on these, the potentiscontinuance of years of life-
saving NHS treatment, albeit made available outcaipassion and not out of
obligation, is in our judgment capable of tippimg tbalance of proportionality in her
favour.

Accordingly we propose to dismiss the appeal ofblESto allow that of JA to the
extent of remitting it to the AIT (we see no reaseny it should not be the same
panel) for redetermination of all issues arisingl@emArt. 8(2) in accordance with our
judgment and — of course — with the methodologycédlance given by Lord Bingham
in Razgar[2004] UKHL 27. For the avoidance of doubt we maikelear that this
permits the AIT, on the application of either patty make an up-to-date appraisal of
the availability of ARV and other treatment in Iyo€Coast and of JA's potential
access to it.



