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DECISION: The Tribunal affirms the decision not to grant the

applicants Protection (Class XA) visas.



BACKGROUND

This is an application for review of decisions magea delegate of the Minister for
Immigration and Multicultural Affairs to refuse gyant the applicants Protection (Class XA)
visas under s.65 of thdigration Act 1958 (the Act).

The applicants arrived in Australia and applieth® Department of Immigration and
Multicultural Affairs for Protection (Class XA) @s. The delegate decided to refuse to grant
the visas. The applicants applied to the Tribdoateview of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then magy bésrelevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa
is that the applicant for the visa is either:

@) a non-citizen in Australia to whom the Minisiesatisfied Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol

or

(b) a non-citizen in Australia who is the spousa diependent of a non-citizen (i) to
whom Australia has protection obligations underRedugees Convention and (ii) who holds
a protection visa.

‘Refugees Convention’ and ‘Refugees Protocol’ afnegd to mean the 1951 Convention
Relating to the Status of Refugees and 1967 Prbtelading to the Status of Refugees
respectively: s.5(1) of the Act. Further criteraa the grant of a Protection (Class XA) visa
are set out in Parts 785 and 866 of Schedule lZetdtigration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grawu political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225IIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 205
ALR 487 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hisaorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal has
had regard to any material favourable to the appt& claims referred to in the delegate's
decision.

The first and second named applicants made reftigess in their right. The other
applicants were included in the application asrtbleildren. For convenience, the Tribunal
will refer to the first named as “the applicantietsecond named as “the applicant husband”,
and where appropriate, will refer to both of themether as “the applicants”.

In her protection visa application the applicantl sle was born in Slovenia in the 1970s.
She speaks, reads and writes English, Serbian evati@h, and ethnically is mixed Serbian
and Croat. Her religion is Orthodox. She saidwhes emotionally and psychologically
distressed by her experiences and her forced uphasa consequence. She married in
Slovenia before arriving in Australia (it is hecead marriage). Her occupation in Slovenia
was in the financial industry. She is a Sloveruaizen and lived there until she came to
Australia, travelling on a Slovenian passport isisimeSlovenia. She has travelled before: to
Country A and Country B, and to Country C, on eactasion only for a short time. She
obtained a Diploma in a finance related areas asdsince worked in this area.

In her statutory declaration in support of her aggtion the applicant said that her first
husband died suddenly a number of years beforsduemd marriage. Her children are from
that marriage. She has been in a property dispititeher late husband’s former wife. Her
child and herself have been threatened (evidengedreport from the principal of the
children’s school). As an ethnic Serb-Croat hghts are significantly affected. In Slovenia
ethnicity is correlated with religion. Her marrisdrname is a typically Serbian. Her maiden
name is also Serbian. She had to change her maan8lbvenian one to obtain employment
(change of name documentation enclosed). Theegtwially failed to do anything to protect
her, her family and her property, because theywliethnic Slovenians as a requirement of
Slovenian law, and do not protect non-ethnic Sleen

The applicant said she forewent her salary entél@siand risked her reputation by quitting
her job with only a day’s notice before coming tosfralia. The applicants spent all their
savings to escape from Slovenia.

The applicant said that she was phoned by her’sh#dcher and asked to come to a
meeting. A Bosnian Muslim child was tormenting #pplicant’s child who was the only
Serb in his class. The child’s father had alssbz®ming to the school and abusing and
threatening the applicant child. The applicanepés wanted the police contacted. The
school resisted this. The next day the child’edatcame to the school again and threatened
the applicant child. This time the school did mebe incident to the police, but the police
did nothing and did not contact the applicantsherdchool.



The applicants’ car tyres were slashed and greaseput on their door handles. The
applicants are the only Serbs in their apartmemtkoand a block of Bosnian Muslims is
across the park. At one point the applicant aedahplicant husband went into a café where
there were a number of Bosniaks. The applicantpuabed, attacked and verbally abused.
On another occasion the applicant husband wertbduty groceries. On the way home he
was followed and attacked by three Bosniak men, muhde a racial remark and then
assaulted him. He came home with physical injuriesmediately the phone rang and a
man’s voice threatened to Kill the applicant if seported the assault to the police.

The applicant had to keep these matters secretffiends and from people at work because
in Slovenia ethnic persecution is not discusseda adknowledge such problems is to be
regarded as a trouble-maker and affects one’s potsjat work.

The applicant said she feared that she or her hdsbauld be killed, or that they and their
children would continue being threatened and as=ébly Bosniaks, and the authorities
would do nothing because they are Serbs. Hertfusband’s ex-wife (a Croat) and her
siblings had also committed crimes against theiegpts, in the context of a property
dispute, but using racial epithets. These wererteg to the police, but the police did
nothing. Some years earlier one of the siblingaaksed the applicant and her then husband,
but the police did nothing.

The applicant also said her children were callsdlimg racial names in school.

The applicant husband was born in Serbia in th®488d speaks, reads and writes Serbian
and Russian. His occupation was in the mediaistdeSerbian citizen. His passport was
issued in Slovenian. All of his education, incluglia University course, was in Serbia. He
has been in Slovenian for a number of years. Kebkan self employed since.

In his statutory declaration in support of his &gdion, the applicant husband confirmed his
wife’s claims. [information about the applicant'story deleted in accordance with s.431 as
it may identify the applicant]. When Serbia was Ibewohin 1999 he refused to join the
military, considering himself to be a conscientiobgector. He was considered to be a
traitor and to be ‘pro-American’. He fled acroks border into Country B, then to Country
A, then Slovenia. Eventually he approached a Gowent Office and obtained his passport
and other necessary documentation. He has a tanympouse visa for Slovenia. He can
apply for a permanent one but the authorities ddawge to grant it. Other foreign husbands
have been granted temporary visa after temporag;. vihe Slovenes have strong feelings
against Slovenian women marrying men of other etgroups, because they worry about
losing their national identity. Only 900,000 oétB million population are ethnic Slovenians.
This is why there is a derogatory approach to athteabitants of the former Yugoslavia.
Serbians are always served last in a restaurastom. This is distressing when experienced
on a daily basis. In 1992 the authorities “delet@D00 people, born in Slovenia but of
other ethnic background, from the national birthisger. Only 4000 have since been given
citizenship. The police are ethnic Sloveniandwy,land are known to practice “selective
policing”.

The applicant husband said that in Serbia his wdald be considered Slovenian and Croat,
and there was significant discrimination againstadimarriages there. He would be
harmed by the people who considered him a trait® .would also be harmed by criminals
who had previously threatened him in his busineskveere protected by the authorities, and
by others who may have claimed rights to his bissindNeither the Slovenian nor the



Serbian authorities could be counted on to help hiime Serbian authorities only help those
who are members of a political party. The applidarsband said he had to apply for his
Serbian passport outside Serbia because he coutdtom there.

The applicant husband also said if he returnecetbi& it would endanger the life of his child
from his first marriage.

A covering letter from the applicant’s adviser refto the applicants’ distress, and to the
tarnished reputation of Slovenia with respect taarnty rights. A covering letter from the
applicant husband also summarises their claims.

The Department received a submission from the eqpis’ adviser, summarising the
applicants’ claims and referring to relevant lggahciples. The adviser cited the Slovenian
Ombudsman’s Report of 2004, and related ECRI reptitat note the prevalence of
expressions of racial intolerance in Slovenia. atieiser noted that the European
Commission had highlighted specifically the probdeliaced by the ethnic minorities of the
former Yugoslavia, with regard to access to citstep and to social and economic rights,
and to ensure that the legislation to combat raeisthracial discrimination was fully

applied. A national integration strategy was needecrimination in employment remained
a serious barrier to the full integration of mensbef minority groups into the social and
economic life of the country. There was some govental discrimination. The ethnic
Serbs and other groups were not protected by dpmonsions of the Constitution. There
was a nationalistic and even a xenophobic attilrdeng most Slovenes. Many racist
expressions were heard in the street and publishig press, and in extreme cases, people
belonging to minority groups experienced physidalence. The police did not always pay
the necessary attention to the racist attenticanafffence. The confidence of minorities in
the criminal justice system needed to be improvEge adviser also cited an Amnesty
International report that accuses the Sloveniahaaiities of not pursuing crimes by non-state
actors against minorities, including ethnically mated crimes, with due diligence. The
adviser also cited a survey of Slovenian policeclwlshowed them to be non-accepting of
refugees and to have a high level of national hattent.

Some time later the adviser made a further subamssiddressing the issue of relocation
within Slovenia in more detail, as well as right®otry into the EU, and the applicants’ fears
in relation to Serbia.

The hearing

The applicant said her father was born in Serld,ler mother in Country A. They met in
Slovenia, where they were both working. She massibling, married, living in City L, and
working in the media. She had several years of&thn. She graduated in the early 1990s
and began working. She gave birth to her firsidchi the end of her studies. She married
her present partner a number of years ago. Shiehgsenaiden name until she began
looking for a job. Then she adopted the Serbianaue until she adopted her husband’s
surname.

The applicant said her children all went to thealachool. There were no problems there
before recent years. The students were from arahgthnic backgrounds. Then a squabble
between children developed into racist hate towhedchild. No other minority kids were
victimised in the way her son was. At one poidréhwas a new child he was having trouble
with. The teacher called the applicant and saicchiéd had been attacked. She should come



to the school immediately. The applicant wenti® $chool, where the teacher explained
what had happened. Her child also recounted ttidant, when they got home. Her child
had been attacked by this student a couple of theéwe this.

So there was a meeting, with medical professiotiadsprincipal, the parent of a friend, and
the father of the perpetrator. One of the mediffaters began to give what the applicant
described as a lecture. She interrupted, sayeiggr child had been the victim of serious
and repeated attacks. The teacher said theredwadténsion between the two children for
months. The new student would provoke the apptisahild, and would then tell his father
that it was the applicant’s child who was the pagier. The father would come and shout at
and threaten the applicant’s child. Then it becaimgsical: at a recess the new student
physically assaulted the applicant child. This s@sn by the teachers, who reported it to the
principal.

The meeting became heated, with the other chiltlsel being very aggressive, denying
everything, and the applicant yelling at the agpiits child. He walked out. The applicant
husband wanted the police called but the prinaized against this. The other child’s father
was a Bosnian war veteran and the principal wagdaaf him. The child’s father came to
the school the next day and made threats agamsigplicant. After that the applicants were
very protective of their child, and kept the chalday from the new student. The applicant
was afraid for her life. She was escorted everya/bad was afraid to go out on her own.
She believed that he would kill her and that nowoald do anything to stop him.

The Tribunal observed, however, that the applicdittsiot have any problems with this
particular individual again. The applicant saidvés not with him but with other people in
his ethnic group. At the café, someone callecehegrbally and physically assaulted her.
She suffered physical injuries. The applicant slagy did not report this to the police
because they had learned already not to involva théhey would not do anything. No one
in the café intervened — they just stared. Thé vafs owned by Slovenians and frequented
by different groups. This day there were a nunabdduslims there. The manager did not
realise what had happened. Asked whether shemeidthe manager, the applicant said she
had never had problems there before, and had eot leck since.

The applicant said the police did nothing aboutitieedents at school. Asked how she knew
this, the applicant said that a few days beforg te# Slovenia they went to the school to ask
for a certificate about what had happened thetee grincipal could not provide anything
from the police. The Tribunal asked the applicahy she did not approach the police
directly. The applicant said she knew from earigperiences of being attacked and robbed
or discriminated against due to her ethnic backgidhat the police would do nothing.
Asked to elaborate on this claim, the applicand aat when she was using the Serbian
surname and her car was broken into, the policeeqaomptly. By comparison when it
came to this dispute with a child’s father, he waseven charged. The Tribunal observed
that the police had to make decisions about howhnpuiority to give to a dispute like that.

The applicant said that a Slovenian neighbour waslved in a brawl and the police were
there straight away. Her child is young, and stidad protected from traumatic experiences.
The Tribunal commented that the incident at thé e&s not even reported to the police.
The applicant said that once she was attackedraydsaid they would not get involved
unless it was life threatening.



The applicant said that after the café incidentajyglicants stayed home more and avoided
certain areas. The applicant was shocked and a&tised. They realised there was no one
who could help them.

The applicant said they wanted to go far away f&iovenia, even though they had friends in
Western Europe and were well situated economically.

The Tribunal asked the applicant how the propegpute was resolved between the ex-wife
of her late former partner, and herself. The aapii said the ownership of it was unclear; he
had had access to it while he was alive, but theiéxwanted it to herself after he died.

The applicant had now relinquished any rights.tdShe reported the damage to her
belongings to the police. They said she needeiliress to take it to court. This was the
same police station that was responsible for hid’slschool.

The Tribunal observed that it was not clear thaséhdisputes, one over property, and the
other with another parent, were Convention-relatEde applicant said the family of her late
partner’'s ex called a Serbian whore, and said shkl ot establish “Serbian territory” at the
house. At school, her son was the only Serbiald ahihis class, although there were also
Croat and Roma children. The applicant had hdadlkie on a Slovenian identity in order to
obtain a job and an apartment. The Tribunal gaihs not clear that the applicant would
have been prevented from getting a job or apartinedkovenia under her maiden name.
The applicant said non-Slovenians cannot get @ja@n apartment in Slovenia. They cannot
practice their own religion or speak their own laage. The Tribunal referred to the US
Country Report cited below, as indicating that Sexere not persecuted — i.e. seriously
harmed, in Slovenia. The applicant she herseffaeted all races and religions, and was a
reasonable person, but as a wife and mother shed/ahfety.

The applicant husband said it was not possiblalidite police because people threaten to
kill you if you do. He was personally attacked aold they would finish him off. Friends of
the other child’s father came after him. He wosde the father with those people. The
applicants had paid for the exploitation of ethihifferences, between people who had
previously lived peacefully together.

The applicant husband said if was natural for peegio were threatened to simply flee. The
police in Slovenia did not want to involve themssn ethnic squabbles, even though there
were police on every corner. If they went into Eig they would always have to explain
themselves to any group of the former Yugoslavibe applicant husband said it taken a
friend of his from Serbia several years to gainv8ioan citizenship after marrying a
Slovenian, and then he had to give up his Serbteership. The applicants did not want
their children to go through what they did. It whSicult to describe fear. For many years
their advancement had been stifled. The only Eoluvas to go somewhere else.

The applicant husband said he had been calledifitamy service in Serbia. Also the mafia
now played a major role there: one had to be vémt or against them. If he went back to
Serbia now he would be court-martialled. He wdagdsocially ostracised as a deserter. He
had left a business with equipment and tools th&teey had probably now been stolen. In
Slovenia he eventually met up with some other Sanosgot work; until then he survived on
money he had brought with him.



The applicant husband said the assault againstdhiéd should have been given more
importance. There are reports of officially-saoeéd right-wing radical groups in Slovenia
that terrorise Serbs.

Post-hearing

In a submission after the hearing, the advisessé@ that the applicants and their child had
been victims of systematic racial violence anddtggaccompanied by systematic and
discriminatory failure of the Slovenian police t@fect them. The adviser cited the
September 2005 report of the European Monitoringt@eon Racism and Xenophobia,
called “Policing racist crime and violence”, congeag the new EU countries’ including
Slovenia’s police practices. Slovenia rated poorlyarious aspects of policing of racist
crime and violence. They only recorded racial naiton for crimes involving incitement.
They had no instructions on how to decide if a erinas racially motivated. They recorded
nationality but it was not clear whether it was Y¥astim or offender. There was no training
on response to racist crimes, nor had Sloveniaiftehwhether such training was needed.
Slovenia did not promote reporting of racist crimeworked with minority communities to a
limited extent. There were no measures for pubihg police initiatives on racist crime. The
adviser noted that it had been concluded thatable of reporting of racial motivation for a
crime meant that the true level of such inciderds wnderestimated. Victims were reluctant
to report racist crime because there was a peoreptior a number of reasons - that their
complaints would not be taken seriously. With rdgathe assault on the applicants’ child, it
was reasonable for the applicants to leave thertiegoof it to the police up to the school,
and to assume that either the school did not reptarthe police or that the police took no
action. It was not acceptable for the police ¢éatit as a low priority. The adviser
concluded that the assault and threat to the apybBovas extremist racism, derived from the
racial hatred that led to the wars of racial cle@amp# Serbia.

Country information

Country Reports on Human Rights Practic805- released by the Bureau of Democracy,
Human Rights, and Labor on March 8, 2006

The law prohibits discrimination based on race dgendisability, language,
or social status, and the government generallyreafbthese provisions in
practice. However, violence against women and oénlgtrafficking in
persons, and discrimination against homosexualdamia were problems.

National/Racial/Ethnic Minorities

According to the 2002 census, minorities made ygp@pmately 17 percent

of the population and included approximately 36udand Croats, 39 thousand
Serbs, 22 thousand Bosniaks (Bosnian Muslims)h@0gand Muslims, 6
thousand Hungarians, 6 thousand Albanians, 3 tmouRama, and 2
thousand Italians.

The law provides special rights and protectionautmchthonous Italian and
Hungarian minorities, including the right to useitrown national symbols
and have bilingual education and the right for eadbe represented as a
community in parliament (see section 3). The Romainority does not have



comparable special rights and protections. Thettatien provides that "the
status and special rights of Gypsy communitiestjvin Slovenia shall be
such as are determined by statute.” By year's arlchment had not enacted
laws to establish such rights for the Romani comitgun

In a 2003 report, the committee on the eliminabbracial discrimination
expressed concern that discriminatory attitudespaadtices against the Roma
persisted and that the distinction between "indogesti Roma and "new"

Roma could give rise to new discrimination. Eth&arbs, Croats, Bosnians,
Kosovar Albanians, and Roma from Kosovo and Albavese considered
"new" minorities; they were not protected by theagl constitutional
provisions for autochthonous minorities and facetie governmental and
societal discrimination with respect to employmdratising, and education.

On July 25, the UN Human Rights Committee repotted the Roma
continue to suffer prejudice and discriminationpanrticular with access to
health services, education, and employment.

Many Roma lived in settlements apart from other eamities that lacked
basic utilities such as electricity, running wasanitation, and access to
transportation. Unlike in previous years, thereevmo reports that Roma were
forcibly relocated to segregated substandard hguarilities. A 2003 report
funded by the European Commission noted that teenpioyment rate among
Roma was 87 percent.

The Roma also reported discrimination in employmetich complicated
their housing situation.

Regularization of status for non-Slovenian formeg¥slav citizens remained
an issue. Approximately 18 thousand persons, mystijoslav citizens
residing in the country at the time of independexag not apply for
citizenship in 1991-92 and subsequently found theziords were "erased"
from the population register in February 1992. @kketion of these records
has been characterized by some as an administooision and by others as
an ethnically motivated act. In 2003 the constitodil court ruled
unconstitutional portions of a law governing thgdestatus of former
Yugoslav citizens because the law neither recogrtize full period in which
these "erased" persons resided in the countrymoeides them the
opportunity to apply for permanent residency. Feebruary 20 to 24 and
from July 2 to 25, several persons went on huniyixes to protest the
government's failure to implement the constitutlamaurt's 2003 ruling. At
year's end, the government had not completed &igialto resolve the court's
concerns.

Amnesty report Index: EUR 68/003/2003 16 May 20BEPUBLIC OF SLOVENIA
before the UN Committee against Torture”
http://web.amnesty.org/library/Index’ENGEUR6800320@cludes the following
information

The government’s obligation extends to the dutytestigate alleged abuses
by non-state actors and to bring perpetrators df stbuses to justice in fair



proceedings. Amnesty International is concernetttieSlovenian authorities
have failed to conduct effective investigation®iseveral alleged human
rights abuses which have come to the organizatattestion.

Amnesty International has received several repehish indicate in particular
that investigations into attacks which appear teel@een motivated by the
ethnic and racial origins of the victims are notgued with due diligence by
the Slovenian authorities.

For example on 2 July 2001, 33-year-old Ignacio Bintchende, a national of
Guinea-Bissau, and a long-term Sovenian resident,was reportedly attacked by
a group of skinheads near the entrance to his apartment in the centre of
Ljubljana. His apartment is located near the Sodcek bar, which is apparently
frequented by skinhead groups. Ignacio Bintchende had gone out to buy some
food for his guests around 9.30pm when he was reportedly accosted by two
skinheads, who started to slap him. When one of them raised a heavy beer
glass, making asif to hit himwith it, Ignacio Bintchende tried to push the man
away. At this point, two other skinheads joined the scuffle and reportedly
punched Ignacio Bintchende in the face and back. He managed to reach his
front door and rang the doorbell for hisfriendsto let himinto the apartment
as the entire group of four made to jump upon him. Two of his friends
(nationals of Ethiopia and Mali) came outside and got embroiled in the
ensuing fight until the police arrived. The police arrested all seven people.
Ignacio Bintchende and his two friends, as well as three of the skinheads were
brought before a misdemeanour court (sod za prekrske), for disturbing the
public order.(30) In addition the passports of Ignacio Bintchende and his two
friends, Ibrahim Nouhoum and Tefera Eyechew wer e confiscated and they
were summoned to the police station the next day.

The case was still pending as of mid-April 20030befthe misdemeanour
court, and a police investigation into the ractsiek has reportedly not yet
produced any results. Police allegedly failed terview any eye withesses to
the incident although, according to Ignacio Bintoihe, there were at least
some 15 people watching the initial attack agéduiston the street.

According to information available to Amnesty Imtational, over the past
couple of years only in one case have perpetrafaagacist attack been
prosecuted. In May 2002, two members of a skinlggadp, UD and MV,(31)
who had been tried in connection with a violeraekton Ibrahim Nouhoum
and Michael Obeno in February 2000, were respdygtyigen a suspended
sentence and acquitted for lack of evidence.(32) dlleged attack had taken
place near the same location as the attack onilgBaatchende and both
victims sustained physical injuries.

FINDINGS AND REASONS

Based on the information in their file, the Tribufiads that the applicant is a Slovenian
citizen of mixed Serb/Croat ethnicity. It findsatithe applicant husband is a Serbian citizen.



The Tribunal accepts that the applicant parentareanvolved in a dispute with the father
of a student at their child’s school. It accepts this man was violent towards their child,
and abusive and threatening towards the applicathdsvever, the Tribunal does not accept,
on the evidence before it, that this person’s d@sdeand significant motive for treating them
this way was their ethnicity. Animosity had deve#d between the two children: it was not
clear that this was based on racial differencethém context the father could have been
acting out of a misdirected sense of paternal tgyabwever unacceptable his behaviour
was. The applicant herself said there were otheomty students in the school, and that she
was not aware of other such incidents, as wouleXpected if race was the motivating factor
with this individual.

The Tribunal does not accept that any lack of respdy the authorities to the above-
mentioned events was discriminatory. On the eaddyefore it, the Tribunal does not accept
that the police were alerted.

The applicants claimed to have experienced asdheltsselves, the applicant in a café, the
applicant husband on his way home, by people cdedevuith the above mentioned father of
a student. They received phone threats and thgepty was damaged. However, the
Tribunal does not accept that these incidents oedurThe applicants’ behaviour in not
reporting those incidents to the police was nosiant with people claiming to be in such
fear for their safety that they needed to seekegtain overseas. It follows from this finding
that it is not necessary to determine the esseaailsignificant reason for those assaults.
(The Tribunal notes that if they had occurred, amede linked to the dispute at school, it
would follow from earlier findings that the Tribun&ould not accept that they were racially
motivated. They were not approached as claimaraiom violence.)

It follows from the foregoing finding that the apgaints have not experienced any harm in
connection with the dispute with the people at sthia the period before they came to
Australia in December. On this basis the Tribdimals that there is no real chance of the
experiencing further serious harm in the reasontsseeable future (even if it could be
characterised as Convention-motivated, which thieufial does not accept).

The applicant claimed that she and her late fusbland were assaulted by relatives of his ex-
wife, over a property dispute. Notwithstanding tise of racial epithets during this event, the
Tribunal does not accept that the essential andfsignt reason for that dispute was ethnic
difference. Marital breakdown and property isswese the readiest explanation, and there
was not enough evidence to displace them.

The applicants referred to ethnic discriminatiod #re difficulties in obtaining employment

as non-Slovenians. However, that has not caused sluch economic hardship as to threaten
their capability to subsist; indeed they indicatteely had a relatively comfortable life. The
applicant said she only got a job by changing la@nen However, that was several years ago
and the applicant has considerable experience giece The Tribunal does not accept that
she would be unable to obtain one now, using her @awher married name.

The applicants are of ethnic minorities living irenophobic country. Hate speech is
common socially and racist attitudes are perpetulayehe media. The police are insensitive
to racist crime and may even be unsympatheticdins for racial reasons. As
“southerners” the applicants must be included édhjects of these racist attitudes and no
doubt that causes emotional discomfort. HoweVere are tens of thousands of people with
the applicants’ ethnicity in Slovenia. AlthougletBCRI report cited by the adviser argues



that racial violence is underestimated becauselpetmm’t report it, this conclusion appears
to be based on anecdotal data rather than statistite few examples of racial violence
reported by Amnesty do not relate to Serbs/CroAtanesty complains of the lack of
prosecutions, but the Tribunal has no evidencesés that ought to have been prosecuted
but weren't.

Based on the information before it, the Tribunatslaot accept that as ethnic Serbs or ethnic
Serb/Croats, the applicants face a real chancermius harm — either in the form of physical
ill-treatment, a threat to life or liberty, or si§oant economic harm, within the meaning of
the Convention.

The Tribunal finds that the applicant does not haveell-founded fear of persecution in
Slovenia within the meaning of the Convention. Tikunal finds that the applicant
husband has a right to enter and reside in Sloyeitiare he does not have a well-founded
fear of persecution and from where (given his nage) he is not at risk of refoulement, and
therefore is not owed Australian protection.

CONCLUSIONS

Having considered the evidence as a whole, theumabis not satisfied that the applicants
are persons to whom Australia has protection otiga under the Refugees Convention as
amended by the Refugees Protocol. Therefore thiecapfs do not satisfy the criterion set
out in s.36(2) for a protection visa and cannogtanted protection visas.

No specific Convention claims were made by or admalfehe included applicants, other than
those dealt with above. The fate of the includalieants’ application therefore depends on
the outcome of the applicants’ application. Asdpelicants cannot be granted a protection
visa, it follows that the included applicants cansatisfy the alternative criterion set out in
s.36(2)(b) and cannot be granted a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicants Protection (Class XA) visas.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. Ilward




