EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE LHOMME

1959 5() - 2009
FOURTH SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 18968/07
by V.C.
against Slovakia

The European Court of Human Rights (Fourth Sectiaitting on
16 June 2009 as a Chamber composed of:
Nicolas BratzaPresident,
Lech Garlicki,
Ljiljana Mijovié¢,
David Thor Bjorgvinsson,
Jan Sikuta,
Paivi Hirvela,
Mihai Poalelungijudges,
and Lawrence Earh§ection Registrar
Having regard to the above application lodged o8l 2007,
Having regard to the decision to grant prioritythe@ above application
under Rule 41 of the Rules of Court,
Having regard to the observations submitted by tlespondent
Government and the observations in reply submiitethe applicant,
Having deliberated, decides as follows:

THE FACTS

The applicant, Ms V.C., is a Slovakian national whas born in 1980
and lives in SariSska Poruba. She was represergfmebthe Court by
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Ms V. Durbakova, a lawyer practising in KoSice aMid B. Bukovska,
Legal Director of the Mental Disability Advocacy @ee in Budapest.

The Slovak Government (“the Government”) were repntéed by their
Agent, Ms M. PiroSikova.

A. The circumstances of the case

The facts of the case, as submitted by the parmayg, be summarised as
follows.

The applicant is of Roma ethnic origin. She finctheompulsory
education in the sixth grade and is unemployed. rHether tongue is the
Roma language, which she uses in daily communitatmegether with a
local dialect.

1. The applicant’s sterilisation

On 23 August 2000 the applicant was sterilised @avhidspitalised at the
Hospital and Health Care Centre in PreSov (now kne® the University
Teaching Hospital and J.A. Reiman Health Care @antiPreSov - “PreSov
Hospital”) which is under the management of the istiy of Health.

The procedure was carried out during the deliverythe applicant’s
second child via Caesarean section. The applicéintisdelivery had also
been via Caesarean section. The sterilisationeoffiplicant entailed tubal
ligation by the Pomeroy method, which consistsesMesing and sealing the
Fallopian tubes in order to prevent fertilisation.

During her pregnancy the applicant did not have r@gular check-ups.
She visited her general practitioner only once.

The applicant was admitted to the gynaecology dostletrics department
of PreSov Hospital on 23 August 2000 shortly betbeem. She came to the
hospital in pain resulting from the progress ofolab On arrival the
applicant was informed that the delivery would ke @aesarean section.

The delivery is recorded in a written record indirog the details of the
labour and birth at regular intervals. The firstenin the record is from
7.52a.m. The applicant was subsequently monitoregd CTG
(cardiotocography); the last CTG entry is from B0a3m.

According to the delivery record, after 10.30 awhgn labour was well
established and the Caesarean section was immtherdpplicant requested
sterilisation. That request is recorded directlyhia delivery record with the
typed words “Patient requests sterilisation”. Beldkis is the shaky
signature of the applicant. The signature was inursteady hand and the
applicant’'s maiden name which she then used isigpd two words.

The applicant submitted that, after she had beelabour for several
hours and was in pain, the medical personnel agdrélospital had asked
her whether she wanted to have more children. Ppdcant responded in
the affirmative but was told by the medical persgnhat if she had one
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more child, either she or the baby would die. Thpliaant started to cry

and as she was convinced that her next pregnanaidvbe fatal, she told

the medical personnel “Do what you want to do”. S¥es then asked to
sign the delivery record under the note indicatihgt she had requested
sterilisation. The applicant did not understandtdren sterilisation and she
signed the form in fear that there would othervwbgefatal consequences.
As she was in the last stage of labour, her retiognand cognitive abilities

were influenced by labour and pain.

At 11.30 a.m. the applicant was put under anaesthatier which the
delivery was completed via Caesarean section. éw \of the state of the
applicant’s reproductive organs the two doctorsoimed asked the head
physician for an opinion as to whether they shqéddorm a hysterectomy
or a sterilisation. They subsequently performedaluligation on the
applicant. The procedure ended at 12.10 p.m. améjpplicant came round
from the anaesthetic 10 minutes later.

The words “Patient is of Roma origin” appear in ttezord of the
applicant’s pregnancy and delivery (section “Mediuatory”, sub-section
“Social and working conditions, especially durifge tpregnancy” of the
pre-printed form designed for that purpose).

The applicant has suffered serious medical and hodggical after-
effects from the procedure. Hence, at the end 6f728nd the beginning
of 2008 the applicant displayed the symptoms ofysidrical pregnancy.
She falsely believed that she was pregnant andbiadi all the signs
of pregnancy. However, the ultrasound examinatmrealed that she was
not pregnant. Subsequently, in July 2008, she vezded by a psychiatrist
in Sabinov. According to the latter's statement #pplicant continues to
suffer as the result of her infertility.

The applicant has also been ostracised by the Rmmanunity. Her
current husband, the father of her children, htshler several times due to
her infertility.

2. Position of PreSov Hospital

On 3 July 2008 the Director of PreSov Hospital siitet a position on
the applicant’s case at the request of the Govenhgent.

It indicates that the applicant’s first delivery 998 ended with
a Caesarean section as the size of the appligaeltss excluded a normal
delivery. Prior to the delivery the applicant hasin® to a prenatal care
centre only twice, at the beginning of her pregyardter the delivery she
was placed in a post-delivery room with sanitaryipoment where she
received medical care. On the third day she leftibspital without doctors’
consent and returned 24 hours later with sepsisechby inflammation of
the uterus. After nine days’ hospitalisation durimgpich she received
intensive treatment with antibiotics the applicaaid her child were
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discharged from the hospital. The applicant was isadv to visit
a gynaecologist regularly but she failed to do so.

As regards her second pregnancy, the applicartedishe prenatal care
centre only once, in the initial stages. At theeiof the second delivery,
due to pain which the applicant experienced inltlneer part of her uterus
(where she had been operated on during her filstedy) and in view of
the size of her pelvis, doctors indicated that afasean section would be
needed. They were of the view that there was aafiskpture of the uterus.
After they had explained to her the situation ahd tisks inherent in
a possible third pregnancy, the applicant, beinty faware of what was
happening, signed the sterilisation request.

3. Alleged discrimination against the applicant

(a) The applicant’'s submissions

The applicant considered that her ethnic origin plaged a decisive role
in the decision by the medical personnel of Prddospital to sterilise her.
She referred to the attitudes of the medical persiband also to the fact
that in her medical record it was clearly stateat 8he was of Roma ethnic
origin.

During her hospitalisation on the gynaecology abhdtetrics ward of
PreSov Hospital, patients were segregated by etbmgin. The applicant
was accommodated in a so-called “Gypsy room” wistye was separated
from women who were not of Roma origin; she wa® gsevented from
using the same bathrooms and toilets.

(b) The Government’s submissions

The Government relied on the above position of ®ré%ospital, which
stated that in other similar cases where stenitisatvas indicated for
medical reasons the doctors proceeded in the saaye regardless of
patients’ race or skin colour.

All patients were provided with the same care dedte were no cases of
separation or segregation on any grounds. Thatbkad confirmed during
visits to PreSov Hospital’'s gynaecology and obitetrdepartment by
representatives of non-governmental organisation$ @f the European
Parliament.

4. Criminal proceedings

On 23 January 2003, in response to the publicatipnhe Centre for
Reproductive Rights and the Centre for Civil andrtan Rights of “Body
and Soul: Forced and Coercive Sterilisation andeO#kssaults on Roma
Reproductive Freedom in Slovakia” (“the Body andulSReport”), the
Section for Human Rights and Minorities of the Guoweent Office
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initiated a criminal investigation into the alledyedinlawful sterilisation
of several different Roma women.

The criminal investigation was conducted within tHeegional
Directorate of the Police Corps in Zilina by thefi¥ of the Judicial and
Criminal Police. Several decisions were issued Hgy ibvestigator, public
prosecutors at several levels and the ConstitutiGoart. The proceedings
were ultimately discontinued on the ground that oftence had been
committed in the context of the sterilisations odmen of Roma ethnic
origin.

The applicant did not initiate any individual crimal proceedings.

5. Civil proceedings

In January 2003, after the release of the Body &adl Report, the
applicant realised that she had been misled byntbadical personnel of
PreSov Hospital. She also learned that a tubalidigavas not life-saving
surgery as alleged by the medical personnel ofoRretospital and that the
patient’s full and informed consent to such a pdoce was required. For
this reason, she unsuccessfully tried to reviewnhedical records. She was
allowed access to her medical file with her lawyeMay 2004 following
a judicial order to that effect.

On 9 September 2004 the applicant lodged a claidemuArticles 11 et
seq. of the Civil Code with the PreSov District @oseeking protection of
her personal rights. She submitted that the stetibn performed on her
had been carried out in violation of Slovakian $fion and international
human rights standards including Articles 3, 8ah# 14 of the Convention.
The applicant argued that she had not been dulgrnméd about the
procedure as such, its consequences and altersalivons. She requested
an apology for the procedure and claimed compeors&bir non-pecuniary
damage.

In the course of the proceedings the District Couodnsidered
documentary evidence and obtained a number of nséatis from the
applicant as well as from the medical personné&reSov Hospital.

In particular, the applicant described the circiamsés in which she had
given birth in PreSov Hospital and how she had basked to sign the
relevant note in the record. She also stated higatatther of her children had
left her for two years due to her infertility andlat they had experienced
problems in their relationship for that reason. Shlined the health
problems which she was experiencing.

Doctor C. of PreSov Hospital, who had performed the procedun the
applicant, stated that he did not specifically rether the applicant or the
circumstances of her hospitalisation. His statem&ats based on the
information in the applicant’'s medical file. Heegjed that the applicant had
been fully informed about her medical condition ahd progress of the
labour approximately ninety minutes prior to théivay. The information
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about the need for sterilisation had been conveéydubr by the head doctor
of the gynaecology and obstetrics ward, as wethassecond doctor who
had participated in the surgery, and also by tlaestmetist. The sterilisation
had been carried out at the applicant’s request m&dical necessity. Any
possible third pregnancy could have been riskytHerapplicant unless she
was monitored regularly during the pregnancy. Doéto stated that the
sterilisation of the applicant had not been lifgisg surgery.

Doctor K., head doctor of the gynaecology and dbsteward of PreSov
Hospital, stated that he fully agreed with theiteshy of doctorC. Doctor
K. did not specifically recall the case of the apght either. He assumed
that her case was the same as other similar ddselsad not been present
during the delivery and the sterilisation of thelagant; he had been told
about her case by other doctors. He describedténdisation procedure as
governed by the relevant law. In the case of th@iegnt, there had been no
time to convene any committee as she had comestbdspital a very short
time before delivery.

Doctor K. further stated that, after he had dedigphehis colleagues
S. andC. to perform the surgery, he had also asked thefindoout whether
the patient would agree to sterilisation, and teehber consent confirmed
by a signature. Even if a patient refused to givettem consent to
sterilisation, it could be carried out under satt®of the 1972 Sterilisation
Regulation, which permitted such a move in the cdganger to a person’s
life.

In the civil proceedings, the applicant also subsdita psychologist’s
assessment of her mental capacity from 17 Febr2@0g. It indicated that
her intellectual capacity was very low, on the eeod mental retardation,
but that her thinking was well developed in relatim practical issues.
The psychologist concluded that communication whig applicant needed
to be adapted to her mental and language skills.né¢atal illness was
detected that would prevent the applicant from mgkiecisions concerning
her life and assuming responsibility for matteiate to her life.

On 28 February 2006 the PreSov District Court dssel the action. It
held that the procedure had been performed ongdy #fe medical personnel
had obtained the signature of the applicant. Itigtddhthat the signature of
the applicant on the delivery record had been obthishortly before the
Caesarean section was performed, when the appheghbeen in “a lying
position”. The procedure had been performed on caédjrounds. It had
been necessary due to the applicant’'s poor medaradition. The medical
personnel had proceeded in accordance with the law.

The fact that the procedure had not been approvader by
a sterilisation committee amounted only to a faldo meet the formal
requirements; it could not have interfered with #ygplicant’s personal
integrity as protected by Articles 11 et seq. @& @ivil Code. No violation
of the applicant’s rights under the Convention hadn established.
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Finally, the District Court held that the applicansituation was not
irreversible as there was a possibilityiroitro fertilisation.

On 12 May 2006 the applicant appealed. She maedathat she had
been sterilised without her full and informed cartsi a situation where
she had not been able to understand fully the @and consequences of the
procedure. There were gaps and inconsistenciebeirstatements of the
medical personnel and the medical file containedetord of her having
been duly informed about the procedure, its irreNode character and the
alternative methods. In violation of the legislatim force the sterilisation
had not been approved by a sterilisation committetubal ligation could
not be considered as life-saving surgery. The agptirelied on documents
issued by international medical organisations.

On 25 October 2006 the PreSov Regional Court upthedirst-instance
judgment. It concluded that the sterilisation ot thpplicant had been
performed in accordance with the legislation incéoand that it had been
required by the applicant’s medical condition.

The court of appeal referred to the statementhiéyphysicians involved
and held that there had been a risk of rupturd@fapplicant’s uterus. The
applicant had requested to be sterilised aftetsitebeen duly informed of
the state of her health. The procedure had compkgd the relevant
provisions of the 1972 Sterilisation Regulationdécision as to whether or
not sterilisation was required lay in such circiemses with the head
physician. Prior approval by a sterilisation comegt was required only
where sterilisation was to be carried out on hgatgproductive organs.
However, this had not been the case with the agmtic

6. Constitutional proceedings

On 17 January 2007 the applicant lodged a complaith the
Constitutional Court. With reference to her stedtion and the ordinary
courts’ conclusions in the above civil proceedingjse submitted that she
had been subjected to sterilisation in PreSov Hakpithout her informed
consent and that she had been unable to obtaieseds a result of the
conduct and decision of the PreSov Regional Cdékine alleged that the
latter had thereby breached her constitutional tsighnd freedoms
prohibiting discrimination and cruel, inhuman orgdeding treatment or
punishment, her right to protection from unjustifismterference with her
private and family life and her right to protectiohher family, as well as
her rights under Articles 3, 8, 12, 13 and 14 ef Buropean Convention on
Human Rights and Article 5 of the Convention on HmmRights and
Biomedicine. The applicant requested that the Gtomisinal Court quash
the Regional Court’s judgment.

On 14 February 2008 the Constitutional Court diseusthe complaint
as being manifestly ill-founded. The decision stateat the Regional Court
could not be held liable for any violation of thppéicant's substantive
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rights under,inter alia, Articles 3, 8 and 12 of the Convention, as such
rights were related to the legal relationship éxgsbetween the applicant
and PreSov Hospital. The task of the Regional Courthe proceedings
complained of had been to provide protection fa #Hpplicant’s rights
under those provisions in a manner complying with €Constitution. Any
failure of the Regional Court to comply with the r@atution and the
international treaties by which Slovakia was bowudild only result in

a breach of the applicant’s rights of a procedneadlire.

As to the complaint under Article 13 of the Convent and to the extent
that the applicant disagreed with the reasons lier Regional Court’s
judgment, the Constitutional Court recalled thataitked jurisdiction to
examine alleged errors of fact or law in proceeslibgfore the ordinary
courts.

The factual or legal conclusions of the ordinarurt® could be reviewed
by the Constitutional Court where they were clearhsubstantiated or
arbitrary and thus untenable from the point of viewhe Constitution, and
where the effects of such conclusions entailed eaddr of fundamental
rights or freedoms guaranteed by the Constitutrosnanternational treaty.

A prerequisite for such review by the ConstitutioGaurt was, however,
a complaint by the plaintiff of a breach of ArtiéeS 1 of the Convention or
its constitutional equivalent. As the applicant her complaint had not
invoked those provisions, either formally or in stamce, the Constitutional
Court was prevented from examining the case frahbint of view.

7. Accounts of sterilisation practices in Slovakia

(a) Information submitted by the applicant

The applicant referred to a number of publicatipogiting to a history
of forced sterilisation of Roma women which hadgorated under the
communist regime in Czechoslovakia in the early0k9and which she
believed had influenced her own sterilisation.

In particular, the applicant submitted that the igliry of Health’'s 1972
Sterilisation Regulation had been used to encouthgesterilisation of
Roma women. According to a 1979 document by Charfér,
a Czechoslovakian dissident group, a programme besh launched in
Czechoslovakia offering financial incentives for iR women to be
sterilised because of earlier unsuccessful goventehefforts “to control
the highly unhealthy Roma population through fampanning and
contraception.”

The applicant further maintained that in PreSowuridis 60% of the
sterilisation operations performed from 1986 to 1%td been on Roma
women, who represented only 7% of the populatiothefdistrict. Another
study found that in 1983, approximately 26% ofist&d women in eastern
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Slovakia (the region where the applicant resideslewRoma; by 1987, this
figure had risen to 36.6%.

In 1992 a report by Human Rights Watch noted thamyrRoma women
were not fully aware of the irreversible naturetioé procedure and were
forced into it because of their poor economic situraor pressure from the
authorities.

According to other reports, in 1999 nurses workimg-innish refugee
reception centres informed researchers from Amnestynational that they
had noticed unusually high rates of gynaecologmacedures such as
sterilisation and removal of ovaries among fematenR asylum seekers
from eastern Slovakia. All the reports cited idketi PreSov Hospital as
one of the hospitals where such sterilisation frastwere applied.

(b) Information submitted by the respondent Governnent

The Government submitted that health care in Slavalas provided to
all women equally. Statistical data based on thmietorigin of patients
were generally not gathered as it was considerdx toontrary to persons’
human rights.

Following the publication of the Body and Soul Repte Ministry of
Health established a group of experts with a viewnvestigating allegedly
unlawful sterilisations and segregation of Roma wom

The Ministry’s report of 28 May 2003 submitted teetparliamentary
Committee on Human Rights, Nationalities and thatust of Women

! The applicant relied on the following documents:

Commission of the European Communities, Regular oRepn Slovakia’s Progress
Towards Accession (2002), p. 31.

European Roma Rights Centre, “Stigmata: Segredatbaoling of Roma in Central and
Eastern Europe, a survey of patterns of segregadedation of Roma in Bulgaria, the
Czech Republic, Hungary, Romania and Slovakia” 42@ailable atvwww.errc.org
Amnesty International Report 2003, Chapter Slovakia

European Roma Rights Centre, “Discrimination in levak Judicial System”, Roma
Rights 1/2002, pp. 106-108;

Bureau of Democracy, Human Rights and Labour, Si&te Department, “Human Rights
Practices: Slovak Republic 2001”, 2002, § 5.

Open Society Institute, “Monitoring the EU Accessi®rocess: Minority Protection in
Slovakia”, 2001.

R. Tritt, J. Laber, Lois Whitman, “Struggling forthhic Identity: Czechoslovakia’'s
Endangered Gypsies”, Human Rights Watch, New YAtgust 1992, pp. 19, 22 and 139-
144.

David M. Crow, “History of the Gypsies of EastermrBpe and Russia’St. Martin’s
Griffin, New York, 1995, p. 60.

Ruben Pellar and Zbyk Andr§, “Statistical Evaluation of the Cases oki&# Sterilisation
of Romani Women in East Slovakia”, Appendix to Report on the Examination in the
Problematic Sexual Sterilisation of Romanies ind@oslovakia, 1990.

MUDr. Posluch and MUDr. Posluchova, “The ProblenfisPtanned Parenthood among
Gypsy Fellow-citizens in the Eastern Slovakia Ragigublished in Zdravotnicka
pracovnéka No. 39/1989, p. 220-223.
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indicates that the medical records of 3,500 womén tad been sterilised
and those of 18,000 women who had given birth bymeeof Caesarean
section during the preceding 10 years had beepwexd.

The rate of sterilisation of women in Slovakia ami@a to only 0.1% of
women of reproductive age. In European countriasrite was between 20
and 40%. The low rate of sterilisations in Slovakias mainly due to the
fact that the procedure was not widespread as laauetf contraception.

In the absence of official statistical data conoegrthe ethnic origin of
inhabitants the expert group was able to assesgpab#@ion as regards
women of Roma ethnic origin only indirectly. In 8®regions where it was
possible to indirectly assess the proportion of woraf Roma ethnic origin,
the frequency of sterilisation and Caesarean seatiohe Roma population
was significantly lower than among the rest of thepulation. The
frequency of sterilisations was statistically imsfggantly higher in the
PreSov and KoSice regions than in other regior&@fakia.

The group concluded that in the hospitals investdidy its members no
genocide or segregation of the Roma populationdwadrred. All cases of
sterilisation had been based on medical indicati@estain shortcomings in
health care and non-compliance with the regulatamnsterilisation (such as
failure to observe the administrative procedurell baen established in
several cases. However, they affected the wholallptpn regardless of
patients’ ethnic origin. Hospitals in which admingdive errors had been
discovered had adopted measures with a view tarelimg them.

In none of the hospitals visited by the expert gralid there exist
separate rooms for Roma women; all patients redeisatment within the
same hospital facilities.

The report also contained a set of recommendationthe field of
legislation and education of both medical persoramel persons of Roma
ethnic origin. It indicated that due to the sitoatiexisting during the
preceding decades, medical personnel and indi\dduate not on an equal
footing as regards responsibility for maintaininglamproving individuals’
state of health. This was reflected, in particullardjmited individual rights
and responsibilities in matters of health care. $deas were recommended
to ensure that individuals received the necessdoymation with a view to
being able to give informed consent to their treaitmor refuse it.
Individual requests for medical intervention weoebie made in a legally
valid manner permitting the persons concerned fress their own free
will after receiving the appropriate information. hd measures
recommended in the report comprised an amendmethiettegal rules on
sterilisations.

The Government further submitted that the MinisteHealth had held
the chief physician of the gynaecology and obstetdepartment of the
hospital in KeZzmarok responsible for administratsleortcomings in the
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work of the sterilisation committee and had remoWad from office on
that ground.

B. Relevant domestic law and practice

1. The Civil Code

Under Article 11, natural persons have the righptotection of their
personal rights (personal integrity), in particulbeir life and health, civil
and human dignity, privacy, name and personal ciewiatics.

Under Article 13 § 1, natural persons have the trighrequest that
unjustified infringements of their personal righie ended and that the
consequences of such infringements be erased. dlkeyhave the right to
appropriate just satisfaction.

Article 13 § 2 provides that, in cases where thisfs&tion obtained
under Article 13 § 1 is insufficient, in particulbecause the injured party’s
dignity or social standing has been significantlgnidished, he or she is
also entitled to financial compensation for nontpeary damage.

Pursuant to Article 37 8 1, for a legal action t® mlid it must be
brought freely and with a serious intention, and an clear and
comprehensible manner.

2. The 1972 Sterilisation Regulation

Regulation No. Z-4 582/1972-B/1 of the Ministrytd¢alth of the Slovak
Socialist Republic, published in the Official Joalrrof the Ministry of
Health No. 8-9/1972 (“the 1972 Sterilisation Regjola’), applicable at the
relevant time, contained guidelines governing ksation in medical
practice.

Section 2 permitted sterilisation in a medical itngibn, either at the
request of the person concerned or with that p&smmsent wheranter
alia, the procedure was necessary according to the aflenedical science
for the treatment of a person’s reproductive orgaffescted by disease
(section 2(a)), or where the pregnancy or birth @eriously threaten the
life or health of a woman whose reproductive orgamese not affected by
disease (section 2(b)).

Section 5(1)(a) authorised the head physician efitbspital department
in which the person concerned was treated to desluether or not that
person’s sterilisation was required within the megrof section 2(a) of the
1972 Sterilisation Regulation. Sterilisation on asther ground required
prior approval by a medical committee (“sterilisaticommittee”).

Point XIV of the Annex to the 1972 Sterilisationdréation indicated the
following as obstetric-gynaecological reasons fustg a woman’s
sterilisation:
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1. During and after a repeat Caesarean sectionfewthés method of
delivery was necessary for reasons which were fik@dy to persist during
a further pregnancy and when the woman concerriedati wish to deliver
again via Caesarean section.

2. In the event of repeated complications durirggpancy, in the course
of delivery and in the subsequent six-week periadhere a further
pregnancy would seriously threaten the woman’sdifbealth.

3. Where a woman had several children (four childog women under
the age of 35 and three children for women overdba).

The Regulation was repealed by the Health Care2R0d with effect
from 1 January 2005 (see below).

3. The Health Care Act 1994

At the relevant time the following provisions of wano. 277/1994 on
Health Care Zakon o zdravotnej starostlivosti “the Health Care Act
1994") were in force.

Section 13(1) made medical treatment subject toptteent’s consent.
A patient’s consent to medical procedures of aiadrly serious character
or which substantially affected a person’s futufe had to be given in
writing or in another provable manner (section )B(2

Under section 15(1) the physician was obliged wassdthe patient, in an
appropriate and provable way, about the natureisihér illness and the
necessary medical procedures, so that the physandnthe patient could
actively cooperate in the patient’'s treatment. Bneount of information
which it was appropriate to provide to the patieals to be determined by
the physician in view of the particular circumstemoof the case. Such
information had to be given in a manner which reggd the patient
ethically and was not allowed to affect the patgetreatment.

4. The Health Care Act 2004

The Health Care, Health Care Services and Amenden676/2004
(Zakon o zdravotnej starostlivosti, sluzbach suaeista s poskytovanim
zdravotnej starostlivosti a 0 zmene a doplneni torgkh zakonow “the
Health Care Act 2004”) came into force on 1 Noven2@04 and became
operative on 1 January 2005.

Section 6 governs the information and informed eohsof patients.
Pursuant to sub-section 1, medical practitioneesadliged, unless the law
provides otherwise, to inform the persons listedoweabout the aim,
nature, consequences and risks of treatment, thsilplty of choice of
proposed procedures and the risks connected wilhisale to accept
treatment. The above obligation to inform extendter alia, to the person
to be treated or another person chosen by the fororethe statutory
representative or guardian where health care Isetprovided to a minor,
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a person deprived of legal capacity or a persoh Vmited legal capacity
and, in an appropriate manner, also to persongaida of giving informed
consent.

Section 6(2) obliges medical practitioners to pdeviinformation
comprehensibly, considerately, without pressurlwahg the patient the
possibility and sufficient time to freely give oithhold his or her informed
consent, and in a manner appropriate to the matirintellect and will and
the state of health of the person concerned.

Section 6(3) provides that any person entitleduchsinformation also
has the right to refuse it. Such refusal has teeberded in writing.

Pursuant to section 6(4), informed consent is prlvaconsent to
treatment preceded by information as stipulatediisy Health Care Act
2004. A written form of informed consent is reqdirmter alia, in the case
of sterilisation. Everyone with the right to giveformed consent also has
the right to freely withdraw that consent at amydi

Section 40 reads as follows:

“Sterilisation

(1) Sterilisation for the purposes of this lavalsibe the prevention of fertility
without the removal or impairment of a person’srogjuctive organs.

(2) Sterilisation can only be performed on theibad a written request and
written informed consent following previous infortiee of a person with full legal
capacity or of the statutory representative of @s@e not capable of giving informed
consent, or on the basis of a court decision issuedn application by the statutory
representative.

(3) The information preceding a person’s inforneeshsent must be provided as
specified by section 6(2) and must contain inforaraabout:

(a) alternative methods of contraception and pldmpaenthood;
(b) possible changes in life circumstances whidhtéethe request for sterilisation;

(c) the medical consequences of sterilisation asthod aimed at the irreversible
prevention of fertility;

(d) the possible failure of sterilisation.

(4) A request for sterilisation is to be submittedthe provider [of health care]
who carries out sterilisations. A request for feanstierilisation shall be examined and
sterilisation carried out by a physician speciafisin the field of gynaecology and
obstetrics; requests for male sterilisation shall éxamined and the sterilisation
carried out by a physician specialising in thedfief urology.

(5) Sterilisation may not be carried out earltaart 30 days after informed consent
has been given. ”

Section 50 repeals the 1972 Sterilisation Regulatio

Article IV of the Health Care Act 2004 introducelket offence of
“unlawful sterilisation”, which is included in th€riminal Code as Article
246b. Sub-paragraph 1 of Article 246b provides #mgtbody who sterilises
a person contrary to the law is to be punished pyison term of between
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three and eight years, by a prohibition on carryng his or her activity or
by a pecuniary penalty. The prison term may be betwfive and twelve
years when the offence has been committed in agtirgvcircumstances
(sub-paragraph 2).

5. The Constitutional Court Act 1993 and the preetiof the
Constitutional Court

Under section 53(1) of the Constitutional Court A883, a complaint to
the Constitutional Court is admissible only whelne &pplicant has used
effective remedies provided for by the law to pebteis or her fundamental
rights.

In proceedings |. US 13/00 the plaintiff complairacher removal from
a municipal flat. She relied on her rights undetiddes 19, 20, 21 and 41 of
the Constitution, which guarantee respect for penaand family life and the
home, protection of ownership rights, protection pérenthood and
protection of children and juveniles. In its judgmef 10 July 2001 the
Constitutional Court found that the PreSov Regidbailirt, which had dealt
with the case at last instance, had violated tlwabights of the plaintiff.

In its judgment the Constitutional Court held, witbference to its
practice, that it was entitled to review decisiofshe ordinary courts where
the proceedings before them or their decisionsltexbun a breach of
individuals’ fundamental rights or freedoms.

C. The Council of Europe Commissioner for Human Rigts

In the follow-up report on the Slovak Republic ¢&& Rlarch 2006 the
Council of Europe Commissioner for Human Rightsesta

“... The involuntary sterilisation of Roma women

32. The issue of allegations of forced or coerdedlsation of Roma women and
girls in the Slovak Republic was examined by them@uassioner in his
recommendation of October 2003. The Commissionacladed that on the basis of
the available information, it could reasonably Issuaned that cases of sterilisations
had taken place, particularly in the eastern pérthe Slovak Republic, without
informed consent. The Commissioner noted that kifierination available did not
suggest that an active or organised governmentypoli improper sterilisations had
existed (at least since the end of the Communigine). However, in the
Commissioner’s opinion, the Slovak Government hadhjective responsibility in
the matter for failing to put in place adequatedkgion and for failing to exercise
appropriate supervision for sterilisation practicBse Commissioner made a number
of recommendations to the Slovak authorities caringrnew legislation, access to
medical files, improving the country’s health canestem to include gynaecological
and obstetrical medical services, and consideragiiwen to the setting up of an
independent commission to offer redress.
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Development of the situation and measures taken

33. The allegations of forced and coerced stetibima of Roma women in Slovakia
were considered as a possible grave violation ofidnrights and therefore taken
very seriously by the Slovak Government. A consibér effort was devoted to their
thorough examination. In addition to a criminal éstigation, a professional medical
inspection of healthcare establishments was orgdrésid an expert opinion of the
Faculty of Medicine of the Comenius University imaBslava requested. It was not
confrmed that the Slovak Government would have psuigd an organized
discriminatory sterilizations’ policy. Legislativand practical measures were taken by
the Government in order to eliminate the administeashortcomings identified in the
course of inquires and to prevent similar situatimm occurring in the future.

34. The Public Health Act, which came into effeatloJanuary 2005, sought to deal
with these issues by including sections on stetilis, informed consent and access to
medical records. The law was elaborated in accamlavith the Council of Europe
Convention on Human Rights and Biomedicine, and regnather things, eliminates
the deficiencies in legislation found in the coua$ehe investigations. The law, inter
alia, guarantees informed consent and requirestheate professionals to provide
information to patients before, for example, undérg sterilisation. It also requires a
thirty day waiting period after informed consentgisen. In addition, the new law
addresses the problem many individuals face inssteg their medical records. The
law explicitly allows authorisation by the patigotanother person, through a power
of attorney, to view and photocopy their files.

35. Women allegedly harmed by sterilisation hawe riight to turn to the Slovak
courts with a request for compensation and it ésvilew of the Slovakian authorities
that the existing legal framework offers them suéint possibilities to seek
compensation. Some of the cases have been condhydegjecting the complaint or
by halting proceedings. In other cases, court prdicgys are still underway.

Conclusions

36. The Commissioner welcomes the coming into fat¢éhe Public Health Act,
and its provisions on informed consent and acceswddical records. These were
crucial issues which the Commissioner had addressbds Recommendation to the
Slovak authorities, and he is pleased to see tleah¢w law has explicitly addressed
these problem areas.

37. The Commissioner notes with regret that thes&ldoauthorities have not yet
established an independent commission to providgpensation or an apology to the
victims. While victims may seek redress through ¢bert system, in these types of
cases, litigation has its practical shortcomingsese include the difficult and costly
nature of obtaining legal counsel, particularly,r fRoma women living in
marginalised communities, and the extremely higtential standards.

38. The Commissioner again encourages the autt®rith consider creating an
independent commission that might, on the exanunatf each case, provide
effective and rapid non-judicial redress. Such @sgrwould be given to individual
applicants, who could show that appropriate procesiuvere not followed, without
there necessarily having been intent or criminglligence on the part of individual
medical staff, but because of systemic shortcomindbe procedures permitted, and
that in their particular case, sterilisation wastheut informed consent.
Such a Commission might allow for alleged caseddoexamined thoroughly, but
with fewer formalities and less cost for applicatisn judicial proceedings.”
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D. The ECRI Report on Slovakia

The European Commission against Racism and Intaterg ECRI)
published its periodic report (fourth monitoringctg) on Slovakia on
26 May 2009. Its relevant parts read as follows:

“... Allegations of sterilisations of Roma womenthaut their full and informed
consent

110. In its third report, ECRI was of the opinidrat the possibility of sterilisations
of Roma women without their full and informed coms@ecessitated immediate,
extensive and thorough investigation. ECRI alsomamended that clear, detailed and
coherent regulations and instructions be issued ediately to ensure that all
sterilisations were being carried out in accordamith best medical knowledge,
practice and procedures, including the provision fol and comprehensible
information to patients about the interventionspmsed to them.

111. ECRI notes with concern that the problems exgands investigations into
allegations of sterilisations of Roma women withtheir full and informed consent
noted in its third report remained. The authorit@mtinued to investigate these
allegations under the crime of genocide rather tf@mexample, under the crimes of
assault or of inflicting grievous bodily harm. Taegle under which these allegations
were investigated thus rendered proof of a crimengabeen committed virtually
impossible and the possibility for redress throutfte courts almost null.
The investigations also reportedly continued toufoon the issue of consent forms
being signed rather than on whether full prior infation was provided. Due to these
flaws, in most cases, the courts decided that Hegadions were unproven. ECRI
wishes to stress that at the very least, the aitif®should secure legal aid to victims
so that they can seek compensation through ciwil la

112. Some legislative measures have been takerotiadp better legal safeguards
against the practice. The Criminal Code has beeended to include the crime of
“illegal sterilisation” and it provides for a thyrday waiting period from the time the
patient has given her consent before the stefdisas carried out. Section 40 of Law
No. 576/2004 Coll. on Healthcare which entered ifdaece on 1 January 2005
provides that sterilisation can only be performetlofving a written request and
informed written consent from a person who has bgmwviously informed and is
fully legally responsible for him/herself, or fromperson who legally represents them
and can provide their informed consent, or on & dof a court decision based on a
request by a legal representative. The patientrmdtion session preceding consent
must be carried out according to the law and nudtide information on alternative
methods of contraception and family planning, gaeschanges in life circumstances
which led to the request for sterilisation, the mablconsequences of sterilisation and
the possibility that the sterilisation may fail.

113. While welcoming these legislative developmgeBGRI regrets that due to the
above-mentioned problems in the investigations lefgations of sterilisations of
Roma women without their full and informed conserd, redress has been possible
for the majority of women involved.

114. ECRI recommends that the Slovak authoritiesitoo all facilities which
perform sterilisations to ensure that the legigtatisafeguards concerning this
procedure are respected. It also urges the aud®rid take steps to ensure that
complaints filed by Roma women alleging sterilisa8 without their full and
informed consent are duly investigated and thavittms receive proper redress.”
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E. UN Convention on the Elimination of All Forms ofDiscrimination
against Women

Article 12 of the UN Convention on the Eliminatiaf All Forms of
Discrimination against Women reads:

“1. States Parties shall take all appropriate nessto eliminate discrimination
against women in the field of health care in ordeensure, on a basis of equality of
men and women, access to health care servicesidingl those related to family
planning.

2. Notwithstanding the provisions of paragraph thid article, States Parties shall
ensure to women appropriate services in connegtitimpregnancy, confinement and
the post-natal period, granting free services whereessary, as well as adequate
nutrition during pregnancy and lactation.”

General Recommendation No. 24 adopted by the Cdsenibn the
Elimination of Discrimination against Women in 198&ludes,inter alia,
the following recommendations for action by the t&aparties to the
Convention on the Elimination of All Forms of Digoination against
Women:

“31. ... (e) Require all health services to be caat with the human rights of
women, including the rights to autonomy, privacgnfidentiality, informed consent
and choice;

(f) Ensure that the training curricula of healthrisers includes comprehensive,
mandatory, gender-sensitive courses on women’'stthemhd human rights, in
particular gender-based violence. ...”

At its 41st session (30 June to 18 July 2008) tloen@ittee on the
Elimination of Discrimination against Women consele the combined
second, third and fourth periodic report of Slo@akirhe concluding
observations contaimter alia, the following text (CEDAW/C/SVK/CO/4).

“44. While acknowledging the explanations giventbg delegation on the alleged
coerced sterilization of Roma women, and notingrdeently adopted legislation on
sterilization, the Committee remains concernechfidrimation received in respect of
Roma women who report having been sterilized witlpwior and informed consent.

45. Recalling its views in respect of communicatiNe. 4/2004 (Szijjarto v.
Hungary), the Committee recommends that the Statiy pnonitor public and private
health centres, including hospitals and clinicat fherform sterilization procedures so
as to ensure that patients are able to provide fmlormed consent before any
sterilization procedure is carried out, with appriaie sanctions being available and
implemented in the event of a breach. It calls upumn State party to take further
measures to ensure that the relevant provisiortheofConvention and the pertinent
paragraphs of the Committee’s general recommentabims. 19 and 24 in relation to
women’s reproductive health and rights are knowd adhered to by all relevant
personnel in public and private health centresluting hospitals and clinics. The
Committee recommends that the State party takeeaktssary measures to ensure that
the complaints filed by Roma women on grounds adrced sterilization are duly
acknowledged and that victims of such practicegeaated effective remedies.”
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COMPLAINTS

1. Under Article 3 of the Convention the applicanmplained that she
had been subjected to inhuman and degrading treatomeaccount of her
sterilisation without her full and informed conseand that the authorities
had failed to carry out a thorough, fair and effexinvestigation into the
circumstances surrounding her sterilisation.

2. Under Article 8 of the Convention the applicanmplained that her
right to respect for her private and family lifedhaeen violated as a result
of her sterilisation without her full and informednsent.

3. Under Article 12 of the Convention the applicaamplained that her
right to found a family had been breached on accofirher sterilisation
without her full and informed consent.

4. The applicant alleged a violation of Article @Bthe Convention in
that she had no effective remedy at her disposadspect of her complaints
about the infringement of her rights guaranteedAhycles 3, 8 and 12 of
the Convention.

5. Finally, the applicant alleged a violation of tisle 14 of the
Convention in that she had been discriminated agaon the grounds of
her race and sex, in the enjoyment of her righteeurticles 3, 8 and 12 of
the Convention.

THE LAW

1. Exhaustion of domestic remedies

The Government objected that the applicant hacerbausted domestic
remedies as required by Article 35 § 1 of the Cotiea. In particular, by
failing to rely also on Article 6 § 1 of the ConviEm or its constitutional
equivalent, the applicant had prevented the Camtistital Court from
examining the way in which the ordinary courts hestessed the facts
complained of. Furthermore, the applicant had nogkt redress by means
of a criminal complaint and, if necessary, ultinhatdoy means of
a complaint to the Constitutional Court in respettany shortcomings in
the context of the criminal investigation into teese.

The applicant disagreed. She argued that she haghtscedress before
the civil courts and, ultimately, the Constitutib@ourt. The way in which
the Constitutional Court had dealt with her commiashowed that the
remedy in issue was not an effective one. As topbssibility of filing
a criminal complaint, the applicant argued that lshe not been obliged to
try such a remedy in parallel to the civil procewd initiated by her and
that, in any event, the domestic authorities hatl draobligation to start an
investigation into the case of their own motion.
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The Court reiterates that the rule of exhaustiordafestic remedies
must be applied with some degree of flexibility awtthout excessive
formalism. At the same time it requires in prineighat the complaints
intended to be made subsequently at internatianal Ishould have been
aired before domestic authorities, at least in wutz® and in compliance
with the formal requirements laid down in domedaw. Among other
things the Court must examine whether, in all tineumstances of the case,
the applicant did everything that could reason&iglyexpected of him or her
to exhaust available domestic remedies (&emas v. CyprugGC], no.
56679/00, § 38, ECHR 2004-1IMelnik v. Ukraine no. 72286/01, § 67,
28 March 2006 oHummatov v. Azerbaijamos. 9852/03 and 13413/04, §
91, 29 November 2007).

In the present case the applicant first soughtessdbefore the ordinary
courts. In her civil action for protection of heerponal rights she alleged,
inter alia, that her rights under Articles 3, 8, 12 and 14haf Convention
had been violated in the context of her steril@atn the PreSov Hospital.

Subsequently she lodged a complaint with the Cuutsthal Court
which is the supreme judicial instance in Slovakisarged with the
protection of persons’ fundamental rights and foees guaranteed by the
Constitution and also by the Convention. With refee to her sterilisation
and the ordinary courts’ conclusions in the abowa proceedings she
submitted that she had been subjected to steidisat the PreSov Hospital
without her informed consent and that she had beable to obtain redress
as a result of the conduct and decision of thedvré&®gional Court. She
alleged that the latter had thereby breachetir alia, her rights under
Articles 3, 8, 12, 13 and 14 of the Convention.

The Constitutional Court found that only the praged rights of the
applicant were at stake in the proceedings befoeeRegional Court and
that it could examine the case only from that sttt and on condition
that the applicant had expressly alleged that tlegiddhal Court had
breached Article 6 § 1 of the Convention or itsstaational equivalent.

The Court notes that both in the proceedings betogeordinary courts
and the Constitutional Court the applicant reliedtibe Convention rights
the violation of which she now alleges before tloi@ Her complaint was
directed at the Regional Court which decided ingheceedings in issue as
a court of last instance.

Thus the applicant afforded the civil courts and @onstitutional Court
the opportunity to redress by their own means thaation of her
Convention rights in issue. There is no explicdtstory requirement in
domestic law obliging plaintiffs to rely on Article 8 1 of the Convention
or its constitutional equivalent when complainingpat a breach of other
rights guaranteed by the Constitution or the Cotiganin cases where
ordinary courts were involved. The Constitutionalu@ itself, in a different
case indicated above, dealt with complaints allgginviolation of human
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rights by ordinary courts even in the absence efghaintiff's reliance on
Article 6 § 1 of the Convention.

The Court would also reiterate that the rights upfie example, Articles
3 and 8 of the Convention have been found to caapositive obligations
and procedural safeguards which States are reqtoredmply with (see,
mutatis mutandisM.C. v. Bulgaria no. 39272/98, 88 149-151..., ECHR
2003-XIl, with further references dthan v. Turkey[GC], no. 22277/93, §
92, ECHR 2000-VII). It has been its practice toraxge, where appropriate,
whether such guarantees were complied with irréseof the applicants’
non-reliance on Article 6 8 1 of the Conventione(sésoTurek v. Slovakia
no. 57986/00, 88 111-114, ECHR 2006-I (extracts)h these
circumstances, the Court considers that subjettiagonstitutional review
of the case to the applicant’s invoking that prmrisamounted to excessive
formalism.

As regards the argument that the applicant shoave Bought redress by
means of criminal law remedies, the Court reiterateat where there is
a choice of remedies, the exhaustion requiremerst tmel applied to reflect
the practical realities of the applicant’s positisn as to ensure the effective
protection of the rights and freedoms guaranteedth®y Convention.
Moreover, an applicant who has used a remedy wisclapparently
effective and sufficient cannot be required alsbawe tried others that were
also available but probably no more likely to becassful (seéddamski v.
Poland(dec.), no. 6973/04, 27 January 2009, with furteérences).

The Court considers that the applicant’s choicsetek redress by means
of a civil action and a subsequent complaint toGastitutional Court was
appropriate in the circumstances. Accordingly, #yeplicant was not
required also to have recourse to the other renreflyrred to by the
Government.

In view of the above, the Court is satisfied the aipplicant did all that
could be reasonably expected of her to exhausladaidomestic remedies
as required by Article 35 § 1 of the Convention.eT®overnment's
objection can therefore not be upheld.

2. Article 3 of the Convention

The applicant complained that she had been subjgotenhuman and
degrading treatment on account of her sterilisatind that the authorities
had failed to carry out a thorough, fair and effextinvestigation into the
circumstances surrounding her sterilisation. Shiedeon Article 3 of the
Convention, which provides:

“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

The Government argued that the procedure had bedormed in a
medical institution in accordance with the law awith the aim of
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protecting the applicant’'s health and life. She hhbdrefore not been
subjected to treatment contrary to Article 3 of @@nvention.

The applicant contended that her consent on thdisdgon form had
been obtained in the middle of an advanced lal®ghort time before the
procedure itself. In the circumstances her sigeatauld not be considered
valid and, in any event, it did not constitute mh@d consent to the
procedure. The applicant maintained that her &atibn and the
authorities’ failure to carry out an appropriate@stigation into the case
amounted to a breach of Article 3 under both itsstantive and procedural
limbs.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

3. Article 8 of the Convention

The applicant complained that her right to resgecther private and
family life had been violated as a result of heriisation without her full
and informed consent. She invoked Atrticle 8 of @mavention which, in its
relevant part, provides:

“1. Everyone has the right to respect for his gtevand family life, ...

2. There shall be no interference by a public @ity with the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

The Government reiterated that there had been ggiagcal-obstetric
indications for the applicant’s sterilisation a®rdh was a serious risk of
damage to both her health and life and that ofdinéid in the event of
a further pregnancy. The sterilisation had beeffop@ed at the applicant’s
request. As it had been performed on unhealthyotemtive organs, in
accordance with section 2 (a) of the 1972 StetibsaRegulation, the head
physician of the hospital department was authorisedlecide whether
indications for sterilisation existed.

According to the records, the applicant had reaaksterilisation some
two and a half hours after she had been admittéidettnospital and she had
been placed under anaesthesia approximately one latar. Until that
moment no substances had been administered t@pable of affecting her
cognitive functions. With reference to the documseravailable, the
Government maintained that the applicant had Herssjuested the
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procedure after she had been advised, in an apat®pnanner, about the
risks resulting from a possible third pregnancy déhnel consequences of
sterilisation.

Relying on the conclusions reached by the ordiayts involved, the
Government concluded that the interference comethiaf had been in
accordance with the relevant law and necessary pi@mtecting the
applicant’s own health.

The applicant submitted that the interference ditl comply with the
requirements of paragraph 2 of Article 8 and that $lovakian authorities
had failed to comply with their positive obligatiamder Article 8 in that
they had not provided her with information aboutysvaf protecting her
reproductive health, including information on théaracteristics and
consequences of sterilisation and alternative nakstlod contraception.

She maintained that sterilisation via tubal ligatavas not life-saving
surgery. Had such been the case, there would heetre o need to obtain
her consent. The circumstances under which sheshped the relevant
document excluded the possibility of her givingl fhd informed consent
to the procedure.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

4. Article 12 of the Convention

The applicant complained that the facts of the a®®unted also to
a breach of Article 12 of the Convention, which\pdes:

“Men and women of marriageable age have the rightarry and to found a family,
according to the national laws governing the eserof this right.”

The Government maintained that the applicant’s ilitgbto become
pregnant in a natural way was the consequence rothdlisation, which
she had undergone of her own free will. Furthermitre evidence taken by
the domestic courts indicated that existing methuodsle it possible for the
applicant to become pregnant despite the risk nedur

The applicant contended that her right to foundamify had been
breached on account of her sterilisation without fu#l and informed
consent as required by the law, and that the Gavent had failed to
establish appropriate safeguards preventing stiehtisins from occurring.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutizte Convention, the
determination of which requires an examination hed merits. The Court
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concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 of the Convention. Niher ground for
declaring it inadmissible has been establishechu$t therefore be declared
admissible.

5. Article 13 of the Convention

The applicant complained that she had no effectenmedy at her
disposal in respect of her complaints about thangément of her rights
guaranteed by Articles 3, 8 and 12 of the Convent&he relied on Article
13, which provides:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingioféicial capacity.”

The Government argued that in respect of the allegelation of
Articles 3, 8 and 12 the applicant had no argualkdém attracting the
guarantees of Article 13 of the Convention. In @awent the right to an
effective remedy within the meaning of Article 13ddnot guarantee
a remedy bound to succeed, but simply an accesetohedy before an
authority competent to examine the merits of thegaint. The applicant
had had such remedies at her disposal, namelytem amder Articles 11 et
seq. of the Civil Code for protection of her pemslonights and, ultimately,
a complaint to the Constitutional Court.

The applicant disagreed and maintained, in padictihat a complaint to
the Constitutional Court was not an effective reynéd respect of the
alleged violation of her Convention rights.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutizte Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 of the Convention. Niher ground for
declaring it inadmissible has been establishechu$t therefore be declared
admissible.

6. Article 14 of the Convention

Finally, the applicant complained that she had be&triminated
against, on the grounds of her race and sex, iretleyment of her rights
under Articles 3, 8 and 12 of the Convention. Shegad a violation of
Article 14 of the Convention, which provides:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national orodal origin, association with
a national minority, property, birth or other statu
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The Government submitted that the applicant hacdeen discriminated
against on any of the grounds cited. They reiter#tat the sterilisation had
been performed at the applicant’s request. Whileag true that the medical
documents had included an entry indicating thataghy@icant was of Roma
origin, that entry had been made in the delivergord, in the part
describing the applicant’'s medical history. The moaldstaff of PreSov
Hospital specifically mentioned the Roma origin pétients in the
documents, as those patients’ social and health lsad been frequently
neglected and they therefore required special tenThere existed no
evidence indicating that doctors or other hosp#ff had treated the
applicant in a discriminatory manner on accourtteforigin.

The applicant disagreed with the Government’s argjus

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

For these reasons, the Court unanimously

Declaresthe application admissible, without prejudging therits of the
case.

Lawrence Early Nicolas Bratza
Registrar President



