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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant, who claims to be a citizen of Serapplied to the Department of Immigration
for the visa on [date deleted under s.431(2) oMigration Act 1958 as this information
may identify the applicant] November 2010.

The delegate refused to grant the visa [in] Maf@h22 and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reéisgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, o imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevtieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to other material available tainhfe range of sources.

Primary application

According to the primary application, the applicen& male born in Bosnia and Herzegovina
in [date deleted: s.431(2)]. He stated that heavdsdox. He is married and his spouse and
two children remain in Serbia. The applicant clatmbave completed twelve years of
schooling and worked as a driver for various congzasince [date deleted: s.431(2)]. He
stated that he had travelled to the Eurozone dhestemployment as a driver. The applicant
provided with his application a copy of his passpahich shows that the applicant had been
granted a Visitor visa [in] September 2010 andritered Australia [in] November 2010.

The applicant provided the following informationrgsponse to questions on the application
form:

a. He is seeking protection so that he does not hage back to Serbia. He left that
country because his political views had made himwoast and a security risk in
danger of being killed or seriously harmed by f&llSerbians.



b. Additionally, the military and police would be ukdily to protect him. Because of his
known political anti-government views, he is in\ggalanger of harm or being killed if
he goes back to Serbia.

c. He is known about socially and to the military ®dgainst the government policies.
He was assaulted several times in Serbia by orgf@arbian nationalists and by police
for being vocal about these political views in pabl

d. If he goes back, he will be an outcast in mortaigga. He will be security risk in
danger of being killed or seriously harmed by fell8erbian nationalists.

e. The military and the police would be unlikely taprct him. They may assist or turn a
blind eye to any danger he may be in as his vienseing pro-Muslim and Croatians.
He had been previously assaulted by the army alckpo

f. Because of his known political views, he is in graanger of harm or being killed if
he goes back to Serbia. He is known about soaaltlyto the military to be against the
government’s policies. [It] will most definitely hensafe until the establishment of a
safe peace between Serbia and Kosovo.

g. He believes that by his going back to Serbia iray&lpolitical climate, he will be
killed or seriously harmed deliberately due to\heswvs and political opinion.

h. He would be killed or seriously harmed by Serbs ateanti-Croatian. Additionally,
the military and police would be unlikely to protéxm. They may possibly assist or
turn a blind eye to any danger he may be in. Tlees&ervice is well known and
notorious for their underhand illegal tactics and marm him.

i. His political views, being extremely pro-Muslim a@doat have made him an outcast
and a security risk in danger of being killed ai@esly harmed by fellow Serbians.

j.  He had been previously assaulted by the army angdhce. He was assaulted several
times by ordinary Serbs and police and militaryspanel for being vocal about these
political views in public.

k. If sent back to Serbia, he is certain that he suffer serious harm or other
conseqguences, even death, as a result of the abdte authorities have already
established state of animosity towards him as exee above.

22. The applicant attended an interview with the daiedja] November 2011. The following is
a summary of his evidence at the interview.

a. The applicant confirmed that he travelled arountbie about a year before he
migrated to Australia. He visited [a number of ci@s within Europe].

b. The delegate asked the applicant why he left SeH@asaid that he was scared for his
life. He said that during the Milosevic regime thstguggled for democracy and when
the democratic government came to power, he hdpgdiemocracy came to power
but the Serbian ultra-nationalists came to power@posed democratic changes. He
was publicly involved in protests and publicly eegsed support for other, non-Serbian
nationalities. He started getting involved in palsdince 2002 or 2003.



. The delegate referred to the applicant’s claim thatapplicant’s views were anti-
government and asked him to explain what he meatiidi. He said that he believes
the ultra-nationalists have tentacles in the gawemt and the government is not free
from their influence. There are many instances wlhiee government is unable to resist
the ultra-nationalists, for example, this year @y Parade was cancelled. The delegate
noted that the applicant also claims that his prssivh views would put him at risk of
harm. He said that in his country, whoever is rerb&&n is not popular. He stands for
equal rights for everyone and publicly supportstheho claim that minorities should
have equal rights. He was ‘marked’ by the ultraeratlists who had threatened him.
There was no concrete action taken by the policetlaa threats continued. The
delegate asked the applicant when he was threateleeshid that the threats were
constant and started around 2002 or 2003. He kaidtte ultra-nationalist groups
threatened him by phone, came to his house totthrdam and also threatened him on
the street.

. The delegate referred to the applicant’s claim ligatvas assaulted by members of the
police and the army. He said that a year befotel@se was a Gay Parade and there
was a public gatherings, so the nationalists caatcharm him but on the way home he
was walking with a gay friend and he was assawtetlinjured. There were two police
officers present when he was assaulted by the-mittianalists and they did nothing.
He thinks they are connected. The delegate askeapplicant if he was ever assaulted
by the police. He said that the police did not akdam but he believes there is a
connection. The delegate asked the applicantuwdseever assaulted by the army. He
said he was not. The delegate asked the applidaeitimjuries he had suffered. He said
that his two teeth were broken and he was hit eridiehead.

. The delegate asked the applicant whether he haddssaulted by the nationalists on
any occasions other than in 2009 after the Gaydeatde said that because of that, he
could not stay in one place and had to move fraaeeto place. He lived at his sister’s
and other place. The delegate asked the applidagiher he had ever been assaulted
again. He said there were no other assaults bwbkdahreatened because they saw him
as a traitor of Serbian people.

The delegate referred to country information whiaticated that people can express
anti-government views freely and that there wagfmrmation suggesting there was
any discrimination or persecution against peopldihg anti-government views. The
applicant agreed that democratic government wasegldout said that it is only on
paper and in real life it is different.

. The delegate referred to the applicant’s claim kipro-Muslim views brought him
into conflict while country information suggestéuht Islam was one of recognised
religions and there was no country informationni¢ate that there was discrimination
against Muslims or those holding pro-Muslim viewke applicant said that he has
Muslim friends and one of them is a godfather agchlise of that he was threatened to
be killed.

. The delegate noted that from December 2009 Sepgaasport holders were given right
of entry to European countries without a visa. @hkegate asked the applicant why he
did not go to one of the European countries to geetection if he was concerned for
his safety. The applicant said that he has relatfivé\ustralia and he was told that he
would be much safer in Australia. The delegate edimut that if somebody is fearing
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persecution in their country, it would be reasoadbl them to seek protection from
persecution at the first available opportunitied bha had opportunities due to his past
travel. The applicant did not comment.

i. The delegate asked the applicant what would hafipkim if he returned to Serbia. He
said that there are constant threats from the maligis towards him and he had to
move from place to place. They heard that he wees dred they continued to threaten
him. A month ago ‘his people’ told him that he wawlot be alive if he comes back. If
he goes back, he would be harmed by the natios&lestause he publicly stated his
support for other nationalities in Serbia.

j.  The delegate asked the applicant whether he hadeea a member of any political
party. He said that he was not. The delegate dsikedvhere he had publicly stated his
position. He said that every time there is a putally or discussion or a gay parade but
there are not many such gatherings. The deleghkéel ¢ilse applicant whether he had
publicly spoken at such rallies. He said that lterdit speak but he is in the front row
of such rallies.

k. The delegate asked the applicant whether the atiéfsowould protect him. He said
that they cannot protect him because they are pesgerHe had already contacted the
police and government institutions when he wasatiereed but they had not done
anything. The applicant said that people in theyadimnot support government policies
in relation to Kosovo and he believes that big pgots will occur and the war will be
reignited.

[In] March 2012 the delegate decided to refuserémigthe visa to the applicant. The delegate
noted the applicant’s claim that het applicant assaulted after the Gay Parade in 2009 but
noted the media reporting that the parade was tadc&he delegate noted that the applicant
claims that his views would be known because heggaated at various rallies but he also
stated that there were not many such activities. ddlegate was not satisfied that the
applicant’s views would be known to the authoribesiationalist groups. The delegate noted
that since December 2009 Serbian passport holderthie right of visa-free entry to all EU
countries yet the applicant did not take the estris@portunity to travel to such country to
seek protection, suggesting he had no genuineofdearm. The delegate accepted that the
applicant may hold anti-government, pro-Muslim av-@roatian views, but the delegate was
not satisfied that these views had given him ailerttiat would bring him to adverse

attention of Serbian authorities or nationalistugr®. The delegate found that the applicant’s
reasons for wishing to remain in Australia were @otvention-related.

Application for review

The applicant sought review of the delegate’s decign] March 2012. He provided to the
Tribunal a copy of his primary application and loé fprimary decision record.

Theapplicant appeared before the Tribunal [in] Augi®l2 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Serbian and English languages. The applicant wassented in relation to the review by his
registered migration agent. The oral evidence leetfoe Tribunal is summarised below.
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The applicant confirmed that all information in laigplication was correct and accurate and
that he was familiar with the content of his apgiion. The applicant said that he did not
wish to change anything in his application.

The applicant said that his wife and two childriee in Belgrade in the same place where he
lived before coming to Australia. He confirmed that family continued to live in the same
place where he lived before. The applicant saithisasister lives in Belgrade. His father
passed away and his mother also lives in BelgrBlde applicant said that he has a distant
relative in Australia.

The applicant said that before coming to Austraéavorked as a driver at two different
companies. He confirmed that he worked for hisdastpany since 2003 until he came to
Australia. The Tribunal asked the applicant whetteelived at the same address during that
same period. He said that he lived privately ifetdént places. He lived in another suburb in
Belgrade. The Tribunal asked him why he lived thele said that after the marriage they
wanted to live on their own but when they had aleild they wanted his mother in law to

help. The Tribunal noted that in the applicatiomidie mentioned one address where he
lived between 1996 and 2010. The applicant saidh®avas not registered at other addresses
but he lived in other areas where he moved abd&uydars ago. The applicant said that his
wife lived with her mother while he lived at anotlaeldress.

The Tribunal asked the applicant which countrietide visited before he came to Australia.
The applicant said that because he was a driveticheot live in other countries but he
visited [a number of countries in Europe]. He dhi@ he never lived in these countries but it
was work-related. The Tribunal asked the appliedrgther he had a right to enter and reside
in any of these counties. He said that he did Hog. Tribunal asked the applicant whether he
needed a visa to enter any of these countriesappkcant said that they do not need a visa
for travelling but he did not think he could stagte for longer than three months. The
Tribunal informed the applicant that it would catesi whether he had a right to enter and
reside in another country. He said that he did not.

The Tribunal asked the applicant why he fearedmétg to his country. The applicant said
that he is not a political figure but he was lobtgyfor Muslims, Croatians and homosexuals
to have equal rights in the country. The Triburskeal the applicant how he was lobbying.
He said that he was attending protests for egeatrtvent. He said that there are many
nationalists where he lives. The Tribunal askedaghy@icant what form his lobbying took and
whether he did anything other than attend prot@sts.applicant said that what he did is he
went to protests and voiced his opinion openly ewetyone knew what his opinion was and
he was bashed a few times and that is why he weasddo leave his home. The Tribunal
noted that he stated earlier that he left his hbatause he did not want to live with his
mother in law after he got married. The applicand shat he lived at different addresses
because of that reason as well. The nationalistpgyno Belgrade is quite powerful and as
soon as they hear such views, they force peoptate the area.

The Tribunal again asked the applicant if he dig labbying other than attending protests.
The applicant said that he was not doing anythingairticular, he was just voicing his
opinion openly about the need for inclusion of ofheople as Serbia was becoming part of
Europe. The Tribunal asked the applicant to conflat he was not voicing his opinion in
any way other than by participating in protestse @pplicant said that he only participated in
protests. He went to a couple of protests and fineyd out and in Serbia if they find he was
supporting homosexual, he was as good as deadapftieant confirmed that apart from
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participating in protests, he was not doing anyghalse. He said that he had not voiced his
opinion publicly and had not participated in anlgeataction.

The Tribunal asked the applicant when he firststbattending the protests. He said that
when he first attended, he was bashed. The Trilaskad the applicant when he first
attended a protest. He said that he could not révaeexactly but it was about 10 years ago.
The police let them through and they bashed everybhe Tribunal asked the applicant who
he was referring to. The applicant said that tlaeeenationalists that attend soccer matches.
The Tribunal pointed out that the applicant wag/wegue in his claims. The Tribunal asked
the applicant when the protest was held, who osgahit, who was there and who bashed
whom. The applicant said that it was a gay pardeds not gay but he supports them. The
Tribunal asked the applicant to provide detailsualblois event. The applicant said that the
police granted permission for the homosexuals @ tlae parade. The police let the people
through and they started bashing everyone. There avéew thousand people there and they
were soccer supporters.

The Tribunal asked the applicant whether everyatdogshed or whether he was targeted
specifically. He said that he was not targetedtbey came to bash the homosexuals and
those in support of the homosexuals.

The Tribunal asked the applicant what happened ti#. He said that people found out
where he lived and started harassing him. The Tabagain asked the applicant to provide
details. The Tribunal asked the applicant who he reéerring to and how they were
harassing him. The applicant said that he did rd# his opinions and they know. The
Tribunal asked him who ‘they’ were and what they a$ a result. He said that he was
referring to the nationalists. The applicant shak they are a strong group of nationalists.
They were people from his area and knew wherevied liHe was socialising with friends in
the area and they knew. The Tribunal noted thédtdaeno political profile and was not
actively engaged in any activity and asked theiappt why anybody would be concerned
about his opinion. The applicant said that thiSesbia.

The Tribunal asked the applicant how they cameatads him. He said that they were
belittling him and threatening him. The Tribunaked the applicant if he could be more
specific. The applicant said that they were calhimg a homosexual and if he went to a shop,
he would be asked to leave. They threatened tklinissbones and bash him or kill him. The
Tribunal asked the applicant if they did anythiggiast him. He said that they broke his
teeth and bashed him. This happened in 2009. Tiberal asked the applicant why they had
been threatening him from 2002 but did nothingl@@09. The applicant said that when they
found out that he was talking about this openlgublic, they found out that he was speaking
about this more publicly. The Tribunal notes thatctaims that from 2002 he claims they
threatened to kill him and asked him if anythingp@ned to him from 2002 until 2009. The
applicant said that they threatened him but didhaoim him. The applicant said that other
things happened, for example, they were kicking dunhof places such as coffee shops and
restaurants and calling him names. The Tribunadé@dsike applicant what soccer hoodlums
had to do with coffee shops and restaurants. Heteat most of them are nationalists.

The Tribunal noted that the applicant was extremabyue in his claims and the Tribunal had
considerable difficulty accepting his evidence. &pglicant said that he did not know what
else to say.



37.

38.

39.

40.

4].

42.

The Tribunal noted that he claims that from 200h&eé been threatened and harassed. The
Tribunal asked the applicant whether he reportedrihtter or how he dealt with it. The
applicant said that he did report it but nothingened. The Tribunal asked the applicant
who he reported the incident to or whether he mgdeaidence of the report or names of the
person he reported to. The applicant said thaidheat have the name of the person and he
did not have the evidence because he did not ringpe Tribunal noted that he could not
state which police station he made the reportéa;duld not state who he made the report to
and he had no documentary evidence of the repert gwugh it was common practice to
issue a document once a police report is madeTfibanal noted that it was hard to accept
that he did make the report. The applicant saitltibalid not know what to say.

The Tribunal asked the applicant when he madeeppert. He said that he reported it when it
started happening in 2009. The Tribunal notedhieatlaims it started in 2002. The applicant
agreed. The Tribunal asked him why he waited 7s/&areport the matter to the police. The
applicant said that it was more serious in 200® Thbunal asked him whether being
threatened with being killed and being kicked dutestaurants and coffee shops was not
sufficiently serious. He said that there wereditticidents before 2009 but as they got to
know what he was saying and doing, is started beioge serious. The Tribunal noted that he
claims they knew what he was saying and doing S2062. The applicant said that it was
more serious later.

The Tribunal noted that he claims that he movedsba@artly because of the threats and
asked him when he moved. The applicant said thatdwed in 2008. The Tribunal noted
that he thought that in 2008 the situation wasicefitly serious for him to move but not
sufficiently serious for him to report it to theljpe. The applicant agreed. He said that he
thought the situation would calm down once he moved

The Tribunal asked the applicant whether anythlag kappened between 2002 and 2009.
The applicant said that nothing happened apart frogats. The Tribunal noted that he was
bashed in 2002, since then he was threatened ekedkout of coffee shops but nothing
happened until 2009. The applicant said that heneadashed in 2002, The first time was in
2009. The Tribunal noted that he claimed earliat th 2002 he went to the gay parade and
was bashed, while he now claims he was first bash2809. The applicant said that in 2002
he was bashed with everyone else when he wenétgai parade but in 2009 he was
specifically targeted because of what he was saying

The Tribunal asked the applicant to talk about2B@9 incident. He said that he was in a
coffee shop. They came in and called him to goideidt was early evening and they were
waiting around the corner and that is when it hapde The Tribunal asked him who he was
referring to. The applicant said that he knew tiveye the nationalists when they came in.
The Tribunal asked him why he went with them ifkimew who they were. He said that they
kicked him out of the coffee shop. The Tribunaleskim whether he was kicked out or
whether they came in and asked him to go outside.applicant said both. The Tribunal
informed the applicant that it had considerabléalifties accepting his evidence

The Tribunal asked the applicant when this happerdedaid that he could not remember
but it was March or April 2009. The Tribunal notidét he first claimed they came into the
coffee shop an asked him to come out of the shdpharalso claims that he was kicked out
of the coffee shop. The applicant said that thalloationalists asked him to come out and
then he got kicked out. They waited for him arotimelcorner and punched him on the head
and stomach, hurt him and ran away. He then werggort it but nothing happened. The
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Tribunal asked the applicant if he went to replet tnatter and then went home and nothing
happened. The applicant said that the police wapaaed to do a line up but nothing
happened. The Tribunal asked the applicant whétieenationalists saw him again. He said
that they continued to call him names. He did egbrt it to the police because the police did
not do anything the first time.

The Tribunal noted that if anyone had any intenbbharming the applicant since 2002
when he started engaging in the protests and 200 when he let the country, they had
plenty of opportunities to harm him. The applicagteed.

The Tribunal asked the applicant whether there \@ayeother serious incidents other than
2002 or 2009 bashings. He said that there wasmp#ise, only verbal threats.

The Tribunal asked the applicant if he had evenlimshed by the police or the army. He
said that he was not. He was only bashed by thenadists but never by the authorities. The
Tribunal asked the applicant if he had any fedrasfn from the army or the police He said
that he was “kind of” afraid because they did matat due to what happened to him, so they
may be behind it. The Tribunal asked the applieant he stated several times in his written
statement that he was previously assaulted byrthg and the police. He said that it was
during the protests. The Tribunal noted that he ewher assaulted by the army or the police
or he had not been. He claimed in his oral evidéhaehe was not assaulted by army and the
police while he refers to being assaulted severad by the army and the police in his
written submission. The applicant said that it wak/ during the protest. The applicant said
that he was only assaulted once and it was nairthg. The Tribunal noted that in written
evidence he claims it was several times, in hiser@ence he initially stated that it never
happened and he now claims it was happened ontelpolice and not by the army. The
applicant said that it was only the police durihg protest and not the army and he cannot
remember referring to the army. The Tribunal ndted he did expressly refer to the army
and the police in his written statements. The Tnédunformed the applicant that it may find
that he had not been truthful in his evidence. djyalicant said that he was talking about
what he had experienced.

The Tribunal asked the applicant to talk about2ab@9 gay parade when he claims he was
bashed. The applicant said that in 2009 the gagdeawas fine and there were no incidents.
The Tribunal noted that he claimed he was bashadgithe 2009 gay parade. The applicant
said that the security for the parade was fine. Mthe parade finished, there were people
waiting around and harassing him verbally and Ineas@ay and he was not bashed. The
Tribunal noted that in his interview with the dedég he claimed that on the way home from
the gay parade in 2009 he was bashed. The appsaahthat it was not at the parade but on
the way home. The Tribunal noted that he now cldimg/as not bashed but it was only
verbal harassment. The applicant said he was nousé/ bashed, only a few pushes. The
Tribunal noted that he had initially claimed thatwas not bashed at all and there was only
verbal harassment and he ran away. He previousigdsthat he was bashed in 2009. He now
claims there were only a few pushes but he wadastied. The Tribunal asked whim which
was the true version. The applicant said that & mat physical, only a minor hit and he ran
away. The Tribunal asked the applicant why he woully mention the minor hit after the
Tribunal reminded him of his claim that he was leakafter the parade. The applicant said
that this is what happened. The Tribunal informesldpplicant that it had considerable
concerns about his evidence.
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The Tribunal asked the applicant whether his writtiaim that he was bashed several times
by the police and the nationalists was not trueséald that it was true with respect to the
nationalist but he police bashed him only duringfibst protest.

The Tribunal asked the applicant how many timekdtebeen bashed by the nationalists. He
said that it was in 2009 and once in 2010. Theurab invited him to talk about the 2010
incident. The applicant said that when he leftlitstro one day, he was hit. The Tribunal
asked him when this happened. He said that it wasrser, around June or July 2010. At first
they taunted him and then hit him several time® Thbunal asked the applicant why he
failed to mention that in his application. He stidt he was not sure if he mentioned that,
maybe he did not. The Tribunal asked the appliedmyt he did not mention it. He said that
maybe he did not remember it. The Tribunal askedagiplicant how he could not remember
being bashed. He said that maybe could not remeitndiethe time. The Tribunal noted that
his application for the visa was made nine mongwsand asked the applicant whether in the
nine months he could not remember being bashedaldethat it is possible. The Tribunal
suggested that it was highly unlikely.

The Tribunal asked the applicant whether the palias present when he was being bashed
after the 20009 gay parade and whether the palteeviened. The applicant said that the
police was there but they did not do anything. Thbunal asked him how many policemen
were present. The applicant said that there wagpolee officer. The Tribunal asked him
why he mentioned two police officers in his intemwiwith the delegate. He said that he was
not sure but there was at least one. The Tribugehanoted that he referred to two police
officers being present in his interview. The apgitsaid that he could not remember but he
knew there was one.

The Tribunal asked the applicant when the gay maveas held in 2009. He said that he
could not remember but he thought it was early Jlihe Tribunal noted that this is the time
when he claims he was bashed and ran away and hiskethy he could not remember. The
applicant said that he could not remember the dates Tribunal noted that the information
before it indicated that the gay parade was todbe im September and not June and it was
cancelled in 2009. The Tribunal asked him how hddcbave been bashed after participating
in a gay parade which did not take place. The apptisaid that here were two events. The
first one was cancelled and there was a second@afae Tribunal noted that if the one in
September was cancelled, it was hard to see hogettend one could be held in June after
that. The applicant that he could not remember whieappened but he went to the second
one.

The Tribunal noted that he had been threatenee 2002 and bashed twice. The Tribunal
asked the applicant whether he moved away fromrBe&or take any action to reduce the
risk. The applicant said that he did not move aetsif Belgrade but he moved suburbs. The
Tribunal noted that he claims he continued to radsed after he moved suburbs and asked
him why he would not move outside of Belgrade. Hiel shat here is no work outside, so he
had to stay.

The Tribunal asked the applicant if they continteetiarass him after he moved. He agreed.
The Tribunal asked the applicant why he felt thedht® move if they continued to harass
him and kick him out of restaurants and coffee sltgpsaid that he thought it would get
better and he had friends living in these areas.
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The Tribunal noted that he claims he had been kadasince 2002 yet he continued to stay in
Serbia until 2010 and did not seek protection iy Baropean country where he travelled.
Instead, he travelled to Australia to seek protectlhis may suggest that he did not
experience the threats and the harm as he clainesapplicant said that he came to Australia
to be with his relative until things die down. Thebunal noted that he travelled all over
Europe and did not seek protection [any other aglibut returned home after every trip.

The applicant said that he came here until thingd down from the threats. Here he realised
that everyone was treated fairly and rights arégated. The Tribunal again noted that he
claims to have been harassed for ten years anel wolried about his safety, yet he had
made no attempt to seek protection in any othenttpuvhere he travelled and he continued
to stay in his country for a further ten years. &pglicant said that he did not have any
relatives in Europe. He came here to get awayttérgen it all. His intention was not to stay
here but he saw people had rights here and hisvedehelped him out. Instead of going back
he wanted to apply for protection. If not grantled visa, he has no choice but to go back.
The Tribunal pointed out that if he was fearfukefious harm, he would have taken the first
opportunity to seek protection and most of the taeswhere he travelled in the past had
protection regimes. The applicant said that hendid The Tribunal noted that the fact that he
did not may suggest that he did not have a gerfaareof serious harm or significant harm
and had not been truthful in his evidence. Theiegpt said that it is dangerous for him. The
Tribunal noted that if it was dangerous for himwaauild not remain in the country for ten
years, he would not return to his own home aftergwip overseas. The applicant said that
he was hoping things would change. The Tribuna¢dskhe hoped things would change for
ten years. He agreed. The Tribunal informed théiegy that it had some concerns about the
truthfulness of his evidence.

The Tribunal noted that the country informatioroalsdicated that there is freedom of
expression and that people do get protection fiwrauthorities. The applicant said that this
is what is reported on the internet and is notéadity.

The Tribunal asked the applicant if he thought tiélat avoid these problems if he moved
away from Belgrade. The applicant said that herfadhere else to live, he has no house and
there are jobs outside of Belgrade. The Tribuniédshe applicant what work he was doing
in Australia. He said that he has not been workind his relative is supporting him. The
Tribunal asked him if his relative could also supom if he moved outside of Belgrade and
could not find a job. He said that he did not theak The Tribunal asked him why his relative
would help him here but not outside of Belgradee @bplicant said that his relative only
helps him temporarily but he does not want anyorsupport him.

The Tribunal asked the applicant if he wished td anything that may satisfy the Tribunal
that he would suffer serious harm or significanihé he returned to his country. The
applicant said that he wished he had more eviddiedés not a political figure. In Serbia, if
one is not a nationalist and has different opintbat is what happens. He cannot prove it.
The Tribunal again noted its concerns that theiegpi’s evidence was extremely vague and
inconsistent and asked him if he wished to comroarthese concerns. The applicant said
that he had nothing else to add. The applicanttkaidhe cannot live in a place where there is
discrimination. The Tribunal pointed out that hettoued to live there for the past ten years.
The applicant said that this is the situation thmrehe cannot prove it.
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FINDINGS AND REASONS

The applicant travelled to Australia on a Serbiasgport and claims to be a national of
Serbia. The Tribunal accepts that the applicaatriational of Serbia and has assessed his
claims against Serbia as his country of nationality

The Tribunal found the applicant to be completalgking credibility. His claims were very
vague. He was unable to provide any details atbeuevents which he claims to have
experienced, such as dates, locations or circumesamm the Tribunal’'s view, if the applicant
did experience these events, as claimed, he wavd been able to offer considerably more
details about them. The Tribunal also found thatapplicant’s evidence changed and shifted
in response to the Tribunal’s concerns and there wignificant discrepancies in his
evidence. The Tribunal’s concerns are noted below.

a. The applicant claimed in oral evidence that he rdaaedresses to avoid harm. In his
application form, the applicant gave one addressrgvhe lived from 1996 until his
departure from Serbia. The applicant informed thbuhal that he was not registered
at other addresses but the application form idimated to registered addresses.

When asked why he moved, the applicant informedtitmunal that after the
marriage he and his wife wanted to live separdiatyafter the children were born,
they needed help from his mother in law. This sstgythat if the applicant did
change addresses, he did so because he wantee todependently with his wife and
not for any security reasons.

Further, the applicant claims that even after rengled addresses, he continued to be
harassed. He could not explain to the Tribunal imbyelt the need to change
addresses if his whereabouts were known to themelists and if the harassment did
not stop.

b. The applicant claims to have been ‘lobbying’ fos tiiews, yet when asked to
describe what form his lobbying took, he referreattending protests and stated that
he had not engaged in any other activities. It ramanclear to the Tribunal how
participation in large scale protests could be troesl as ‘lobbying’.

c. In his oral evidence to the Tribunal, the applidartally claimed that he first
participated in a protest in support of homosexaetsind 2002. He claims that the
police let through the soccer hooligans who bashegrotesters. The applicant
suggested that he was bashed by the hooligans. \leowe his later evidence he
claimed that this was the only occasion when helvaated by the police. In the
Tribunal’s view, the applicant should have beeredblmake the distinction between
being bashed by the police or by the hooligans.

In his subsequent oral evidence the applicantdth he was not bashed in 2002
and that he was first bashed in 2009. When theumebreminded the applicant about
his earlier claim that he was bashed during th 2f#y parade, the applicant changed
his evidence and stated that in 2002 everyone asisdal but in 2009 he was
specifically targeted. This does not explain whyatwaild claim that he was not
bashed in 2002 and that the first time he was lohalas in 2009.



. The applicant repeatedly stated in his written sgbion that he was assaulted several
times by the nationalists and by the police forregping his views. He repeatedly
stated that he was assaulted by the army and tloe plo his oral evidence to the
Tribunal he initially stated that he was not bashgdhe army or the police, contrary
to his written claims. When reminded about his tentclaims, the applicant changed
his evidence and stated that he was bashed bytiwe pnce during the first protest
and that he was never bashed by the army. Thatafgeadicts his written claims

that he was bashed by both the army and the pafidehat it happened several times.

Further, the applicant provided to the Tribunabpycof the primary decision which
outlines the applicant’s oral evidence in his imi@w with the delegate. It indicates

that in his interview the applicant informed théedmte that he had not been assaulted
by the police or the army personnel That contradicith his written evidence that he
was bashed by both several times, and his oraéau&lto the Tribunal that he was
bashed by the police once.

. The applicant claims that the nationalists knewviesvs, knew where he lived and
had been threatening to bash or kill him since aB602, yet he claims that no action
was taken against him until 2009. The applicantdahat he had been asked to
leave restaurants or cafes but that appears tacbasistent with the threats to Kill
him.

The applicant informed the Tribunal that he madker#éport to the police. He had not
provided evidence of a police report, although semidence should have been
available to him if he did make the complaint. Keld not remember any details
about the alleged report, including informatiort@svhen or to whom it was made.
When asked when the police report was made, thiicappsaid that he made the
report when it ‘started’ in 2009, which contradibts claims that he had been
harassed and threatened since 2002. The applisggested that it became more
serious in 2009, which does not accord with higwclhat since 2002 he was
threatened with being bashed or killed.

. The applicant claims that he moved house in 20@8¢id the threats. He has not
explained to the satisfaction of the Tribunal wieyldelieved in 2008 the situation was
sufficiently serious for him to move house, but sofficiently serious to make a
complaint to the police.

. In his oral evidence to the Tribunal the applicglatms that he was first bashed in
2009 when he was in a coffee shop. He claims,raltely, that he was kicked out of
the coffee shop and also that the nationalists datoghe coffee shop and asked him
to go outside and then bashed him. He could natllreten this incident occurred
and was very vague in his description of it.

The Tribunal considers it implausible that the oadilists or anybody else would
continuously threaten to harm or even kill the aguit since 2002, yet take no action
against him until at least 2009, despite the faat they knew the applicant’s
whereabouts and, he claims, he continued to expresgews.

When asked by the Tribunal if there were any othe&dents other than 2002 and
2009 bashings, he said that there were no incidently verbal threats. In his
interview with the delegate, the applicant alsoestdhat he was only assaulted by the



nationalists once after the 2009 gay parade andtheeceived threats on other
occasions but there were no other assaults. ($t@gidence from the primary
decision record, a copy of which the applicant e to the Tribunal.) However, in
his subsequent oral evidence to the Tribunal, ppdi@ant referred to another incident
in 2010 when he was assaulted. This contradicteraisevidence to the Tribunal in
which he claims there were only two assaults in22&@d 2009 and no other assaults,
as well as his evidence to the delegate in whicrefesred to one incident in 2009
and no other incidents.

. When asked to talk about the 2009 gay parade pplkcant claimed in his oral
evidence to the Tribunal that the security at theage was fine and after the parade
he was verbally harassed but he ran away and wdsasbed. The applicant’s oral
evidence to the delegate (which is recorded irptitaary decision record) was that
he was attacked by the nationalists after the gagde. When the Tribunal pointed
out this inconsistency to the applicant, he st#tatihe was not bashed but only
pushed lightly, which contradicts his earlier aridim that nothing happened during
or after the gay parade, other than verbal harasisit@lso contradicts his claim to
the delegate that he was attacked by the natitsalis

Further, in his earlier oral evidence to the Trigkithe applicant claimed that he was
bashed in 2009 and his teeth were broken. He cldiars was only one incident of
physical assault in 2009, so if he was referrinthincident after the gay parade
when he was assaulted and his teeth were brokisrintonceivable that the applicant
would refer to that incident as a minor one whenvae pushed a little and ran away
and nothing happened.

. When asked by the Tribunal how many times he wakdzhby the nationalists, the
applicant referred to the 2009 and 2010 incidértte. applicant gave no description
of the second incident in his written claims. Is hiterview with the delegate the
applicant was asked if he had been assaulted hyati@nalists on any other occasion
following the 2009 gay parade and the applicariedtthat there were no assaults.
(This is evident from the primary decision recoithe applicant’s evidence to the
Tribunal about the 2010 incident contradicts h&ralto the delegate.

When asked why he made no mention of this incidehts written claims, the
applicant said that maybe he did not rememberathilse time. The Tribunal notes
that more than eight months passed since the apiplicwas made. The Tribunal
does not accept that the applicant could forgeheident in which he was bashed,
particularly if he claims that he was only bashadwo or three occasions. The
Tribunal does not accept that in more than eighmthmsince the application was
made, the applicant could not ‘recall’ being bashed

. In his oral evidence to the Tribunal, the applicglatims that when he was bashed
after the gay parade in 2009, one police offices waesent. The primary decision
record indicates that in his interview with theedgdte, the applicant is recorded to
have stated that there were two police officersgmé When this inconsistency was
pointed to him, the applicant said that he couldramember but there was at least
one police officer. This does not explain why higially appeared to be certain in his
oral evidence to the Tribunal that there was orie@officer and in his oral evidence
to the delegate that there were two.
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The Tribunal is also most concerned that the apgptibad taken no steps to avoid harm since
the claimed harassment started in 2002. He hathowéd to another city, claiming that there
were no employment opportunities and while he cdaiocmhave moved to another area of
Belgrade, he also claims that the nationalists khiswvhereabouts and continued to harass
him. He has not indicated that he attempted, buldcoot find a job outside of Belgrade
rather it appears that he made no attempt to mioakk &qually significantly, the applicant
informed the Tribunal that he had travelled to salveountries as part of his employment,
including several European countries where he cbhale sought protection. He had not
done so, instead returning to his home after egghin the Tribunal’s view, if a person is
experiencing ongoing harassment and threats angefson is fearful as a result, that person
will take the first available opportunity to remolkienself from such harm and to seek
protection. The fact that the applicant had notedsm for close to ten years suggests to the
Tribunal that the applicant had not been truthfiuhiis claim about the harassment, threats
and bashings that he claims to have experienced.

The Tribunal finds these inconsistencies and da&fdes significant and the combination of
these to be fatal to the applicant’s credibilitheTTribunal has formed the view that the
applicant had been entirely untruthful in his evice and that he had fabricated his claims for
the purpose of his protection application. The tinié does not accept the applicant’s claims.
The Tribunal does not accept that the applicartiggaated in demonstrations, rallies,
protests or gay parades. The Tribunal does nopaticat he had otherwise publicly
expressed his views and opinions, whether pro-CpsatMuslim, pro-ethnic and religious
minorities, pro-gay, anti-government or any otfidre Tribunal does not accept that the
applicant’s political views and support for variag®ups were known to the nationalists, the
government, the secret service or to anybody eligad the applicant was of adverse interest
to anyone as a result of such views. The Tribunakdot accept that the applicant had been
targeted either by the nationalists or by the go#ind the army, or by anybody else. The
Tribunal does not accept that the applicant wakdzhs 2002, 2009, 2010 or on any other
occasion. The Tribunal does not accept that thécamp had ever received any threats or that
the was verbally harassed, ‘kicked out’ from resdats and cafes or that he was otherwise
harmed in any way. The Tribunal does not acceptttieaapplicant moved residence to avoid
such harm. The Tribunal does not accept that thecamt made a complaint to the police but
no investigation was carried out and the Tributed @oes not accept that the police refused
to intervene in any incident. The Tribunal rejatis entirety of the applicant’s claims
because the Tribunal is of the view that the etytioé the claims had been fabricated.

The Tribunal finds that the applicant will not bleamy adverse interest to anybody if he
returns to Serbia. The Tribunal finds that thenedgeal chance that the applicant will be
persecuted for any Convention reason, or a combimaf reasons, if he were to return to
Serbia now or in the reasonably foreseeable fufthre. Tribunal finds that the applicant does
not have a well-founded fear of persecution forom&ntion reason. The Tribunal finds that
the applicant does not meet the refugee critenian B6(2)(a).

Having rejected the entirety of the applicant’srasfor the reasons stated above, the
Tribunal also finds that there are no substantialigds for believing that, as a necessary and
foreseeable consequence of the applicant beinguenifoom Australia to a receiving

country (Serbia), there is a real risk that he wauiffer significant harm. The Tribunal finds
that the applicant does not meet the complemeptatgction criterion in s.36(2)(aa).
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CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criteriros.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person to whom Australs pratection obligations under s.36(2)(aa).

There is no suggestion that the applicant satisfi@s(2) on the basis of being a member of
the same family unit as a person who satisfieq8)@9 or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisfy triterion in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



