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THE DEPUTY JUDGE: This is an application fodijcial review on the basis that the
duration of the claimant's detention has now exedea period which is reasonable in
all the circumstances, and/or that it should haa@ne apparent to the defendant that
she will not be able to deport the claimant withireasonable period of time.

The facts

These are described by both sides as unusuaoamplex. It is necessary though to set
them out in some detail.

The claimant was born on 22 April 1970. He sgd he was born in Niger, where he
lived until the age of 5. He was then taken fromgeX to Liberia by his Ghanaian

adoptive parents called Ama Srewaa and Sam Oppodhg.claimant believed them to

be his real parents until his adoptive father digd1993, because of the war in Liberia,
the family moved from there to Ghana.

On 23 December 1998, the claimant arrived inlthiged Kingdom under the name of
Thomas Aseri. He used a Ghanaian passport thabéal obtained improperly. He
had a six-month visitor visa and overstayed.

On 24 September 2003, the claimant married &lDcaitizen. On 24 February 2004,
the claimant was arrested and served with a nofieegperson liable to be removed. He
was told that he did not need to report again. 25nFebruary 2004, the claimant
applied to remain in the United Kingdom on the basi his marriage. On 3 March
2004 that application was refused on the basis thdtad been a marriage of
convenience. The claimant appealed, was represante submitted documents at that
hearing. On 5 July 2004, the appeal was dismisgedeconsideration of the appeal
was ordered, which was also dismissed. The cldinvaa represented at both hearings
by the Pan African Legal Advisory Services.

On 31 December 2006, the claimant was arrestelddetained under immigration

powers as an overstayer. The claimant had nottexpeince 28 February 2005. On 5
January 2007, the claimant was served with remaivattions to Ghana, which were to

take effect on 12 January 2007. On 12 January,2B@7claimant claimed asylum and

the first set of removal directions were cancelleth the personal details on the
screening form, the claimant says that he was lborNiger and was of Ghanaian

nationality. In the family details section, histural parents and his godparents are
recorded. Their nationality was recorded as Nigied Ghanaian respectively. No

mention is made of any adoptive parents.

On 27 January 2007, the claimant's asylum claam refused and certified as being
clearly unfounded. On 2 February 2007, a secomdokeemoval directions were
served on the claimant to take effect on 6 Febr2&@7. On 8 February 2007, a
telephone interview was conducted in relation #dpplication that had been made by
the defendant. There is a dispute about the cts@nthat interview as to which
nationality the claimant says that he was. Ther@tzn High Commission, in a letter
dated 11 June 2007, states that the claimant katdhie was Nigerian and born in
Niger, and indicated that he was educated in Léberi
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On 15 February 2007, in the screening intervibe,claimant said that he knew that he
was not Ghanaian, as the people who he thought megarents told him that they had
taken him from Niger to Liberia. On 13 March 20@7,an interview with Ghanaian
authorities, the claimant stated that he had freudly acquired a Ghanaian passport.
The Ghanaian authorities refused to issue traveuments. On 17 March 2007,
removal directions were set for removal to Niger 2& March 2007, but were
subsequently cancelled as the airline would no¢picthe claimant's removal on an EU
letter without supporting documentation.

On 23 March 2007, removal directions were sebfpril 2007. They were cancelled
on 5 April due to an administrative error. On 10riA2007, removal directions were
set for removal to Niger on 17 April. On 17 Ap2i007, the claimant was removed to
Niger with escorts. All were detained, and thansdnt was sent back to the United
Kingdom. The defendant's escorts were advisedttieiclaimant had been refused
entry as he was from Ghana.

On 11 May 2007, the claimant wrote to the deéem seeking bail. On 13 May 2007,
the defendant wrote to those acting for the clainazd explained that the claimant had
been refused entry because details on his biodata wconclusive, and that the
claimant had advised the authorities that he wam fthe Democratic Republic of

Congo. The Immigration Advisory Service on behalfthe claimant hotly disputed

that any reference had been given by the claimarthe¢ Democratic Republic of

Congo.

On 2 July 2007, the claimant was refused bailbb immigration judge. On 9 July

2007, the claimant's solicitors wrote to the Borded Immigration Agency about the
lawfulness of the continued detention when thers m@ realistic prospect of removal
taking place. On 24 July 2007, a further bail hptook place. Again, the claimant
was refused bail. On 1 August 2007, the claimadigitors wrote to the Border and
Immigration Agency, reiterating their concerns abibe lawfulness of the detention of
the claimant. On 2 August 2007, the claimant pdeladuilty to obtaining pecuniary

advantage by deception, arising from the falseadatibn that he made to obtain his
passport for entry into the United Kingdom.

On 2 October 2007, the claimant was sentengegight months' imprisonment and
recommended for deportation. On 16 November 20@¥ claimant was served with a
notice of a decision to make a deportation orden 30 November 2007, the claimant
signed a disclaimer waiving his deportation appegits. On 1 December 2007, after
the expiry of his sentence, the claimant was dethimder immigration powers. On 6
December 2007, the deportation order was signed.

On 20 December 2007, the claimant providedlephb®ne number for his mother in
Canada. On 28 December 2007, a detention monthbyrgss report was made, which
states that arrangements were continuing to be eadetain travel documents for the
claimant for his removal from the United Kingdor@n 18 January 2008, biodata and
photographs were obtained during an interview whthclaimant. On 25 March 2008,
the claimant was interviewed at the removal ceratng, repeated that he had been born
in Niger and brought up in Ghana and Liberia.
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14. On 16 May 2008, the claimant was re-intervielwgdhe Ghanaian High Commission,
who refused to accept that he was a Ghanaian @hti@n 18 May 2008, the claimant
wrote to the Home Office caseworker asking what ptasned next. On 27 May 2008,
the claimant's file was passed to Her Majesty'pdntorate with a request for advice as
to how to proceed. They advised the setting u@rofinterview with the Liberian
authorities.

15. On 29 May 2008, a further monthly detentionoremoted that: "We are continuing to
make arrangements to obtain your travel documeamtgdur removal from the United
Kingdom". On 12 June 2008, the defendant wroté&Sémah Boateng, a Ghanaian
national, who had previously stated that the claima&as her blood brother. She
refused to get involved in the case. On 23 Juri8 2there was an interview with the
Liberian Embassy and with the claimant. They dad accept that the claimant was
Liberian. On 14 July 2008, the application forigial review was lodged. On 1
August 2008, the defendant wrote to the claimakingsfor a contact in Ghana and
contact details for his mother. The claimant gawdfferent telephone number for his
mother to one that he had given previously, bul fzat the telephone number did not
work when he had tried it a few months previoudtydid not work when the defendant
tried the telephone number.

16. On 12 August 2008, the defendant wrote to khienant, saying that she had considered
his request to be released from detention and dg&di his request. On 19 August
2008, the claimant was re-interviewed. The defahd@ote and enclosed a form
asking for the claimant to set out his last addre@s 26 August 2008, the claimant
provided the name of his home town in Ghana. H&iged the name also of a hospital
where he had had a DNA test when he was there96.19he name was different to
the one which he had given the detention centféesdier that week.

17. On 26 August 2008, a further detention revieaswarried out, and in that review
progress was summarised since the last reviewhalmsection of the report, it says:

"The last review was signed off at the appropriatel on 29 July 2008,
it was recommended that section 35 action wasateili as soon as
possible."

On 1 August 2008 a request was sent to CCD Opsitiate section 35
action, however we have been advised that we cgmoceed with this
until the judicial review is concluded.

On 21 August 2008 a further letter was sent to Is&wateng asking if
she has, or can obtain, contact details for thgestid (adopted) mother
who apparently now lives in Canada. A letter wias aent to the subject
asking him for his last address in Ghana and ttspited where the DNA
test was carried out in 1995."

18. | should say that, earlier on in the brief casenmary, there is a record about the
prospect of a section 35 prosecution which readsliasvs:
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"On 11 July 2008 Ops team stated that a sectiopr@8ecution was not
likely to succeed, but there was no preclusion envisg an IS35 even
though there is no prospect of conviction."

On 12 September 2008, permission was grantegbpty for judicial review. On 22
September 2008, the claimant confirmed his willieggto participate with language
testing and fingerprint checks for Interpol. On&&ptember 2008, a further detention
review was carried out. The most relevant partthaf are these: under the heading
"Likelihood of removal within a reasonable timesCahe reports reads as follows:

"The current barriers to removal remain a valid EAm2l the outstanding
judicial review. We are currently making efforts secure an ETD,
however Mr Oppong's failure to provide sufficiemogf of his identity or

nationality has hindered our attempts."

Under the "Proposal” section, it reads:

"Mr Oppong's actions indicate that he would repmese high risk of
absconding. He overstayed his permitted leavefaihed to regularise
his stay for a considerable period. He has repbaprovided misleading
information relating to his nationality and haslddi to provide any
evidence to support his claims despite numerouspt® He has no
known close ties in the United Kingdom and is as@re of our intention
to remove him as soon as a travel document is nazddable. It is
therefore suggested that he would have little itieento remain in
contact if released.”

On 30 September 2008, there were commentsdrbiigher Executive Officer CCD in
Leeds dealing with quality assurance so far asckienant is concerned. Within that
part of the report, the following is stated:

"Following the expiration of his visitor's visa 999 and his detection in
2004 he made no effort to regularise his stay. s Thappened again
following his unsuccessful appeal in November 2@0& December
2007. For these reasons, the subject is considengose an average risk
of absconding and his continued detention is tloeeeh line with current
criteria as outlined in the EIG.

Despite this, we are no nearer to removing theestilgnd, although we
are still pursuing avenues, we cannot gauge thestiales or prospects of
success. The court may soon decide whether thegvbenis continued
detention to be reasonable as an unlawful deteriteaming is currently
scheduled for 3 October 2008.

On 1 October 2008, the monthly progress refoodetainees was sent to the claimant.
Within that, the report says:

"You are advised that your continued failure tooperate with the
Emergency Travel Documentation process is a faatdhe decision to
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maintain detention. You should also be aware toatinued failure to
co-operate will remain a factor in deciding whetteemaintain detention
or grant bail in the future. While decisions vii# considered on the basis
of all known relevant factors, you should note thah-co-operation may
result in a prolonged period of detention. In &ddi there is an onus on
you to leave the country once your appeal righteheeen exhausted.”

22. On 2 October 2008, Holly Teasdale signed a esgnstatement on behalf of the
defendant. That concluded with the following paapdy under the sub-heading "Final
Steps™:

"Now that the claimant has agreed to participatdamguage testing
analysis and that Interpol are involved, we arefident that we shall

soon be able to independently established the al#isn nationality

without further recourse to him. Given the clait'&nprevious

non-compliance and poor immigration history it i©mosed detention
should be maintained until we can establish hig tnationality and

arrange his removal from the United Kingdom. Thangant has stated
he was born in Niger, but brought up in Ghana aibéria. On previous

occasions the claimant has stated that he is anadtof Ghana and has
claimed asylum as such. He is unable to provigesapporting evidence
of any nationality or connection to any country.e Has also provided
contradictory information about his family relatgimps and history. The
confusion over the subject's nationality is in pdotvn to his previous
deception and non-compliance. It is therefore iamed that he would
not comply with any conditions imposed upon him #rat he imposes an
absconder risk. We are satisfied that he can hmorted within a

reasonable time."

23. A second witness statement from the claimadaied 1 October 2008, but commented
upon the witness statement from Miss Teasdale.hiwthat, paragraph 11 deals with
co-operation with the Immigration Service, and ¢f@mant said this:

"l have tried to co-operate throughout in the pss¢cdaving also waived
any appeal rights that may be open to me. | hatended every
interview requested, have provided information whesguested, and have
not made contradictory statements regarding my éaxafamily set up. |
have agreed to undertake language testing and dadvas much
information as | can, having also served a termngbrisonment for
accepting that a previous passport has been wraligamed by me. | do
believe it is wrong to characterise my approachamghing other than
co-operative."

The Legal framework

24. The legal framework is not controversial aneréffiore | do not set it out in extensive
detail. Schedule 3, paragraph 2(3) of the Immigrafct 1971 provides:
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"Where a deportation order is in force against peyson, he may be
detained under the authority of the Secretary ateSpending his removal
or departure from the United Kingdom (and if alngatained by virtue
of sub-paragraph (1) or (2) above when the ordenade, shall continue
to be detained unless he is released on bail orS#wetary of State
directs otherwise)."

25. In the case of R(l) v Secretary of State far Home Departmerff002] EWCA Civ
888, Dyson LJ summarised the law as follows fromageaph 46:

"There is no dispute as to the principles that fallbe applied in the
present case. They were stated by Woolf J in Reliedlaingh[1984] 1

WLR 704, 706D in the passage quoted by Simon Brbyat paragraph
9 above. This statement was approved by Lord Brewilkinson in Tan

Te Lam v Tai A Chau Detention Centf#997] AC 97, 111A-D in the
passage quoted by Simon Brown LJ at paragraph beabin my

judgment, Mr Robb correctly submitted that thedwaling four principles
emerge:

i. The Secretary of State must intend to deportpiieson and can only
use the power to detain for that purpose;

ii. The deportee may only be detained for a petiad is reasonable in all
the circumstances;

iii. If, before the expiry of the reasonable periddbecomes apparent that
the Secretary of State will not be able to effegpattation within that
reasonable period, he should not seek to exellugsspdwer of detention;

iv. The Secretary of State should act with the orable diligence and
expedition to effect removal.

47. Principles (ii) and (iii) are conceptually distt. Principle (ii) is that

the Secretary of State may not lawfully detain espe ‘pending removal’
for longer than a reasonable period. Once a reasopariod has expired,
the detained person must be released. But therebmagircumstances
where, although a reasonable period has not yeteskpt becomes clear
that the Secretary of State will not be able toodefhe detained person
within a reasonable period. In that event, prireili) applies. Thus,

once it becomes apparent that the Secretary oé 3t#it not be able to

effect the deportation within a reasonable pertbd, detention becomes
unlawful even if the reasonable period has noeyeired.

48. It is not possible or desirable to produce dmaastive list of all the
circumstances that are or may be relevant to tlestoqun of how long it is
reasonable for the Secretary of State to detaineesop pending
deportation pursuant to paragraph 2(3) of sched@ule the Immigration
Act 1971. But in my view they include at least: teegth of the period of
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detention; the nature of the obstacles which stanthe path of the

Secretary of State preventing a deportation; tHigedlice, speed and
effectiveness of the steps taken by the Secrefa®yabe to surmount such
obstacles; the conditions in which the detainedgeis being kept; the
effect of detention on him and his family; the rigsiat if he is released
from detention he will abscond; and the danger, tiiatleased, he will

commit criminal offences."

In the more recent case of R(A, MA, B, ME) vcte¢ary of State for the Home
Departmen{2008] EWHC 142 Admin, Mitting J dealt with thesige of the tests which
were to be applied in the circumstances as toaWwéulness of continued detention. In
paragraph 16 he said:

"In those circumstances, for continued detentionb® lawful two
guestions have to be capable of being answerest, By when does the
Secretary of State expect to be able to deport @i&lly, what is the
basis for that expectation? Mr Patel, on instrudjois understandably
unable to answer either of those questions, otmem by the generality
that the Secretary of State expects to be ableefrt him within a
reasonable time. Mr Patel realises that that beggaestion. In my view,
against the history that | have recited, there impk/ no basis for
concluding that A can be expected to be deportédimwthe near future,
nor can anybody, let alone the Secretary of State an answer to the
first of those questions. An impasse has been eshthA's case. It has
been reached after the lapse of many months ohtiete His detention
has now become unlawful."

There are two other factors which are matésiatonsideration, although not identified
expressly by Dyson LJ in the extract from his juégimwhich | have set out above.
The first is the risk of absconding.

In the case of R(A) v Secretary of State far itome Departmerff007] EWCA Civ
804, at paragraph 54 the following is set out mjtirdgment of Toulson LJ:

"l accept the submission on behalf of the Home &acy that where there
is a risk of absconding and a refusal to accepintaly repatriation, those
are bound to be very important factors, and likefen to be decisive
factors, in determining the reasonableness of asopé detention,
provided that deportation is the genuine purposéhefdetention. The
risk of absconding is important because it threatendefeat the purpose
for which the deportation order was made. The sa@fiof voluntary
repatriation is important not only as evidencehd# tisk of absconding,
but also because there is a big difference betwa@ministrative
detention in circumstances where there is no imatedbrospect of the
detainee being able to return to his country ogiariand detention in
circumstances where he could return there at ohtehe latter case the
loss of liberty involved in the individual's contied detention is a product
of his own making."
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The second factor of importance is the factbrc@operation on the part of the
detainee. In the case of Chen v the Secretaryabé $or the Home Departmef002]
EWHC 2797, it was made clear that a refusal orptreof a person who is subject to a
deportation order to provide necessary informatioto co-operate with machinery of
deportation is a highly significant factor.

| turn now to deal with submissions.

The claimant's submissions

The claimant submits that the period of detentias to be looked at in the round,
namely from the commencement date of 31 Deceml@g.2hitially, the claimant was
detained under Schedule 2 of the Immigration Actll9nder section 16(2); then he
was detained in custody; lastly he has been detasiece 1 December 2007 under
Schedule 3 whilst awaiting a deportation order.

The total period of detention is relevant, st submitted, as part of the overall
circumstances of the case, namely a period of sdw2?2 months, or if it is right to
deduct the period in custody served, then the gpjate period of detention is one of
some 17 months. The claimant submits that theatlvperiod of detention is not
excused by a lack of co-operation. The claimacepts that he has presented as a
Ghanaian previously, but he has given an explamdtioso doing.

As to absconding, it is submitted that whils¢ tlaimant's record is not perfect, his
record is not the worst. It is not combined wittkely criminality on the part of the
claimant. As to the second question to be posedroumstances which affect the
claimant, namely whether there is a reasonablepprdf the claimant being removed
within a reasonable future period of time, the rolant submits that there is no
reasonable prospect, that there have been repaidsapts to obtain travel documents
which have failed, and that there is no indicatadhwhen removal is likely to be
capable of being effected. To all intents and psegs, the submission is that an
impasse has been reached in the claimant's casenadnths in detention and despite
the claimant having co-operated with the authaitie

The defendant's submissions

The defendant submits that the appropriate tiovedetention which falls to be
considered here is from 1 December 2007 -- in ottands, a period of ten months.
Prior to that, the claimant was not detained pendiis removal under a deportation
order. The defendant submits that, in lookinglathe circumstances, the period of
detention is not unreasonable. The defendant ctd that the period of detention
from 31 December 2006 was relevant to all of theurnstances of the case. In
particular, the defendant submits, firstly, theirolant has been inconsistent in his
account over the years as to where he came fronmnamspect of his background. In
the period from 1998 until 2004 the claimant swibv& he came from Ghana and then
changed his story. Thereafter, the defendant &&dbpt he has been consistent, but
submits that it is right to take into account therlier period. As a result, the
submission made by the defendant is that it istigltake into account the history of
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non-co-operation and inconsistency as set out @ dbcument produced by the
defendant's counsel to the hearing and, as a rdheltdefendant believes that the
claimant has more to reveal to the defendant.

Secondly, the submission was made that thendafe has been proactive in its efforts
as set out in the witness statement of Holly Tdasdalhe results of the recent

enquiries were expected, | was told in responsa tuestion that | raised, within a

period of eight to ten weeks from the making of tbguest. What understandably was
not known was what the results of those enquirieseviikely to be, and therefore the

ultimate position on the part of the defendant.

Thirdly, it was submitted that because of thetdal complexity of the case, the
defendant was entitled to take longer in its enegsirhere than in a more
straightforward case.

Fourthly, dealing with the prospect of abscagdithe defendant submits that the
prospect of absconding here was highly relevathaslaimant had entered on a false
passport. It was accepted that absconding waa tmamp card.

On the second issue, the only reason for thendant not being able to remove the
claimant was the lack of emergency travel documem#sthin a few months it was
submitted that the defendant expects to be ablieport the claimant, and that that is a
reasonable expectation based upon the enquirigsatbaongoing. The defendant
accepted the wording of the quality assurance tefaied 30 September 2008, which |
have set out above, and in particular, in relatmthat part of it where it says:

"Despite this, we are no nearer to removing thgestitand, although we
are still pursuing avenues, we cannot gauge thestiales or prospects of
success."

That was capable of referring to the overall position detention, although the
defendant submitted that, in fact, that was dealuity the position looking forward
and that the defendant had in fact taken all reztslersteps.

The decision

In my judgment, the period of detention to b&en into account in assessing the
duration of the period of time within which the iat@nt has been in detention runs
from 31 December 2006. Whilst the initial peridddetention was under Schedule 2,
and it was therefore not a period when the claimaat detained awaiting deportation,
it was clearly part, and is clearly part, of theemll circumstances of the case as the
defendant accepts. It is right, however, to distdtom that overall period the length
of four months' imprisonment, when the claimant wasving his prison sentence for
the criminal offence to which he pleaded guiltyt fdllows the overall period for
detention for consideration here is a period ofrighths.

It is right, as the defendant submits, thatdla@mant has been inconsistent with his
account over the years, including during the appeatess in 2004 and 2006. In my
judgment, it is right to take that behaviour intocaunt. Again, that is part of the
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overall circumstances of the case and it does rpisstions about the credibility on the
part of the claimant. So, too, it is relevantdke into account the fact that the claimant
entered the country on a fraudulently obtained pa$sand took no steps to regularise
the situation until he was discovered in 2004.mi judgment, that conduct also does
raise a question about the prospect of abscondirigeopart of the claimant.

As set out in the factual part of this judgmethis case is factually unusual and
complex. That is clearly something which, in mggment, operates in the Secretary
of State's favour as allowing a longer period ofetiwithin which to make enquiries.
Taking those factors together, with those refetcedy Dyson LJ in the case of | v the
Secretary of State for the Home Departméme defendant is entitled to have a longer
period of time to make enquiries.

All cases looking at the issue of whether there been a reasonable period of detention
are fact sensitive to their individual circumstaniceln itself a period of 18 months'
detention may not be unreasonable, but the questowhether it is so in the
circumstances of this particular case.

Having considered the individual circumstanbese, in my judgment there are two
compelling factors that assist the judicial degismaking process with which | am

engaged. The first is the contents of Miss Tea&slalitness statement, and in
particular paragraph 60 which | have set out abolkat was entirely silent as to the
time period within which the defendant expectetbécable to deport the claimant. She
said:

"We are satisfied that he can be deported withreasonable period of
time."

It was only upon questioning of the defendardgnsel that an attempt was made to
define a reasonable period of time, but then it waispossible to do so with clarity
because of the understandable uncertainty as tandha@e of replies that may be
received.

Secondly, a quality assurance assessment afetleation review dated 25 September
2008 where the quality assurance officer says diyndi

"We are no nearer to removing the subject andpagth we are pursuing
avenues, we cannot gauge the timescales or prespiesuiccess."

In my judgment, it appears that the defenda# indeed reached something of an
impasse in dealing with the claimant's circumstano&lthough further enquiries are in
hand, their outcome is uncertain. The period @émtgon could therefore drift for an
uncertain period of further time. | find that tbarrying out of the current enquiries
does not assist the defendant in establishing sonadle period of detention here so
that, in all the circumstances of this particulase, in my judgment the period of time
for which the claimant has been detained is unresse.

Issue 2
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Is there a reasonable prospect of the clairbaimy released and, if so, what is that
prospect reasonably based upon? As set out, luatted the question, no timeframe
was set out in the Secretary of State's evideWwthin a few months the defendant
argues that she will expect to be able to dep@tcdhaimant. The problem with that
submission, in my judgment, is that it does noehsily (or at all) with the assessment
by the Higher Executive Officer in the quality asmsce section of the monthly
detention report. The view which | have set ous weclear and candid assessment of
the current position as at 30 September.

In my judgment, therefore, the defendant hasrarertain expectation as opposed to a
reasonable expectation of being able to deportldimant in the current circumstances
as a result of the present enquiries that are heidgrtaken. In my judgment, that fails
to meet the test set out by Mitting J in the cds&,avhich | have set out above.

It follows that the claim for judicial reviewsceeds on ground 2 also.

During the hearing there was some discussi@mutathe conditions that would be

appropriate should it be the case that the relef$iee claimant was ordered. It was
clear and accepted that those conditions had tstrim#, but in relation to the precise

nature of those conditions, it may well be appraterito hear further submissions on
that issue now, together with the form of ordeis #re requested given the nature of
the judgment that | have given.

Mr Scannell, is there anything further you wislsay?

MR SCANNELL: My Lady, | am grateful. Beforedeal with the matters that flow,
could I just mention two points of factual detail?

THE DEPUTY JUDGE: Yes, certainly.

MR SCANNELL: My Lady, the first relates to thiene when you were reciting the
facts and you mentioned a date. 6 November 200&ljdve the date should have been,
and you corrected yourself and said the date shp@@6. In fact, the date that you
were looking at had to do with, as | recall, theviee of notice of intention to deport
and matters that followed thereafter, and it shaad®007 as you first said.

THE DEPUTY JUDGE: Yes, thank you.

MR SCANNELL: The only other date, my Lady, ttharaw to your attention is in the

context of the decision at the end of your judgnagreeing with the submission that |
made that the whole period is relevant. The dategave was 1 December 2006. In
fact, it is the period from 31 December 2006.

THE DEPUTY JUDGE: Thank you very much, Mr Soalh | am most grateful for
that.

MR SCANNELL: My Lady, so far as the ordersttilaw are concerned, | would seek,

in the terms in which the orders of remedies wetest in the claim form, first of all a
declaration that the defendant's decision to mairdatention is unlawful. There is a
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claim for damages and | do make that claim, bugesagthat those be determined in
due course.

THE DEPUTY JUDGE: Certainly. | am not in asfimn to deal with that.

MR SCANNELL: Of course, my Lady. | would seak order that the claimant be
released, and | am more than content with the téhatswere under discussion that
flowed from the judgment, | think, of Mitting J Bashiroriginally. | think he set those

out.

THE DEPUTY JUDGE: Yes, they are summarisedhm case of A and otherst
paragraph 39, which was the paragraph that we sigcuat the hearing.

MR SCANNELL: That is right and | am contentlwthat. My learned friend seemed
to have an issue with curfew.

THE DEPUTY JUDGE: | will come back to that.

MR SCANNELL: But | am content with those dé&taiMy Lady, the only other matter
is costs, and you will have seen that the claimfeeeks costs on an indemnity basis.

THE DEPUTY JUDGE: Yes, | did see that.

MR SCANNELL: Can | say the reason we put ttent for costs on an indemnity
basis is the background to the case and the commfuthe defendant in having
persistently declined to answer the questions daisethe claimant's solicitors from
July 2007 -- there was 9 July 2007, 1 August, 2868d then 31 March 2008, and
indeed on at least those four occasions, what waghs to be raised was an indication
from the Secretary of State as to what the prgmisgtion was, and it was consistent
with the approach that my Lady has finally taked assolved in the claimant's favour
-- of course, against the backdrop of the two @exfeevidence referred to by my Lady
in her judgment. We are looking at a later peridgut the fact of the matter is that
those instructing me, the claimant's solicitor, en@ushed, quite rightly, for effectively
a timetable to be given by the Secretary of Statethe Secretary of State has failed at
any time to answer the question being raised, added on my Lady's findings, failed
even to answer the question appropriately at tlzeiing itself. That is the context in
which, and the reasons for which, we seek costaroimdemnity basis, based on that
conduct that | have identified. My Lady, that Islasay about costs on an indemnity
basis, otherwise we of course apply for our codisless there is anything further 1
should deal with --

THE DEPUTY JUDGE: No, | do not think so.

MR SCANNELL: | am sorry, my instructing sober reminds me that addresses for
the claimant's release have been agreed, anddwothem.

THE DEPUTY JUDGE: Right, good. That presumablin the period since we were
last at court.
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MR SCANNELL: Yes. Thank you, my Lady.
THE DEPUTY JUDGE: Yes, Miss Patry-Hoskins?

MS PATRY-HOSKINS: My Lady, just going througfe relief sought by my learned
friend -- first of all, a declaration. The Secrgtaf State has no problem with the
declaration itself. That follows on from your Ladyp's judgment. Damages, of
course that is not a matter for you at this sthgejever there is going have to be some
-- well, before damages can be assessed, theite bassome assessment of the period
for which detention was unlawful because of coy®e cannot assess damages unless
you take a view as to which period. Obviously dete was initially lawful. This is
not a case where you have said that the entiregaras unlawful, and we do not have
a time marking for when the period did become ufldwSo that might be something
which we might need to discuss between us.

THE DEPUTY JUDGE: | will come back to Mr Scatiron that.

MS PATRY-HOSKINS: It may be we need to comekb#o that in a moment.
Obviously paragraphs 3 and 4 are not relevant. ,Nlogvissue of costs, of course | do
not resist the principle of costs on the ordinaagib, | cannot. However, | am slightly
confused as to the basis on which indemnity cagislaimed. | think it is being said
that essentially because the Secretary of Stdeglfto answer some letters in which a
timeframe was requested, she should be requirpdyt@osts on an indemnity basis. |
cannot see reference -- well, certainly no refezewas made to the Civil Procedure
Rules in the submissions of my learned friend. thhe moment, not having had any
warning of the basis for this application, | caneeé how the rules would apply. The
bottom line is that, as | understand it, indemniysts are appropriate when the
Secretary of State has behaved or any party has/edlunreasonably in the course of a
hearing, but in the limited time | had availabletie | was just looking up the rules.

THE DEPUTY JUDGE: Do you want to refer me toere you are looking exactly?

MS PATRY-HOSKINS: If you give me one momemill make sure | am looking at
the right section before | take you there. Indart 47, and as | understand it the rule
is 47.14 and the commentary on the indemnity ppieds at 47.14.4. | am in the 2008
White Book.

THE DEPUTY JUDGE: Sorry, itis in the commegfa

MS PATRY-HOSKINS: Yes, the most helpful paate in the commentary. If you
have a 2008 White Book, it is 1242, but that dkites to detailed assessment of costs.
My Lady, | think the bottom line here is that thec&tary of State accepts, of course,
that some letters were not responded to. Howekierpottom line is this: it is clear
from the Secretary of State's position, both attitine and at the hearing of this claim,
that the Secretary of State would have maintairetdndion on the basis that she was
carrying out the steps which were set out in somtidin Miss Teasdale's witness
statement. Now, this is not a case where the geyref State has been criticised for
failing to carry out proactive steps in any wayesYthere may have been a failure to
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respond to some correspondence, | accept thathaiuis not, in my submission, a basis
for awarding costs on the indemnity basis. HadSb&eretary of State failed to respond
to this claim or had somehow behaved unreasonalihei course of litigation, then that
might be different, but in this case the Secretdr$tate has at every stage throughout
the detention attempted to take steps to removeport the claimant, has attempted to
ensure that he is informed of why, by carrying detiention reviews on a regular basis,
and the failure to respond to a few letters, in sapmission, is not a proper basis for
awarding indemnity costs. If you are minded to enakich an order, then | would be
grateful for a moment to have a look at the ruled make sure | have said everything
that there is to say.

THE DEPUTY JUDGE: Certainly. What about tleeditions point?
MS PATRY-HOSKINS: The conditions, yes.

THE DEPUTY JUDGE: You remember there was soordusion last time about the
curfew.

MS PATRY-HOSKINS: | specifically asked the gtien as to why curfew was on the
basis that we had requested. Essentially, thewwfas requested at a specific time in
the morning and at a specific time in the evenywy will remember that, between 6
and 8 in the morning and 8 and 10 in the eveniggsentially, the response that has
come back is that those hours are imposed -- thfeweus imposed in order to make
sure that the claimant is at the address given detwthose times so that the tagging
equipment can confirm that he has not abscondetl tfe reason why the times are
split between morning and evening is to ensure ttatSecretary of State is aware of
an absconder at the earliest possible opportuniitytheory you would be aware of
someone having absconding within ten hours of teadh. If you had it only once, in
the morning, say, someone could abscond immediafedy the curfew had ended and
then no one would be able to tell that he had aimsew until the following morning,
but by having a period in the morning and a penothe evening, that ensures that an
absconder can be identified at the earliest passiole. There is no magic in the actual
times.

THE DEPUTY JUDGE: Right, so just in terms bétcurfew, | had been minded to
impose a more general order: in other words, adi2-burfew. How do you want that
part of the conditions to be phrased? Do you warthink about that, maybe take
instructions on that?

MS PATRY-HOSKINS: | will take instructions jus make sure | get that absolutely
right.

THE DEPUTY JUDGE: Certainly. (Pause)

MS PATRY-HOSKINS: My Lady, | am being told thithe easiest way of dealing with
this is for your Ladyship to impose the 12-hourfew as set out in A That is
obviously a matter for you.
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THE DEPUTY JUDGE: Yes, it is common groundd avir Scannell is not arguing
against this, that the claimant should be releasgd anything other than strict
conditions. If you tell me that the particular heuthat you are seeking are
appropriately strict and that is the optimum positiso far as the defendant is
concerned, | do not have any difficulty imposingtths a condition, but | would like to
know how you want it phrased. That is what we wstreiggling with on the last

occasion. | do not think we have achieved anytgreaarity this morning. If you

could agree with your clients what the appropriatading is, then | am happy to
consider that as one of the conditions.

MS PATRY-HOSKINS: Okay. My Lady, | will needfew moments.
THE DEPUTY JUDGE: Yes, | understand that.

MS PATRY-HOSKINS: | do not think there is aniytg else | need to address you on.
Perhaps you would like to hear from Mr Scannelllerhiget instructions.

THE DEPUTY JUDGE: All right, you do that.

MR SCANNELL: My Lady, so far as curfew timee aoncerned, you will hear no
objection from me.

THE DEPUTY JUDGE: | gathered that last tin@bviously it is sensible to word the
appropriate condition in the way that the Secretdr$tate for the Home Department
would prefer, but | just need to know what the wogds.

MR SCANNELL: Of course, my Lady. So far as thbservations on indemnity costs
are concerned, my Lady, you have heard what | $ayd not think there would be any
surprise that that would be sought because it wésa claim form.

THE DEPUTY JUDGE: ltis.

MR SCANNELL: My Lady's discretion on costswade. It is contained in rule 44,
and it is a matter for you whether you regard thiedcict as being sufficient to warrant
what | have asked for. | do not say any more abimait

So far as damages are concerned, my learregdi fig right, it does not flow from your
judgment inexorably as to precisely when the pefas reached. | answered the
guestion you asked of me, | believe last week,digrring to March, April of this year
as being the period from which detention had becomeasonable. | did that because,
looking just back very briefly at the chronologyy 81 March 2008 the claimant's
solicitor had written again raising the questiom®wt the continued lawfulness of
detention and the absence of any reasonable ptespécremoval. | think my
submission was that, in effect, from that datetitme was up and we have certainly had
impasse since then. Beyond that, my Lady, | dammak | can say more.

THE DEPUTY JUDGE: Thank you very much, Mr Soelh
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MS PATRY-HOSKINS: With the greatest of respéicanything can be gleaned from
your Ladyship's judgment on this it is that, astled date of the detention review in
which it was said for the first time we are no mear | cannot remember the exact
wording --

THE DEPUTY JUDGE: Itis the quality assuranggort of 30 September of this year.

MS PATRY-HOSKINS: If anything can be gleanddis from that date that it has
become unreasonable to detain the claimant. Butgn see the difficulty that there is
in assessing damages if we do not have a timeline.

THE DEPUTY JUDGE: | can. | will happily deaith that in the next part dealing
with the orders. Now, what about the wording a$ tondition?

MS PATRY-HOSKINS: My Lady, | have not broughtcopy of Awith me and it
might be helpful if | can borrow a copy of A

THE DEPUTY JUDGE: | have the bundle of auities here.

MS PATRY-HOSKINS: | am just trying to rememlilee wording in Athat was used
in respect of the curfew.

THE DEPUTY JUDGE: Right, what Mitting J sagl as follows. 1 will read the
relevant part out:

"The order which | propose to make, subject to selinis that which |
made in_Bashir v Secretary of St§#07] EWHC Admin 3017, namely
that each of the three claimants | have identiBaduld be admitted to
bail on conditions which include a 12-hour curfetagging, daily
reporting to an immigration office or at a polidat®n and residence at
an address to be identified or agreed by the Sagref State.”

That is the relevant part of that paragraph.

MS PATRY-HOSKINS: In that case, the order {ddoe that the claimant be released
from detention as of today -- given that the adsEseshave now been agreed -- as of
today's date, subject to conditions that, and (i¢rcurfew be dealt with first; that the
claimant -- it seems strange to deal with residesg because residing is the most
important thing and all the other orders follownfrahat. So that he reside at an
address agreed with the Secretary of State. |ramefgl for any suggestions from Mr
Scannell.

MR SCANNELL: The address would be 141 FiglelfRoad, London SE28 8HP, and
as | have indicated, my Lady, that is an addreas i suitable. That is an agreed
address.

MS PATRY-HOSKINS: So condition (1) would beat he reside at 141 Fieldfare
Road, London SE28 8HP.
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THE DEPUTY JUDGE: Yes.

MS PATRY-HOSKINS: And then it must follow theurfew must follow from that, so
that the second condition is that the claimanthave never had to draft one of these
before so | am thinking on my feet -- that the ant remain at the agreed address
between the hours of 6 to 8am and 6 to 10pm.

MR SCANNELL: | am content with those time$-to 8am and 6 to 10pm.
MS PATRY-HOSKINS: We are not asking for ti&Hour curfew --

THE DEPUTY JUDGE: So that deals with the tipegiod then.

MS PATRY-HOSKINS: -- that the claimant agtede subject to tagging.
THE DEPUTY JUDGE: And then daily reporting.

MS PATRY-HOSKINS: Our view is that the curf@and the tagging are sufficiently
strict to allow weekly reporting as opposed to yladporting.

MR SCANNELL: We are grateful for that, my lyad

MS PATRY-HOSKINS: So we say condition (4)that the claimant report weekly --
| am hearing some whispers --

MR SCANNELL: We were going to ask if we couéport to the local police station,
just because it would be easier to get to.

MS PATRY-HOSKINS: My instructions are to a#fkat he report to the local
enforcement office weekly.

MR SCANNELL: I justthink that he is going h@ave no money and travelling is going
to be more difficult.

THE DEPUTY JUDGE: Well, I will put that it nébe to either.

MS PATRY-HOSKINS: | think | am going to hatetake formal instructions on that
just in case there is anything --

THE DEPUTY JUDGE: All right. 1 do not ward be ambiguous.

MS PATRY-HOSKINS: | would not want to commd that without taking formal
instructions.

MR SCANNELL: My Lady, the only other addit@norder | would seek is that |
suggest that the order should reflect that he leased forthwith.

MS PATRY-HOSKINS: My Lady, of course, we wdb it as soon as reasonably
possible, but there will be formalities to be gaheugh. A phone call will have to be
made and arrangements will have to be put in @aogell, but it is going to be today.
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THE DEPUTY JUDGE: Yes.
MR SCANNELL: My Lady, by not later than 4poday?
MS PATRY-HOSKINS: | would not be willing tceept that.

THE DEPUTY JUDGE: | do not think | need toahdrom anybody any further in
relation to that. Thank you very much.

Right, I will just deal with the consequentmtiers now and the issue of costs and |
will wait to hear from you, Miss Patry-Hoskins, nelation to the location of reporting.

It follows from my judgment that there are sequential orders to be made: the first is
that there is a declaration that the defendantaleted unlawfully in failing to release
the claimant; second, that there is an order thatctaimant be released. So far as
damages are concerned, | will come back to thpishone moment. So far as the issue
of costs are concerned, a claim is made for castsetpaid on an indemnity basis,
which is objected to on behalf of the Secretartaite. It seems to me, in the exercise
of my discretion, that this is not a case for cdstbe awarded on an indemnity basis.
Whilst it is the case that there have been occaswimen correspondence has been
directed to the Secretary of State which the defehdas not responded to, the
defendant overall has responded to enquiries miker@and indeed has conducted this
litigation in a reasonable way.

| deal with the issue of damages now. Itléarcfrom my judgment that the issue of
damages cannot be dealt with today and would rabe put off to another occasion. |
had hoped that from my judgment it was clear tha two highly material
considerations which influenced my judgment ash® duration of detention being
unreasonable, and whether there was any reasopaidpect of the claimant being
released, were the two relatively recent piecesewflence, namely the quality
assurance report of 30 September of this year Bodlze withess statement from Miss
Teasdale dated 1 October of this year. It folldmesn setting out, as | have done, that
those are the two highly material considerationglvhhave taken into account that, in
my judgment, the period of detention became unreside at the end of September of
this year. The assessment of damages, if it isgioappropriate to pursue, as | say
will be dealt with on another occasion.

It is clear that, so far as the claimant incewned, any release has to be subject to
stringent conditions. So far as those conditiaoescancerned, they are, firstly, that the
claimant is to reside at the address which is aptestween the claimant and the
defendant as being 141 Fieldfare Road, London SEE#8. Secondly, the claimant is
to remain at the agreed address between the hb6rsod8 in the morning and 6 to 10
in the evening. Thirdly, the claimant is to be jsgbto tagging. Fourthly, the claimant
is to be subject to a weekly reporting restrictioh.await further information as to
where it is said that the weekly reporting shoakktplace. 1 think, subject to that, that
deals with everything, does it not?

MR SCANNELL: My Lady, it does. | am most tgful.
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MS PATRY-HOSKINS: Sorry, a phone call is lgemade outside.
THE DEPUTY JUDGE: | appreciate that.

MR SCANNELL: My Lady, | am told by my instriieg solicitor that | will need a
detailed assessment of the costs in any event.

THE DEPUTY JUDGE: | will order that thereasdetailed assessment of your costs,
Mr Scannell.

MS PATRY-HOSKINS: My instructions are thaetBecretary of State would require
reporting to be at a local enforcement centre. fHoethat the Secretary of State has
agreed to weekly reporting restriction as opposedaily ones means that it would be
less onerous on the claimant to have to reportitca enforcement office. Essentially

the Secretary of State is trying to move reporimgy from police stations and to local

enforcement centres and that is why we cannot agree

MR SCANNELL: | am not going to say anythingna about that.

THE DEPUTY JUDGE: | did not think you woulds the local enforcement centre
sufficiently precise? Is everybody happy with wddre local enforcement centre is?

MS PATRY-HOSKINS: There are two in Londonygrdo on that basis, yes. We will
identify which one and we will of course let thaichant know.

THE DEPUTY JUDGE: My order in terms of thattlhat the claimant is to be subject
to weekly reporting at the local enforcement ceritre precise address of which can be
agreed between the parties. Thank you both veghmu
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