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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Moetgo, arrived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and his
review rights by fax.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
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CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢heace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Nationality and Statelessness

The nationality of an applicant can often be readdtermined by reference to the applicant’s
own assertion as to his or her nationality, anthieir passport. Under the Hague Convention
(Article 2), it is for each state to determine unidi& own law who are its nationals. In order

to establish whether an applicant is a national pérticular country, it may be necessary in
some circumstances to consider the operation ahtir@cipal law of that country. (The King
v Burgess; ex parte Henry (1936) 55 CLR 606 at &8gs v Clearly No.2 (1992) 176 CLR
77 at 105-106) The Full Federal Court in Koe v MIM#Alicated that in cases where the
operation of the country’s nationality law is uradleambiguous or very complex it may be
appropriate for the Tribunal to obtain expert ewick2on the operation of the nationality law
in question (1997) 74 FCR 508 at 515.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileFR2D08/112013 relating to the applicant.
The Tribunal also has had regard to the materfatned to in the delegate's decision, and
other material available to it from a range of sewst

The applicant was represented in this matter bydgstered migration agent.

Primary application

According to his protection visa application, timpkcant is a male born in the then Federal
Republic of Yugoslavia, later Serbia and Montenegral now Montenegro.

The applicant gives his ethnicity as Montenegrirg his current citizenship as
‘Serbia/Montenegro’.

The applicant attended school in Montenegro, asd ial Serbia. He completed a trade
course in high school. He has lived in various pfilaces in Montenegro and Serbia, for
shorter periods He did compulsory military seniitéhe Yugoslav Army.

The applicant states that he worked in variousgdag Montenegro and in Serbia.

The applicant is unmarried. He states that hismiarare deceased. He has siblings and a
child in Europe.

The applicant entered Australia on a Federal Repoblyugoslavia passport. He obtained a
temporary Australian visa in Country A. This visastsince been cancelled. He arrived in
Australia after he visited Country A Attached te #pplication form is a partial photocopy of
the passport, which includes a visa issued in Aliatfor Country B, valid for multiple
entries.

The applicant indicates that he had 2 previous ¥layopassports. He had used these to
travel to a European country; and later varioustaes around the world. He visited
countries en route to Australia, also made a retigihfrom Australia to Country C in order
to comply with his Australian visa requirement.
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The applicant sets out his refugee claims and vaakg information in a statement attached
to the application.

The applicant states that he is a citizen of bettid@ and Montenegro.
He gives his ethnicity as Montenegrin, and stdtastie has lived in both Serbia and Montenegro.

The applicant is the one of multiple children is family. His parents are deceased. His siblings
live in Europe. The applicant’s parents separatatié 1970’s. His mother re-married on two
further occasions. The applicant states that liiefavas an alcoholic. His siblings were born to
different fathers, and he is not close to themlil with his mother until the early 1980’s. He
has mainly lived in Serbia since that time.

The applicant qualified as tradesman, and did cdsopy military service. He experienced
conflict between different ethnic groups in the yrm

The applicant served in Croatia, and felt inseeun@ unsafe there. The applicant states that, as a
Montenegrin, it would be impossible for him to wehte’ to Croatia, Bosnia or Macedonia
because he would face race-based persecution iofahgse places.

While during his military service, an Albanian seidmade a comment to the applicant implying
that ‘the Albanians will destroy or occupy our hanaad we will be driven out of our own
country’ The applicant felt that this person hasbited his family, and he attacked the Albanian.
A Serbian soldier turned on the applicant, asking\why, as a Montenegrin, he did not return to
that country. The 3 fought, and the applicant wasghed for assaulting the Albanian. He states
that he was punished for attacking the Albanianabse they were ‘especially protected’ in
Yugoslavia.

The applicant claims that Albanian extremists céirakyone in Serbia and Montenegro. The
applicant is vulnerable because in Serbia he ismlmer of the Montenegrin community in
Serbia, and because in Montenegro, Albanians {cpkatly organised gangs — control the
country.

The applicant claims that he found it difficultfiod work after school, and had many jobs. The
economy was poor, and corruption and nepotism ishterd who got jobs.

The applicant was in a de facto relationship farav year. He has a child from the relationship,
but is not close to the child.

The applicant worked with an overseas companytedasman, but had to return home to obtain
fresh travel documents after Yugoslavia changenatse.

The applicant’s sets out his ‘experiences of persae’ which are, in summary form:

The applicant’s surname indicates that he is OdRpdlthough he is not in fact religious. ‘If |

was Orthodox, | am at risk of being killed by angamho is not orthodox’. The applicant points

to Albanians having destroyed over 30 Orthodox ches and monasteries over the past 10 years,
and publicly desecrated Orthodox cemeteries inradkgy

The applicant claims that the government knows aith@se incidents, but does not acknowledge
it. This is due to the power of the Albanians, émelgovernment’s wish for EU accession.

The applicant claims to have been assaulted mamstdue to his imputed religion (Orthodox)
and his ethnic background. He gives some exaniplgstates that there were many other
incidents.
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- In the late 1980’s, the applicant was one of a remolb people harmed by faulty
goods from a local business. The owner was an Adbaand no Albanians were
harmed The police never charged the owner, bed¢subad a relative working with
the police.

- The applicant participated in an anti-Milosevic agrstration. Some 30 Albanians,
unmasked, attacked the demonstrators, shouting i§tmot Serbia’, “You will all
die’ and similar slogans. Two Serbian demonstrad@d on the spot, and the
applicant suffered knife wounds. The police ignaitesviolence.

- A group of Serbians — the applicant suspects thegfiootball hooligans — attacked
the applicant after he finished work. He sufferediging from baseball bats and
rocks, forcing him to take a number of weeks offkvdlis attackers returned to his
place of work asking after him. The manager disgdsthe applicant, as his
attackers threatened to bomb the place of wotkeifapplicant continued working
there. The applicant’s photograph appeared in ¢glnespapers, and as a result of the
publicity, he was unable to find work for a numbémonths. No employer wanted
to risk anti-Montenegrin violence for employing theplicant.

- The most recent attack occurred when a numberlzdan men surrounded the
applicant while he and some friends were takingalk wI hey taunted, threatened
and gestured to them, telling them that they axe inca minority. The Albanians
targeted the applicant and his friends becausevileey talking the Montenegrin
dialect of Serbian.

- The applicant and his friends did not report theédent to the police, because
Montenegro is a police state and Albanians fornmgortant constituency. The
police do not act against the Albanians. The applistates that ‘the country is now
owned by Albanians, they hold most of the caphtat¢. [...] The Albanians are
generally very wealthy and powerful.’

» The applicant states that there are many suchkatiaSerbia, but the police are controlled by a
few people and work only to their orders. The poltso break the law and kill, but these things
will never come to light.

» The applicant cites the serious assault of a fragrds at an event in Serbia. Although official
reports concluded that it was an accident, theiegmis friend believes that the police beat him
because they saw from his ID card that he was Mewggén. The police killed another
Montenegrin friend during anti-Milosevic demonsias.

» The applicant states that his relatives had bemedssociates of Tito, and were public figures. A
particular relative had dealings with a currenitpeal leader. Another relative was an active
officer in the armed forces Both appeared in newspand on television with Tito often, and
were well-known Tito supporters, throughout Yugutarhe applicant did not become an active
member of the armed forces, and was regarded datie sheep of the family.

= The applicant states that other Montenegrins hpgkes to him in a threatening manner, saying
that they know who his relatives were, and thafduisily has now lost power.

» The applicant states that he moved to Montenegligdpbut worked in both Serbia and
Montenegro. He moved back to Montenegro in resptmgeowing nationalism in Serbia during
this period, after Montenegrin independence.

The applicant gives details of his departure frarb#& and Montenegro, and his travel to
Australia.
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= The applicant started a relationship with an Aldistnavoman. The couple agreed that he would
obtain a temporary visa, to escape danger anda@lgsit his partner.

* He obtained a passport and applied for visa, bstrefused because he did not provide the
necessary documents.

= The applicant travelled to Country A, where he o@tvith his Australian partner and had a
holiday. His partner sponsored visa application lwdged in Country A and this was granted.
The applicant arrived in Australia and stayed hithpartner

» The relationship broke down. The applicant thewettad within Australia and worked as his
money had run out. The applicant left Australidizsvisa period had expired. He returned from
Country C a number of days later.

The applicant summarises that he fears returnimither Serbia or Montenegro, due to: (a)
Albanians who attack non-Albanians, and (b) otlespns who believe that the applicant is
Orthodox or religious. He states that the polick mat investigate and prosecute Albanians
or others who seek to harm him.

Department interview

The applicant attended a Department interview. pyaaf the audio recording is on file, and
the Tribunal has listened to this.

During the interview, the applicant gave the foliogvinformation relevant to his claims
against Montenegro.

= He came to Australia to join his then fiancée asd to flee persecution.
» He has Montenegrin citizenship. He has applieddot not yet obtained, Serbian citizenship.

= He fears persecution for political reasons — asragn who has lived in Serbia and who will be
considered a ‘traitor’ in Montenegro; as a persahout any political affiliation; and as a person
who is marked as a Communist because of his reltassociation with Tito. He also fears
persecution for religious reasons, because he dshaist who will be under pressure to adhere to
a religion. The applicant has faced discriminaisra businessman in Montenegro, forced to
accept lower prices because of his past residenBgiibia.

» The applicant stressed that the political situatiollontenegro and in Serbia is volatile, that rage
is growing and that everyone knows each othershiesgs. There is constant danger in both
countries.

» The applicant’s mother is in Europe, some relatawesin Serbia, and others are in Montenegro.
Delegate’s decision

The delegate was not satisfied that the applicadtehwell-founded fear of Convention-
related persecution in Montenegro. She did notgtdbat Montenegrins in general were at
risk of persecution for not holding a political on or religious belief, or that the
applicant’s profile or background established & cbance of such harm. She did not accept
that the applicant was at risk of persecution feghmic Albanians, given their status as a
minority under pressure, and found no independ@deace to support the applicant’s claim
that he would be targeted as a long-term reside®erbia.
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The delegate noted the applicant’s claims to haen lattacked in various incidents (in
Serbia and Montenegro), but did not accept thatsaieh incidents were Convention-related
and/or that the authorities in Montenegro wouldibable or unwilling to protect the
applicant. The delegate did not accept that anyl@mpent problems in Montenegro were
Convention-related.

Review application
The review application contains no new claims éormation.

The Tribunal received notification that the prevgauigration agent was no longer
representing the applicant in this matter. The dméd received advice that the applicant had
appointed his current representative and authoresggdient.

Attached to a submission were several facsimilesagss, in Serbian with English
translations, as follows:

» An e-mail message from the applicant to a friendolfow-up e-mail indicates that the applicant
did not receive a response.

- The applicant writes in the first e-mail seekingti@n confirmation, for the purpose
of his visa application, ‘about that night duriing tdemonstrations when we and the
Shiptars [the translator describes this as a desogterm, though the applicant later
clarified that it is not] were slaughtering eachestin [place]'.

- Five paragraphs follow. They begin ‘I want to comfithe story of [name] that | was
one of many people who took part in the public desti@tion on the streets of
[place] in [month of year].’ There is a descriptiohthe alleged incident, including
that the (purported) author and the applicant mayrescaped and that the police did
not react. The text concludes with the friend’s saaddress and passport number.
The body of the text appears to be for the friendut and paste into an e-mailed
response.

» E-mail correspondence between the applicant anthanfsiend. The applicant requests
information, ‘something about when those Shiptaessed us’, and the friend replied with an e-
mail starting ‘Dear Sir’ in which he describes #pplicant, himself and his girlfriend having been
attacked by Albanians. The language mirrors th#ténapplicant’s protection visa application. It
includes the friend’s address and telephone number.

= An e-mail from a third friend addressed to the &gpit's former migration adviser, advising that
he met the applicant while he was working in Serfiais person claims to have seen the
applicant experience discrimination as a Montemggvith people trying to force him to leave his
job. The witness claims to have seen football fze®t up the applicant because he was a
Montenegrin. He then lost his job, and had to |Iéa&ia because his prospects were so poor.

The Tribunal received a pre-hearing submission wcludes a summary of the applicant’s
claims, printouts (in Serbian only) from the apaits e-mail accounts and several
newspapers, and a colour photograph of the appheiéim cuts and bruising.

Tribunal hearing
The applicant attended a Tribunal hearing. An alited interpreter in Serbian/English was

present, but the applicant is fluent in and gavstmbhis evidence in English. The
applicant’s representative did not attend.
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The applicant confirmed that he has a Federal RepobYugoslavia passport, which
records his place of birth. He is a Montenegriizeit. The applicant said that he had applied
for Serbian citizenship, mainly because his esedrahild was born and lives there, and he
does not want to jeopardise any future contact.appication is still ongoing. The Tribunal
advised that the applicant therefore appearedue baly Montenegrin citizenship, and, if
this were correct, its task would be to assessdffiigiee claims against that county.

The applicant said that he feared persecution intBttegro — essentially, Montenegrins
would reject him for various political reasons,umdtand imputed, and Albanians would
target him as a Montenegrin (for reasons of rackadso religion).

(1) Montenegrins would reject him because of his pasitiency in Serbia and
application for that citizenship. He referred te hew claim that unknown men
attacked him.

(2) He was at risk of being drawn into political dispaitAlthough not a member of any
political party, the applicant has political oping— in favour of Kosovan
independence and Karadzic’s arrest — that coultltiedis being targeted for political
reasons.

(3) The applicant’s family connections — his relativassociation with Tito and his links
to a political leader — also put him at risk ofriggiargeted for reason of an imputed
political opinion. Throughout, the applicant ste$shat Montenegrin politics was
volatile, the country was small, and a person cthdefore be at risk of involvement
in violent political fights.

(4) Albanians living in Montenegro would attack him i@cial grounds, whenever the
opportunity arose.

(5) Albanians, Muslim or Catholic, would also attacknhon religious grounds, because
his family name is clearly linked with Orthodox ptiae, even though he is secular.
(The applicant said that his advisers had discaddgm from pursuing this claim, as
it was not strong. In response to the Tribunal’'ssfions, the applicant explained that
this concern related to the Albanians’ motives agfaim as a Montenegrin, and was
therefore closely related to the preceding grognds.

The applicant said that he was born in Montenegrbveent with his mother to Serbia after
her marriage broke down. He returned to Montenegroe years later. The applicant last
returned to Montenegro several months ago. He wasdiin a particular town, as a sole
trader. He travelled to Serbia every couple of vgestaying in a friend’s apartment, where
he did some work and picked up supplies. Resportditige Tribunal’s question about the
address on his passport, the applicant said thhateised an old address. It was not
uncommon for people to use such an official addimsisto avoid official registration for
taxation and similar reasons.

The applicant said that his child and his childsther live in Serbia. He last saw his child
several years ago, and he has no contact with tHerknows about their whereabouts and
welfare through mutual friends.

The Tribunal sought clarification about the applite employment and other details, as
presented in his first (unsuccessful) visa appbeatand his second application in Country A
The applicant said that he had written on his agtlication that he was unemployed,
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because he was not registered for work. On thenskeapplication, a friend provided false
documents that he was working in a particular sedtioe applicant said that he had provided
genuine credit and debit cards. He said that tih& bad issued these cards without checking
his residency or his credit.

Fears that Montenegrins will target him for poldaicreasons

Regarding grounds (1), (2) and (3) above, the apptirelied on the articles froxestj to
argue that there is tremendous tension and vtyatiliMontenegro, and it was easy for a
political dispute to flare up. He had a politicaimion in favour of Kosovan independence
and the arrest of Karadzic. His relatives weredohkvith Tito, and he explained that he was
related through marriage to a prominent politicide.was at particular risk as a person who
was returning to Montenegro from Serbia, givendimeent level of tension between the 2
countries. The applicant referred in particulathte violent protests between pro-Serbian
protestors and the Montenegrin police.

The applicant spoke of the alleged incident whémead witnessed the applicant after some
Montenegrins had come to learn that he had livesieirbia for several years. They asked
where he had worked, and they attacked him. THaumel asked the applicant why he had
not referred to this incident in his earlier stagets The applicant explained that he did not
have a witness statement to support this, andatidealise that his friend had also taken a
photograph, presumably with her telephone camdra.Tribunal expressed scepticism that
such lack of evidence would prevent a person ptegea relevant claim. The applicant also
indicated that his first adviser had taken downréfagee claims, but at a certain point had
told him that she had enough material and did eetirany more.

The applicant said that his friend had not givetaitieof this incident in her first e-mail to

him, but he now appreciated her courage in helping He said that she had come to the
scene after he had been bashed, while he was agihis blood still flowing. She ran to
the police, but they were not interested in helgtap the fight, or in doing any follow-up.
The applicant said that the police were indiffergairticularly when it came to the acts of
their own nationals.

The Tribunal put to the applicant that his politice@ws, including his criticism of Serbian
claims to Kosovo and his support for Karadzic’sats, seemed to be mainstream positions
shared by the current government. It had founchfarination to suggest that the
descendants of Tito associates, or family membfgpsooninent politicians, were being
targeted merely for such an association. Counfgrimation indicated that Serbia was the
largest source of foreign workers for Montenegmit svas difficult to imagine that the mere
fact of having lived in Serbia would lead to targgton political or other grounds.

The applicant stressed that Montenegro was a smafitry, and disagreed that it was a
‘remote’ possibility that a difference of politicapinion could flare up into something more
serious. On this and other issues, he emphasiaethiénMontenegrin authorities were eyeing
EU membership, and were therefore at pains to @mice real risks. The Tribunal noted that
the issue of future EU membership, alongside istdrem other human rights bodies and
governments such as the US, invited scrutiny otthentry’s human rights record. Indeed,
they had identified problem areas such as thenrexait of Roma. It was therefore surprising,
if Montenegrins were being persecuted for politieglsons or for reason of having returned
from Serbia, this was not covered. The applicaggested that the treatment of its own
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people was a particularly sensitive issue for theegnment, and good reason for it to conceal
the truth.

The Tribunal noted thatestiwas a Serbian-language newspaper in Australiajraghit
therefore present information that was criticaMafntenegro and its political situation
generally. The Tribunal observed that there hac Ineere widespread reporting of recent
political clashes, indicating clashes between pbfan opposition activists, angered by
Montenegro’s support for Kosovo’s independence,targolice. This had involved some
political activists, but there was no suggestiat the applicant was a person who was
involved in any such activities. The applicant expéd that the situation was volatile, and
there were many political clashes that were nabntepl.

The applicant also spoke to his claims to be d@héurpolitical risk because of his family
connections, through his relatives' links with Tand through his claimed relationship with
the politician. He explained that he was a kindeddtive, in ‘some weird way’, to the
politician, because they share common ancestrygr¢he applicant’s relative. This
politician’s policy positions put the applicantgarticular risk. The Tribunal said that it had
not found any suggestion that family links of th&s®l — with former Tito associates or
through distant links with politicians — put peoplerisk of persecution, as members of any
particular social group or for reason of any impupelitical opinion. The applicant explained
that there were many incidents that were not regort

Fears from Albanians

The Tribunal put to the applicant that, accordmgidependent reports, Albanians amounted
to a small percentage of the Montenegrin populasome 30,000 people or around 5 per
cent. The applicant said that this was completelyng. Their numbers were much larger. He
suggested that the Montenegrin authorities dicknotv the exact number. They colluded in
spreading under-inflated numbers. The applicauwt et the Albanians were seeking more
land. They already controlled Ulcinj, one localiéyd they had established 3 bases in
strategic positions around the capital Podgorica.

The Tribunal noted that this picture was at odd$ widependent reports. It was difficult to
imagine why Montenegrin citizens would conceal #mgats from such a minority, let alone
how they could actually conceal such information.

The Tribunal discussed in some detail the allegetla supported by the witness’s
statement. The applicant said that a number of e confronted him, while he was
walking. They could hear that he was Montenegemfihis accent and were, in his opinion,
also motivated by religion. It was a vulgar disptdytheir power and their ambitions.

The Tribunal said that it had concerns about thead-exchange between the applicant and
his friend, which could influence the weight andamieg that it attached to all such evidence.
It noted that the applicant’s e-mail to his friandluded not just a request for his help, but
also, in the following paragraph, the complete t&ha statement written about the applicant,
in the third person. There was no preceding e-nifik suggested that the applicant was
preparing text for the friend to cut and paste, muay raise questions as to the reliability of
any such e-mailed texts as independent evidentewaisat happened. The applicant said that
this impression arose because the friend, in iniaied reply to the applicant, had included
the applicant’s response and had inserted his extrirt the wrong place (thus giving the
impression that the applicant had written it in driginal message). With the Tribunal's
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agreement, the applicant logged on to his e-mabaat and tried to locate the relevant e-
mails to show that his original message did nduishe any such text. He found some e-mails,
but was unable to identify his first e-mail to end. The Tribunal agreed to receive any
further submissions on this point at a later stétgaerted the applicant to its ongoing
concerns about the authenticity of the e-mail teattsl whether, in any event, they showed
that the applicant had been subject to Conventtated target (in other words, harmed for
reasons that are now relevant to his refugee cjaims

The Tribunal observed that it sensed from the apptis oral and documentary evidence that
he was antagonistic towards Albanians. He rephedtl he is not a xenophobe or nationalist,
but had become genuinely afraid of the Albaniartabse of how they treat Montenegrins.
He referred to instances of murder and the burafrdhurches. He clarified that the term
‘Shiptar’, which he had used in the e-mails subeditio the Department and the Tribunal,
was not derogatory, as noted by the translatoraldéd later the interpreter) gave the Tribunal
background on the origin of this word. The applicsuiggested that the translator’s readiness
to interpret the word in this manner was, of itsgyimptomatic of the difficulties
Montenegrins face in their dealings with Albanians.

The applicant’s travel and past conduct

The Tribunal discussed with the applicant his cleorhave always wanted to ‘escape’
Yugoslavia. It noted that he may well have wishedrigrate, but the issue was whether his
conduct was consistent with his claimed fear o§peution in Montenegro. Regarding his
travel to another country in Europe, the applicaid that his relatives were living there at
that time. He was young at the time, and a reldtae arranged his papers for him to work
there. The locals had negative attitudes towardplpdrom the Balkans. The applicant did
not apply for refugee status, as he believed thease'no possibility’. He did not want to stay
there illegally, so he returned to Yugoslavia. Tmdunal asked whether the applicant had
made any formal enquiries in that country or arheo&U country, all of which were
signatories to the Refugees Convention. The apyl&aid that a relative had been able to
stay, as a dependant, but another relative hadhtaidhere was no scope for him. He had
heard from various sources that any applicationlevba refused, because of where he came
from. The applicant intimated that he accepteddbiace.

Regarding his overseas travel, the applicant $athte had an opportunity to buy a house in
one country, and stay there. However, he missedhild, and felt that migration would have
been an act of cowardice The Tribunal querieddlasisn, as the applicant had earlier said
that he did not have a relationship or contact Wighchild. The applicant described the
background to the child’s birth, essentially awoaat. His friends had always considered the
applicant as someone who would move overseas a pomt. However, the applicant had
developed emotions for his child, and wanted tg skase to him.

The applicant advised that he met and fell in lawth an Australian citizen, just after
moving back to Montenegro. The applicant said they discussed his wish to emigrate,
including his wish to leave Montenegro because®fdar of persecution, particularly from
the Albanians. He believed that their e-mails, WWhiere private in nature, might include
some references to this. Responding to the appkcquestion as to whether the Tribunal
needed these, the Tribunal explained that it wbelthis choice as to what material he
submitted to support his claims.
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The applicant said that he travelled to Serbizottect his passport. The Tribunal put to the
applicant that he appears to have remained in &artd in Montenegro from this time up to
his departure for Country A and Australia some rhetater There was no evidence that he
explored the possibility of staying in any otheuntry, for instance, an EU country, in the
meantime. This could cast doubt on his currentrcldat it is now unsafe to return to
Montenegro or Serbia The applicant explained tlealil not have money to leave earlier. He
told the Tribunal that it was his fiancée who pfaidhis travel. Although she knew about the
applicant’s need for protection, she suggeste@austhat he enter Australia on a temporary
visa and they then apply for a spouse visa. Thécgop now realises that she was ‘testing’
him, and that he had been foolish to rely on tdid@e. Later, the applicant gave another
reason for his delay in leaving Montenegro and @etitizens of these countries needed
visas, which always involved delays. In other woldswas strongly motivated to await an
Australian visa and, as a matter of practicalitg,dptions were limited because most
countries required visaed entry.

Regarding his delayed protection visa applicatioAustralia, the applicant explained that

his relationship broke down shortly after his stdg.waited on in the hope that it might be
retrieved. He spoke with a migration agent who waable to help him with a protection visa
application because he did not have the moneyydea He did not tell anyone else about
his fears of persecution in Montenegro or in Serblee applicant said that he approached the
Department during his visit, to inform them thats going to leave Australia and re-enter,
and that he intended to comply with his visa caadg. The applicant said that he had only
worked for a few days during his visit, so thatcoeld pay for his trip to Country C and then
re-enter Australia.

The applicant stressed his past interest in seekiagitimate means of staying in Australia.
He said that he felt uncomfortable at having to feeg protection visa, and had therefore
regarded this as a last resort.

Adverse information

At the end of the hearing, the Tribunal put to applicant orally the particulars of
information that it considered would be the reaswrpart of the reason, for affirming the
delegate’s decision. It confirmed that the applicarderstood this information, which
variously related to (a) the credibility of hisicles, and (b) the well-foundedness of any fears
that he might have), and the consequences of tbemation. The Tribunal invited the
applicant to comment or respond to the informataderting him that he may also seek
additional time to do so. The applicant requestiditenal time to comment/respond,
indicating that he wished to do so in writing. Thrébunal agreed to receive any further
submissions within 14 days. The applicant made Saitial comments/responses as the
Tribunal went through the information, and the Tinal has incorporated these into its
summary of evidence.

Post-hearing correspondence

The Tribunal wrote to the applicant and his repméséve following the hearing, confirming
the topics that had been discussed at the heaniagthe arrangements for any
comments/responses that he may have. It attachtbdtietter further details of relevant
country information
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The Tribunal wrote a separate letter on the sargemlasuant to s.424A of the Act, inviting
the applicant’s comments or responses to countoyrimation relating to particular
individuals.

The applicant submitted his comments and respdirsesply to the Tribunal’s 2 letters), and
further information. The Tribunal’'s summary of tedsllows.

On the treatment of Montenegrins formerly residergerbia: -

» The applicant refers to ‘a hidden animosity whigloily apparent to those who actually live in
Montenegro’.

= The applicant states that private internet sitesakthe true situation. He provides a printout of
an internet search (Google) for the words ‘Montems‘against’ and ‘Serbian’, indicating some
487,000 results. [The unsorted first page of tiselts includes references to Montenegrins with
Serbian allegiances, particularly through the Seri@rthodox Church’ and tensions over
Montenegro’s support for Kosovo independence.

» The applicant notes country information about Martgo’s recent decision to recognise
Kosovo’s independence including reference to Serhiiareatened retaliation against the
Montenegrins living in Serbia’ He concludes thatlas a well-founded fear of persecution as a
result of ‘tension on both sides’. The applicaates that the recent violence in Montenegro is the
manifestation of long-simmering tensions.

On country information concerning Albanians in Memggro: -

» The applicant restates that the actual number lodibns in Montenegro is not 31,000, but rather
60,000. He refers to a Wikipedia extract whiclsligimost 25,000 people as ‘ethnic Muslims’, a
euphemism for Albanians, in addition to the officiamber of 31,000.

» The applicant also rejects the suggestion tha@thanians are ‘an oppressed minority’, referring
to their calls in the Montenegrin parliament fodépendence.

- The applicant attaches an unsourced pro-Serbimfeatiased on an article by a
Montenegrin Serb leader. The text, which usesnmftetory language, criticises
Albanian terrorism and separatist ambitions in Moeigro, and also US politicians
who are ‘on the Albanian narco-terror gravy train’.

On the risk of persecution on the basis of politoganion: -

» The applicant states that he fears persecutiorubeds holds a moderate political viewpoint. He
refers to ‘a great deal of current tension becafi$ee power of extremists such as the Serbian
nationalists’, and states that a person opposeddio views is therefore at risk of harm.

On his previous travel overseas: -

= The applicant states that his mother tried to afiplyefugee status in a European country, but the
authorities told her that he would not be accepi®e. applicant returned from overseas because
of the conflict, and his fears for his child.

= The applicant adds that he arrived in a foreigmtguhrough work, but the authorities arrested
and detained him overnight ‘only because [he] laeBkrbian passport’. The applicant secured his
release only after showing documents from otheeguwents showing that he worked for a
European company. This led the applicant to corcthdt ‘a holder of a Serbian passport would
never be accepted anywhere.’
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The applicant states that he and his fiancée dtptéaning his departure even before he had his
passport. At the time, she told him that he woualkelMer succeed in obtaining refugee status’. The
applicant attaches e-mail exchanges that he clslirog that, even at this time, he was afraid of
returning to his home country, and working condyatatgether with his fiancée to find a way out
of Serbia/Montenegro.

- Attached e-mails contain the couple’s private erdgas. They show that they
started discussing the applicant’s departure mdrefare applying for a passport.
The fiancée recommends that the applicant applg femporary visa, and conceal
the fact of their relationship. She notes that spatisas take too long to process.

- In later e-mails, the fiancée suggests that théiGg move closer to Australia,
such as Country A, so that they can meet up maig/eand that the applicant
may need to apply for a visa to that country.

The applicant states that he kept a low profiledlghout this period, although he was attacked in
a few times.

On the e-mailed support statements, includingriy@ession that the applicant scripted
these: -

The applicant explains that his friend’s e-mailddito separate out: (a) the applicant’s original
text to him, from (b) his friend’s own words. Thegpdicant states that he asked his friend to
describe the clash, but that he did not scripsthgement, as to do so would jeopardise his own
credibility.

The applicant attaches further copies of theseitsnia Serbian with English translations. The
first e-mail, chronologically, is from the applidao his friend, containing the request and the tex
beginning ‘1 want to confirm the story of [...].’

On the lack of evidence that family connectionshw@eneral Tito may establish a well-
founded fear of persecution: -

The applicant contends that that country infornrati@icating that some people in Montenegro
hold ‘strong negative views towards Tito, the comiatisecurity services and their collaborators’
confirms his claim that he is at risk of harm ateacendant of former Tito associates. He goes on
to state: ‘My [relatives] were proud communists anehtors of Old Yugoslavia so | cannot avoid
this association. Nor do | wish to avoid this asstian as | am proud of what they did.’

He states that he believes that there are photbg@iboth relatives with Tito.

On the lack of evidence that remote relatives pfaaninent politician have a well-founded
fear of persecution: -

The applicant claims that internet articles shoat the politician and his supporters are in a
minority, and that the Serbian nationalists vidgoppose them. He refers to a tribe mentality in
Montenegro, in which a person is considered to hl@esame attributes as his ancestors.

A friend has told the applicant that another wdl @gcur, so it is more dangerous than ever in
Montenegro.
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Further correspondence

The Tribunal received copies of screenshots fragragiplicant’s e-mail account, showing a
record of the exchanges between him and the p&dpmehad submitted statements on his
behalf. (The Tribunal understands the applicaiiaee been trying to dispel its concern,
discussed at the hearing (paragraph 57), that lyehaze scripted some or all of the e-mails
that he had submitted to support his claims.)

The Tribunal received the translation of the wisieg-mail. It contains the following
information:

» The witness writes ‘to corroborate [the applicdrgtmtement that during last year he had
problems based on nationalism’. She writes thanstiethe applicant when he was working
where she lived. She had some work done, and reeoted the applicant to another resident.

» The witness called on the workplace at a time wstenknew the applicant would be with the
new client. She found the job half-done, and auispnderway between the applicant and the
new client. The client threatened the applicantsaid that a friend would be arriving soon.

» The client insulted the applicant, that ‘in Montgreehe is to do as he is told and as much as he is
told, so when he returns to his dear Serbia heloas he pleases’ Other racist slurs followed,
including ‘the [expletive] Serbian [expletives] Wilot dictate in Montenegro’

= The witness tried phoning the police, without sssc&he caught a taxi to the police station, only
to be told: ‘leave them alone for a while, theyd quieter later’. On returning to the studio, she
found the new client and his friend bashing thdiappt. The client stated that the applicant is not
safe anywhere, that he would find him even in Serbi

» The police failed to follow up at all. When a ndighir enquired, the police responded that they
‘do not have the time to investigate fights’.

» The witness refers to the photograph that she eddhe fight.

Also attached is an e-mail from the applicant inahhe asks for her corroboration of what
happened , when a number of men beat him up. Hes loat the Department had refused his
application because his claims about Montenegrolcnot be verified'.

The submission includes a number of press artigieSerbian with English translations.
These refer to political unrest in Serbia followihg arrest of Radovan Karadzic on war
crimes charges. An article Westidated 4 August 2008, refers to a dispute between 2
residents of Podgorica, when one killed the otberdportedly saying that Karadzic ‘should
have been arrested a long time ago.’

The Tribunal received an e-mail in which the appliccomplains about his migration agent’s
lack of communication with him. The e-mail also tans information about the applicant’s
efforts to secure Australian citizenship, most dich is not relevant to this decision. He
gives examples of his having acted in good faitldl farther information about his contacts
with a migration agent, the person whom he clairas unable to help him seek protection
because of his lack of funds. He mentions the rtigraagent’s having allowed him to use
her business address to open a bank account;distaase to him in gaining a visa to
Country B; and his involvement with her in otherttees



Second Tribunal Hearing

The applicant attended a second Tribunal hearihg.Tribunal had received advice from
DFAT in a separate matter concerning the citizgnstatus and rights of a person of
Montenegrin origin who had lived in Serbia (seeagaaph 90 below).

The Tribunal explained that it wished to alert #pplicant to this information. Taken at face
value, it could raise questions as to whether fiptieant, as a holder of a FRY passport that
recorded his place of residence as Serbia, mighen if he were permitted to enter and
reside in Montenegro — face difficulties in seekiadpeing recognised as a citizen. The
Tribunal advised that, although highly unlikelymty need to consider the possibility that
the applicant is stateless. Even if this were tmecAustralia would only have protection
obligations towards the applicant in certain cirstemces.

The applicant appeared surprised at the suggesiame may be stateless. In response to the
Tribunal's questions, the applicant gave the follmpinformation:

= The applicant, responding to the Tribunal's adviw DFAT had obtained information from a
Serbian official and had received no reply from Maregrin officials, said that it was not
surprising that a Serbian official had given anattéring view of Montenegrin practice.

» He confirmed that his FRY passport had been issuéérbia, where he had been registered with
the local authorities, although he was in Monteaegrthe time.

» He explained that he had been registered thetgllyithrough his mother. At the same time, his
father had also kept him registered at his addre®ntenegro, with the aim of avoiding any
future complications with inheritance. The appliceaid that, even when they were part of one
country, the authorities of Serbia and Montenegdmat confer with each other. Responding to
the Tribunal's questions, he said that in factsegtion occurred at the municipal level, based on
evidence of the person’s local residence, sucl asldress.

» The applicant said that he travelled to and frombf&eand Montenegro by bus or train, and had at
most only needed to present his national ID castiarpassport. There was a lot of traffic
between the 2 countries, and there were no checks.

= The applicant said that he had heard from frieratddr crossings were now very different, given
tensions between the 2 countries. They had toldthénSerbians travelling to the Montenegrin
seaside had experienced extra checks, unpleasambgations and luggage searches. Some
friends had missed a bus connection as a restilesé connections. The applicant did not know
if Montenegrins experienced this — to his knowledger if any were now travelling to Serbia.

» The Tribunal noted its impression that Montenegrithorities were still in the process of
establishing procedures, and that officials in Bdtntenegro and Serbia were pragmatic in their
administration of registration and other formatiti& he applicant said that Montenegro was now
beginning to tighten up and adopt EU regulatiof&J-officials and observers were present in the
country.

= The Tribunal drew to the applicant’s attention finher comment in DFAT’s advice that they
were not aware of Serbian-based returnees expériepmblems in Montenegro, although they
had not ruled out ‘isolated incidents’. It notedwever, in the light of the applicant’'s comment
that EU officials had established a presence inteloegro, that it was surprising if such
mistreatment of returnees were to go unreported.
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» The applicant said that he had presented all hisnsland evidence to the Tribunal. He again
emphasised that he had been open about all hisiempes in Australia, including his problems
with his ex-fiancée and his dealings with the Dapant (such as his attempts to keep officials
informed of his location and immigration status).

Further submission

The applicant sent a further submission. He sthgs despite his strong family and personal
ties to the former Yugoslavia and its republicsréjects the idea of returning there. He states
that his father died after finding out that NATO wle attack Serbia and Montenegro in 1999,
and this mother moved to another country, and thece.

The applicant states that many people have flefotimeer Yugoslavia and that, if granted
Australian residency, will sever all links with Mi@megro and Serbia. He writes that — in
addition to his fears of persecution from the Allaais and as a politically ‘unfit’ person — he
has no feelings at all for that part of the world.

Independent Information

The Tribunal has had regard to a range of counformation, including that in the
delegate’s decision, the applicant’s submissiomisadher sources. The Tribunal sets out key
information below.

Montenegrin Citizenship

According to the UNHCR Refworld website the Montgrtecitizenship law may be cited as
Law on Montenegrin Citizenshiphe law was published on 21 February 2008. It was
enacted on 14 February 2008 by the Assembly of Bfwdro on the second extraordinary
session in 2008, and promulgated by the Presidefid-ebruary 2008. The law was
published in Official Gazette no. 13/2008 (‘Law Miontenegrin Citizenship [Montenegro]’
(undated), UNHCR Refworld website http://www.unbeg/cgi-bin/texis/vitx/refworld/
rwmain?page=category&amp;docid=47e117082&amp;skgmg;category=LEGAL&amp;
coi=MNE).

An unofficial UNHCR translation of Montenegro ciizship law is found at: Government of
the Republic of Montenegro 2008w on Montengrin Citizenshiplontenegro], 21
February, UNHCR Refworld website http://www.unheg/@gi-bin/texis/vitx/refworld/
rwmain/opendocpdf.pdf?docid=47e117082). It inclutthesfollowing articles relating to dual
citizenship and acquisition, cessation and prodafittdenship.

Article 2
A Montenegrin citizen who has citizenship statuanother state as well, shall be
considered as a Montenegrin citizen in a procetafere Montenegrin bodies,
unless otherwise is provided by international tesatGovernment of the Republic of
Montenegro 2008, aw on Montengrin Citizenshiplontenegro], 21 February, Art.
2, UNHCR Refworld website http://www.unhcr.org/dmr/texis/vtx/refworld/
rwmain/opendocpdf.pdf?docid=47e117082 — Accessdddy2008).

Article 3
Montenegrin citizenship shall be proved by a ciedte of Montenegrin citizenship,
by valid travel document and by other public docoteén accordance with the law
(Government of the Republic of Montenegro 2008y on Montengrin Citizenship
[Montenegro], 21 February, Art. 3,UNHCR Refworldlsge http://www.unhcr.org/
cgi-bin/texis/vtx/refworld/rwmain/opendocpdf.pdfid=47e117082 — Accessed 14
May 2008).
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Article 4
Montenegrin citizenship shall be acquired:
1) by origin;
2) by birth on the territory of Montenegro;
3) by admittance;
4) based on international treaties and agreemé&utgefnment of the Republic of
Montenegro 2008,aw on Montengrin Citizenshiplontenegro], 21 February, Art.
4,UNHCR Refworld website http://www.unhcr.org/cgrttexis/vtx/refworld/
rwmain/opendocpdf.pdf?docid=47e117082 — Accessdddy2008).

Article 19
Montenegrin citizenship shall cease through:
1) his or her request,
2) by operation of law (ex lege),
3) based on an international treaties and agresnt@olvernment of the Republic of
Montenegro 2008,aw on Montenegrin CitizenshjMontenegro], 21 February, Art.
19,UNHCR Refworld website http://www.unhcr.org/dgi/texis/vtx/refworld/
rwmain/opendocpdf.pdf?docid=47e117082 — Accessdddy2008).

Implementation of the Montenegrin Citizenship Law

Following the first Tribunal hearing, the Tribumakeived advice from the Department of
Foreign Affairs and Trade in another matter inviofya person of Montenegrin origin who
was a long-term resident of Serbia. The Tribunakghe applicant the full text of that advice
at the second hearing, and discussed it with himcludes the following relevant
information:

A. Does a FRY passport issued in 2004, with bidgbelrecorded in Montenegro, satisfy the
evidentiary requirements for Montenegrin citizepShA FRY passport issued in 2004, with a
birth place recorded in Montenegro does not satisfyevidentiary requirements for
Montenegrin citizenship.

B. Is such documentation sufficient for a persoariter and reside in Montenegro, and to be
received as a citizen of that country; and

A person with the above documentation could ententéinegro, but on the basis of the
document alone the person would not be consideo#tizan and could experience difficulties
in registering residency in Montenegro (i.e. inehgdobtaining identification required for
work or social security purposes).

C. If it is not sufficient, what else would be rémga? An individual born in Montenegro can
apply for Montenegrin citizenship 'by birth' if winéhe individual was born, both parents
were citizens of the Republic of Montenegro (ibe former Yugoslav Republic of
Montenegro). A person could apply for Montenegitizenship on the basis of residency
after they had lived in Montenegro for a prescripedod, or on the basis of a spouse's
citizenship.

D. If the applicant has citizenship, do reportsgasj that long-term returnees from Serbia to
Montenegro face problems? No such problems have torour attention. There may have
been some isolated cases, however it does notrajgplea a general problem.



90.

91.

92.

93.

94.

Serbia - Citizenship

According to the UNHCR Refworld website the Serladizenship law may be cited as the
Bill on the Citizenship of the Republic of Serfihe law was published on 29 December and
entered into force on the on the eighth day froenday of its publication in the “Official
Gazette of the Republic of Serbia” (29 December208nd its implementation commenced
upon the expiry of 60 days from the day of its gimito force (27 February 2005) (‘Bill on

the Citizenship of the Republic of Serbia’ (undatééNHCR Refworld website
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwamn?page=category&amp;
docid=43de38344&amp;skip=&amp;category=LEGAL&ampgyLEGISLATION&amp;c
0i=SRB — Accessed 14 May 2008).

The Serbian citizenship law is set outlill on the Citizenship of the Republic of Serbia
2004, UNHCR Refworld website, 29 December http:Amwmnhcr.org/cgi-bin/texis/vtx/
refworld/rwmain/opendocpdf.pdf?docid=43de38344 -éssed 14 May 2008).

It includes the following article relating to theguiisition of citizenship:

Article 6

The citizenship of the Republic of Serbia shalbbquired:
1) by origin;
2) by birth on the territory of the Republic of Biex;
3) by acceptance;
4) under international treaties.

Implementation of the Serbian Citizenship Law

The Tribunal found numerous references to supperapplicant’s position that he is eligible
to acquire Serbian citizenship in the future, amllsis of long-term residency and/or family
ties. There are ongoing negotiations between tlectwintries to address the question of dual
citizenship. This supports the applicant’s claimtthis application for Serbian citizenship (as
his second citizenship) is unresolved.

The Tribunal handed to the applicant DFAT advicd thcluded the following comment on
the position of a Montenegrin who is a long-termsigent of Serbia:

A. Does a Montenegrin who has lived on the tietyiof (present-day) Serbia for more than
10 years, who has a recent Federal Republic of ¥lag@ passport recording the place of
residence as a place in Serbia, and who has now betside that country for more than 5
years, have:

(i) Serbian citizenship, or —

A FRY passport issued in 2004, with a birth plameorded in Montenegro and the place of
residence recorded as in Serbia, does not satisfgvidentiary requirements for citizenship
of Serbia.

(i) a right to apply for Serbian citizenship.
A individual born in Montenegro who has lived o tlerritory of (present day) Serbia for

more than 10 years and who has a recent FederabRepf Yugoslavia passport recording
the place of residence as a place in Serbia may &ppSerbian citizenship on the basis of
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residency, assuming that the individual did notrfally notify the competent authorities of
their departure from Serbia.

B. Is such a person entitled to enter and residgerbia (on the basis of past residency, the
location of family members, etc)?

A holder of a FRY passport is entitled to enter eggide in Serbia on the basis of past
residency and the location of family members.

(Department of Foreign Affairs and Trade 2008, DHAdport N0.935 — Montenegro: RRT
Information Request: MNE34042, 5 December)

The Albanian population - Montenegro

Census data compiled in 2003 by the Statisticac®tf the Republic of Montenegro
(Monstat) gives the following for the Albanian pdgtion in Montenegro:

Albanian population (% of Total)

Montenegro: 31,163 (5.03%)

(Source: Statistical Office Republic of Montenegfi®4, ‘Census of Population, Households and
Dwellings 2003: Population — National or Ethnic ifdtion Data by settlements and municipalities’
Statistical Office of the Republic of Montenegrdtenstat website, pp. 12,14,16,18 September
http://www.monstat.cg.yu/Popis.htmAccessed 24 October 2008).

Reported violence by Albanians — racial or crimiacluding with Russian links); Police or
official responses to any known attacks

The Tribunal has found no reports describing ramiariminal attacks by Albanians against
others in the applicant's area, or Albanian invgieat with Russian gangs more generally.

The Tribunal found several reports on crime gamngsfuised crime in Montenegro but these
do not refer to the involvement of the Albanian plagion (‘Montenegro police arrest
organized-crime boss’, 2008he Montenegro Time8 September, p. 2
www.themontenegrotimes.com/download.php?filenamem@on/
Documents/Edition/TMT_40-final.pdf — Accessed 2a@der 2008; ‘Serbian daily reports on
crime rate rise in area near Montenegrin borde@72BBC Monitoring Europeansource:

Blic, 2 June).

Human Rights reports and news articles on the Aftmapopulation in Montenegro focus on
their minority status in the country and issueshsag electoral representation, employment
and minority rights (Council of Europe: Commissiof@ Human Rights 200&eport by the
Commissioner for Human Rights, Mr Thomas Hammarbandhis visit to Montenegro, 2 — 6
June 20088 October, United Nations High Commissioner famtan Rights website,
pp.19-20 http://www.unhcr.org/refworld/docid/4888@2.html — Accessed 29 October
2008; Adrociv, S. 2007, ‘Montenegro rebuffs Alban@demands’, Balkan Investigative
Reporting Network (BIRN) website, 15 June http:/Anirn.eu.com/en/87/10/3314 —
Accessed 29 October 2008; Komnevic, P. 2006, ‘AwéSTerrorists” sows discord in
Montenegro’, Balkan Investigative Reporting Netw@BtRN) website, sourcéBalkin

Insight 16 November http://www.birn.eu.com/en/59/10/164&Kccessed 29 October 2008;



Camovic, M. & Adzovic, I. 2006, ‘Albanians finishgt in race for jobs’, SerbBlogSpot,
sourceBalkin Insight 10 April http://serbblog.blogspot.com/2006/04aitans-finish-last-
in-race-for-jobs.html — Accessed 29 October 2008).

99. As discussed at the Tribunal hearing, pro-SerbAdhdnian political parties in Montenegro
opposed each other on the issue of Montenegroéntetecision to recognise Kosovo’s
independence, a decision which sparked protestiatsdn October 2008 from pro-Serb
activists. Reports consulted on these recent evikaitsot refer to any attacks between the
two ethnic groups (*“Big demos” if Montenegro reciges Kosovo’ 2008, Balakin Insight
website, 21 July http://www.balkaninsight.com/enilmr@ews/11937/ — Accessed 29 October
2008; ‘Montenegro’s Albanians urge government tmgrnize Kosovo’ 20088BC
Monitoring EuropeansourceGazeta Shqiptatel5 September; Milic, P. 2008, ‘Opposition
says Montenegro police incited violence in rallpiagt Kosovo recognitionAssociated
Press Newswired5 October).

Former Tito associates and their family memberslontenegro

100. The Tribunal has found no references on the cusiumtion faced by former Tito associates
or their family members living in Montenegro.

101. The Tribunal found newspaper articles reportingrandeath in Belgrade in 2003 of a one-
time close associate of Tito, as well as infornrato the grandchildren of Tito living in
Croatia, Bosnia, and Belgrade. Other articles ed$er to persons expressing nostalgia for the
former Yugoslavia under Tito (including through thglding of a “Yugoland” theme park)
and participating in commemorations of his deatbn&lof these articles suggest that these
persons or those associated with Tito currentlg faastility in Montenegro or other parts of
the former Yugoslavia (‘Tito admirers gather in Knawec to celebrate his legacy’ 2008,
BBC Monitoring EuropearsourceHINA news agengyagreb, 25 May; ‘Bringing back
Tito’ 2008, The Independenf. March http://www.independent.co.uk/news/wonldépe/
bringing-back-tito-790002.html — Accessed 24 Octdl¥8’; ‘Serbia requests warrant for
Tito’s grandson’ 2008AOL NewdNew Zealand website, sourcéhe Associated Presa2
October http://www.aol.co.nz/news/story/Serbia-egjs-warrant-for-Titos-grandson/
1169951/index.html — Accessed 24 October 2008p*Figranddaughter sees ex-Yugo
countries joining Europe without borders’, 20@88ence France-Pressé February; ‘Former
top Yugoslav Communist Party official dies at 8903, Associated Press Newswiyés
September; Gall, C. 2000 ‘A Tito Grandchild Batti¢ationalism’s ExcessesThe New York
Times 20 July http://query.nytimes.com/gst/fullpage.ftm
res=9800EED81E3BF933A15754C0A9669C8B63&sec=&sporagvanted=all —
Accessed 24 October 2008 — Attachment 6; Djilasl 995, ‘Tito’s Last Secret: How Did He
Keep the Yugoslavs Together®oreign Affairs July/August, Council on Foreign Relations
website http://www.foreignaffairs.org/19950701famvessay5057/aleksa-djilas/tito-s-last-
secret-how-did-he-keep-the-yugoslavs-together.htdtcessed 24 October 2008).

102. Nonetheless, reports indicate that strong negatexgs toward Tito, the communist security
services and their collaborators are still heldome sectors of society in Montenegro. The
Serbian Orthodox Church in Budva chose to inclinése persons in a fresco depiction of
hell in 2005, stating that “the communists are élmtists and have for decades devastated our
cult places”:

Josip Broz Tito, the founder of communist Yugosdais certainly burning in hell according
to the Serbian Orthodox Church.
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Tito’s portrait is among those of the sentenceeltéonal damnation, imaged on a fresco in the
church in Budva, Montenegro, Serbian daily Noveatd on Tuesday. The work,
commissioned by the local ecclesiastical authariiieBelgrade painter Viadimir Kidisevic,
also portrays Miras Dadaic, a promoter of a Morgeineindependent church.

The fresco, which covers a whole wall of the chuwrohveys the universal judgement but also
shows the judgement of the Serbian Orthodox Seardeng the fact that images of the
security services of the communist era and thdlalorators are painted next to Tito.

Benedict Jovanovic, prior in the Podmajne Monasteaid the intention of the fresco was to
show among the damned all the people who had hatimee8erbian Orthodox patriarchate.

“The communists are Antichrists and have for desatiastated our cult places,” he said
(‘Tito in hell for Serbian Orthodox Church’, 2008NSA- English Media Service, 20
January).

[Details deleted under s.431 of the Migration Actelation to the prominent politician]

Persons in Montenegro who are not religious or vah® not members of political parties

The US State Department’s currémternational Religious Freedom Repantlicates that
approximately 4.5% of the Montenegrin populatiofeignostic, atheist, or undeclared”:

The country has an area of 5,417 square miles gagalation of 630,000. According to the
2003 census, more than 74 percent of the populegiGmnthodox, 18 percent Muslim, and 3.5
percent Roman Catholic. The remaining populatidarigely agnostic, atheist, or undeclared
(US Department of State 20driternational Religious Freedom Report for 2007 —
Montenegro 14 September, Section 1: Religious Demogrdpthy://www.state.gov/g/drl/
rls/irf/2007/90850.htm- Accessed 27 October 2008).

In the lead up to a vote on independence in 2002part on the UK-based Institute for War
& Peace Reporting website stated that police baiNead Year's Eve celebrations in
Podgorica on account of expected clashes betweehdibian Orthodox Church and “two
independent youth and artistic groups who had @¢dtiea simultaneous non-religious
celebration” (Tadic, M. 2002, ‘Montenegro: ChurclviBions Deepen’, Institute for War and
Peace Reporting website, 17 January http://www.ngtfindex.php?apc_state=hené&s
=0&0=p=bcr&lI=EN&s=f&0=250697 — Accessed 27 Octol2€08).

In 2000,BBC Monitoring Europeaneported on accusations from sections of the Serbia
Orthodox Church that “former communists and thétoi$t atheist parties” were, with the
approval of government authorities, seizing chusdbelonging to them and handing them
over to the Montenegrin Church:

The Bishopric of Montenegro-Littoral has warned thle seizure of churches belonging to
the bishopric and their handover to the so-calleshtdnegrin Church is being carried out by
former communists and their Titoist atheist partih the tacit approval of the
[Montenegrin] authorities, at meetings in Cetinggets”.

“Atheist parties of a Titoist totalitarian naturave been using a handful of church
delinquents, under a new pretext, and continuirttarass the church by trampling upon
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elementary human and religious rights, with thé &gproval of the state institutions,” the
Bishopric of Montenegro-Littoral said in its statem.

The bishopric believes that through such acts focoemmunists, masked as new democrats,
are “trampling upon God'’s and human laws, bringirgurse upon themselves, the [seized]
churches, the local people and future generations”.

“Who has granted such people the right to wheeldwmad in churches and property of the
ancient Bishopric of Montenegro-Littoral and itsriShan people? Such things were possible
during the 50 years of totalitarian lawlessnessthag are happening again in the
increasingly lawless Montenegro,” the statemert.sai

The bishopric warned that “in normal law-governeates all such acts are treated as violence
and punished as such”.

“Unfortunately, a growing number of people in Mamegro today feel they can join Europe
despite lawlessness, violence, deceit, plundeeadason of their people’s shrines and hatred
among brothers,” the statement added...

A press conference on this topic will be held ia sieat of the Bishopric of Montenegro-
Littoral on 16th December (‘Serbian Orthodox Chuatdrmed by seizures of its property’,
2000,BBC Monitoring European — Politicatource: Bosnian Serb news ageS&NA 12
December).

The treatment of long-term Serbian residents rehgmo Montenegro

The Tribunal found limited data on the number afgderm Serbian residents returning to
Montenegro, and no information as to whether tlaeg fspecific difficulties in Montenegro.
An October 2007 migration profile on the Republidvmntenegro by the International
Organisation for Migration (IOM) gives some relevatatistics: in a survey of migrant
communities/diasporas around the world, that fabiaeshows that 69 049 persons declared
themselves to be Montenegrin (based on the 200d&®ecensus); and in 2005, 56% of
labour migrants to Montenegro originated from SKimternational Organisation for
Migration 2007 Republic of Montenegro - Migration Profjl®ctober, pp. 14 &17
http://www.iom.hu/regpublications.html — Accessé&dQctober 2008).

As the Tribunal mentioned at the hearing, as atreiMontenegro’s decision to recognise
Kosovo’s independence, nationalist legislatorserb& urged Serbians not to travel to
Montenegro and “threatened retaliation againstMbatenegrins living in Serbia”. This
suggests that there is tension or hubris betwegonadists on both sides, but does not appear
to indicate that Montenegrins are at risk in thairgry for reason of their having lived in
Serbia:

...Belgrade saved its strongest criticism for Monggoneln the harshest response against any
of the countries that have established diplom#&gwith Kosovo, former nationalist prime
minister Vojislav Kostunica said Serbia should Blantenegro in the international court.
Some nationalist legislators urged Serbs not teti Montenegro, demanded a halt to air
traffic between the two countries, and threater¢aintion against the Montenegrins living

in Serbia (‘Serb fury at West over Kosovo recogmitby Macedonia and Montenegro’ 2008,
The Australian19 Octobehttp://www.theaustralian.news.com.au/story/
0,25197,24479186-2703,00.htmAccessed 29 October 2008).
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FINDINGS AND REASONS

The Tribunal accepts that the applicant has Mompeneitizenship, as claimed. The
applicant presented a photocopy of his Federal Blepof Yugoslavia (FRY) passport
recording his birthplace, and gave other oral asxlichentary evidence to support this claim.

The Tribunal finds that the applicant does not hiéreecitizenship of any other country.
Although the applicant wrote in the statement dialcto his protection visa application that
he has the citizenship of both Serbia and Montendgr clarified elsewhere that he is
eligibile for Serbian citizenship and has appliedif, without results thus far. The
applicant’s evidence is supported by country infation indicating that his long-term
residency and family ties in Serbia provide a bamiguture Serbian citizenship, but that
bilateral negotiations on dual citizenship mustdsolved first. There is therefore no
evidence that the applicant had Serbian citizenahipe time of application, or that he has
since been granted it.

The Tribunal therefore assesses the applicantisislagainst Montenegro. In doing so, it
notes that the applicant also presented claimsnglto his experiences in Serbia, and also
seeks to rely on these with respect to Montenaggofar as they illustrate more generally the
social attitudes, discrimination and tension thatfaund in all the former Yugoslav republics
(and hence also Montenegro)..

The applicant’s claims are broad-ranging and samestioverlapping. The Tribunal has some
general concerns about the quality and reliabdftthese claims. In some instances, he made
broad assertions that were at odds with independ&mmation from a range of reliable
sources, or appeared to be unsubstantiated alegasometimes conspiratorial in tone
Although the applicant stressed to the Tribunal kieahas been honest in his dealings with
the Department, his oral and documentary evidemtieet Tribunal indicated that he had
provided false documents and that he went alonig kg fiancée’s recommendation to
misrepresent their relationship. The Tribunal hoconcerns about the reliability of the
applicant’s evidence, such as the contents of tex@mails in which friends support the
applicant’s accounts of Convention-related harmontenegro as well as Serbia. Overall,
the Tribunal formed the impression that the appligaesented claims that were sometimes
exaggerated, misconstrued or otherwise unreliailé that they therefore require careful
scrutiny.

The Tribunal accepts that the applicant has somergeconcerns about returning to
Montenegro. The country is a fledgling democra@t faces a range of economic and
political challenges. Recent political and diploinétnsions with Serbia over Montenegro’s
recognition of Kosovo independence have doubtldded@to these concerns. However, the
Tribunal finds that Montenegro’s economic, politiaad security conditions do not of
themselves, establish persecution within the meaairthe Act, as they do not, without
more, involve systematic and discriminatory conda@1R(1)(c)). The applicant also
suggested that the country was a small, socialhgevative country where people have a
‘tribal’ mentality. Again, these characteristicsea if accurate, do not amount to
Convention-related persecution. The Tribunal issatitsfied that any of these matters,
individually or cumulatively, give rise to a weltfinded fear that the applicant will be
persecuted in the relevant sense. That said, tharfal recognises the need to take these
factors into account in its overall assessmenhigfapplication.



114. The Tribunal is satisfied that the applicant hdtidpportunity to present his claims and
evidence during the review. He speaks fluent Ehghs#though an interpreter was present at
the Tribunal hearings and assisted on occasioresTfibunal formed the impression that
there was tension between the applicant and hieseptative, and that their communication
with each other was irregular. While the Tribundétisus was on ascertaining whether the
applicant had a well-founded fear of persecutiba,applicant’s evidence blurred this issue
with others, such as his wish to make his cas@fstralian residency and his concern that
various people had let him down.

The applicant’s travel history

115. As noted at the Tribunal hearing and in post-heacorrespondence, the Tribunal finds
strong evidence in the applicant’s past condudtiikadoes not fear Convention-related
persecution.

= The applicant’s past travel to a wide range of tdes afforded him numerous opportunities to
seek refugee protection if he had needed it. Bhmrticularly relevant given the extent to which
the applicant’s current refugee claims — ethnisitams, his family’s political background and
Albanian aggression — relate to long-standing issue

- The applicant cited various obstacles to his segtéfugee protection. For
instance, in one country a relative ‘tried’ to apfar refugee status for him but was
told that it would be pointless, and (accordingtoew claim), the authorities in
another country arrested him simply because hah&drbian’ (Yugoslav)
passport. In sum, the applicant claimed that foreigthorities treated the Serbs
(Yugoslavs) poorly, and he therefore became desgurabout the prospects of
obtaining their protection.

- The applicant also referred to factors that drew back to the then Yugoslavia or
Serbia/Montenegro, such as the conflict duringli®@0s, his concerns for his child
and bureaucratic reasons.

- In the Tribunal’s opinion, the applicant’s expldanas, considered cumulatively, do
not explain adequately his failure to seek refygetection earlier. They do not
support his claim that this travel abroad wereefatts in the past to escape
Yugoslavia', at least not for refugee-related r@asd his is strong evidence that, at
least at that time, he did not fear Conventionteslgersecution anywhere in
Serbia or Montenegro.

» As noted at the Tribunal hearing, the applicad€parture from Montenegro (and Serbia) —
some months after he obtained his latest passEaggests no urgency to leave either country,
and casts doubt on whether he feared persecuti@applicant suggested at the hearing that he
had no alternative, as FRY passport holders nesb ¥0 enter other countries. In his post-hearing
submission, he explained that he had actuallyestgrteparations to leave Montenegro (and
Serbia) earlier, and gave copies of e-mail messagesplain this. The Tribunal has considered
this material and these explanations, but findsttiey do not support the applicant’s claim to
have fled persecution. First, the e-mail exchatgdaeen the applicant and his then girlfriend
indicate their wish to meet up again as partnéttspagh they had decided to misrepresent their
relationship to the Department to speed up theprisaess. The Tribunal has found nothing in
these messages to support the applicant’s clainhéwas, at the same time, trying to flee
persecution. The applicant may, of course, havenmaltple reasons for wishing to leave his
home country. Nonetheless, it is surprising thatehs no hint in these private messages of either
the applicant or his girlfriend being concernedtis safety. Second, the Tribunal considers
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significant that the applicant appears to have nmadenquiries, during this period, of any other
options for temporary respite from the feared parsen.

= The applicant’s failure to seek refugee protectivpAustralia during the initial part of his stay
also casts doubt on his current claims. The Tribbas considered the applicant’s explanations
for this — that he felt in limbo after the breakdowf his relationship, and that he approached a
migration agent but was unable to pay the feeghatrequested for the processing of an
application. The Tribunal found these claims coatland obscure. It considers that, if the

applicant had raised refugee-related concernsanitiigration agent, and money had been a bar to

seeking protection, there would have been scopkifioto explore options, particularly taking
into account his excellent English.

- The Tribunal notes that the applicant later proditigther details of his contacts
with this migration agent, stating that she hagvéelhim obtain a visa to Country
B, and that she had also helped him open a bamuatby allowing him to use
her address. The applicant appears to have medttbigein the context of
showing his sincere efforts to integrate into Aalén life (he also mentioned RSL
club membership and other contacts), and his gaitidl ih terms of his dealings
with a migration agent and his claimed contactéwie Department. These
matters do not go directly to the issue at hanthetathe applicant’s failure to
seek Australia’s protection as an earlier stagenkfthe migration agent and
others were prepared to help the applicant on soatters, this does not displace
the Tribunal's concern about his failure to seakgxtion if he needed it.

In sum, the Tribunal considers that the applicafatilsire to seek refugee status previously
and his delayed departure from his home countserdoubts about the genuineness of his
fears and the truthfulness of some of his refudgens. It now proceeds to assess these
claims in more detail, and whether they give rsa teal chance of persecution.

Political opinion — actual and imputed - Montenetyi

The applicant claims that fellow Montenegrins (jratarly Serbian extremists) may
persecute him for various political reasons — beedwe has no political affiliation; because
he is a moderate opposed to Serbian extremismubedas relatives were Communists
associated with Tito; and/or because he is rel@edprominent politician.

At its core, these claims come close to assertiagthe political environment in Montenegro
is so charged that almost anyone can find themséfve dispute or argument that results in
violence. The Tribunal accepts that the applicamtat a member of any political party. It
also accepts that he holds moderate, generallygssige political views, including support
for Kosovo independence and for the arrest of Kacaénd that he opposes Serb extremism.

The applicant included in his submission an artiden Vestiindicating that a Montenegrin
citizen killed another for simply expressing anropn in favour of Karadzic’s arrest, and
concluded that anyone is at risk ‘if your politicgdinion becomes public’. The Tribunal has
little background to this article, such as thewnstances that led to the alleged incident or
Vestls objectivity in reporting on Montenegro, giverceat Serbian anger at that country’s
recognition of Kosovo independence. In any evém, Trribunal does not accept that the
article indicates that there is a real chancedhgtperson in Montenegro who expresses a
political opinion, including a moderate opinion @gspd to Serbian nationalism, is at risk of
politically motivated violence
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The Tribunal finds on the evidence that politicabdte in Montenegro can be heated; and
that political meetings such as the recent pro-8erbonstration in Podgorica can provoke
clashes, including the unusually strong policecactin that occasion There are clearly some
instances of political violence. However, indepertdeformation does not support the
applicant’s claim that he faces a real chance bfigad persecution for the mere fact of
having a moderate political opinion or for voicitigs. The Tribunal is not satisfied that the
applicant has a well-founded fear of persecutiothisbasis. .

The Tribunal notes the applicant’s claim to beisk of persecution because of an imputed
political opinion arising from his relatives’ assatton with Tito and the Communists, and a
family connection with a politician The applicaeferred to some photographs that he might
be able to provide to the Tribunal in the fututes Tribunal notes the availability of such
material. The Tribunal accepts that the applicast$uch family connections, particularly
taking into account their origins in a particulaea of Montenegro However, it considers that
the applicant has exaggerated the significancecangequences of this. It rejects the
applicant’s claim that he will be imputed with goglitical opinion due to these family links,
whether because of Montenegro’s ‘tribal mentaliybecause of his pride at his relatives’
past contribution to Yugoslavia. While country infation shows that debate about Tito and
the former Communist regime arouses strong negegagtions in some situations (see
paragraph 103), and that prominent politiciansaattstrong opposition from some, there is
nothing to indicate that a person faces a real@hanpolitical persecution because he or she
is related to such persons or proud of their ancgestr relatives

Political opinion — former resident of Serbia

The applicant also claims that he will be at ripersecution in Montenegro as a long-term
resident of Serbia. He will be viewed as a ‘trditorMontenegro and, by implication,
imputed with a pro-Serbian political opinion (hencestark contrast to the former claims
based on his moderate, anti-Serbian political omi

As noted at the Tribunal hearing and in its postrimg correspondence, the Tribunal has
found no independent information to support thanal In its opinion, the absence of such
information is significant, given the large numlbéiSerbians and Montenegrins who live and
work in each other’s countries, and given EU are®’ scrutiny of these countries’ human
rights practices, particularly as they seek Eurapetegration. Nonetheless, as the applicant
correctly pointed out in his submission, recensiens between Serbia and Montenegro over
Kosovo independence (including calls by Serb natlists in Belgrade for retaliation against
Montenegrins in that country and a disruption iiatieral relations) call for some caution in
assessing this issue. Again, however, the eviddaes not suggest that the respective
communities have started targeting each other Isecafusuch calls.

The applicant claimed, referring to Montenegringlg in Serbia, that resentment and
violence against Montenegrins is a long-standirgy‘aidden animosity’ The Tribunal takes
this and similar comments to be a more generalrgaBen on inter-ethnic tensions in the
region, that might also apply to him as a formeab&e resident returning to Montenegro
However, for the reasons stated previously, theitptof the evidence does not support a
conclusion that ethnic tensions are such that iddali members of the communities face a
real chance of persecution on any Convention growitdout more.

The applicant gave as one example that, becauss pést residency in Serbia, Montenegrin
customers forced him to accept lower prices fomosk. The Tribunal considers plausible
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that Montenegrin customers bargained over pricesveéer, given that the applicant
travelled between Montenegro and Serbia and wastabtork in either country, and
considering the nature of the claimed disadvantdgeT ribunal does not accept that the
applicant suffered or would in future suffer anyi@es harm (economic or otherwise); that he
was ‘forced’ to perform work on anyone; or thatdx@erienced Convention-related
discrimination.

The applicant claimed at the Tribunal hearing tteatvas attacked as a returnee from Serbia,
as also evidenced in the statement from the witaedghe telephone camera photograph that
was also submitted showing the applicant with oat®ody. The Tribunal has some doubts
about the reliability of this claim, the supportiegdence and, most significantly, the
interpretation that the applicant places on iteasally or politically motivated. The applicant
explained that he had not mentioned this earlieabse, at that stage, he did not have
supporting evidence in the form of the witnesgesteent and the photograph (of which he
had not been previously aware). He later alsotsaitlhe had told his former representative
about this claim, but she had indicated to him shat already had enough material and did
not need to record this incident. The Tribunal \8dwath claims with scepticism. It finds it
difficult to believe that the applicant failed teek the witness' support earlier, if she had
direct knowledge of an incident involving his reéggexperiences; that the applicant’s
migration agent dissuaded him from presenting iancthat is recent and so directly relevant
to his application; and that the applicant washitbd from presenting claims for lack of
witness corroboration.

Despite these concerns, the Tribunal acceptshat tvas an incident in which a client
attacked the applicant. However, it does not acftept the applicant’s and the witness'
account that what happened was Convention-relaed.lrhe applicant claimed that this
person attacked him after learning that he hadiliaeSerbia for some time. The Tribunal
does not accept that the client and later his dr&tacked the applicant for this reason Had
this been the case, it considers that the appliwwantd have had given it more prominence,
earlier, and that he would have felt himself uncmrsiderable pressure to leave Montenegro
more urgently than he did. The witness noted ratiss being used, but she was not present
at the start of the fight. The Tribunal placedditieight on her characterisation of the
applicant’s ‘problems based on nationalism’ (paapbr77), as it is obvious that she was
writing for the purpose of this application. Takimgo account these concerns, and given that
there may be many reasons for his work to be disdyphe Tribunal does not accept that the
fight was an example of Convention-related violenodeed, the withess' recollection that
the client told the applicant that he should ‘ddwass told and as much as he is told’, while
somewhat ambiguous, suggests that any dispute enaylbeen over the work itself,

The applicant and the witness claim that the paleeined to assist when he was attacked.
As noted above, the Tribunal does not accept Heaattack was racially motivated or
otherwise Convention-related. It accepts that tlee failed to respond The limited
available material — essentially the witness' emnitstatement and the applicant’s oral
evidence based on what she told him — indicatdghlegolice were not interested in
breaking up the fight and had other priorities ttmmvestigate it later. At face value, this
could suggest resource constraints, incompetenperbaps a reluctance to intervene in
known trouble-spots or particular situations. Thiglence does not indicate that the police
knew anything about the actual argument (includimegracial slurs), or that there was any
Convention-related reason for their failure to mgh



Political opinion and race

129. The applicant claims to fear persecution from Albas in Montenegro, on the grounds of
his race. He claims that this overlaps largely watligion — that Albanians, whether Muslim
or Catholic, target Montenegrins also becauseaif tissociation with the (Serbian or
Montenegrin( Orthodox church), actual and perceived

130. The Tribunal finds this claim to be in stark costravith country information that indicates
that the Albanian population is a small minorityMiontenegro; that this minority does not
have influence or impunity such that it representisreat to the Montenegrin majority; and
that, by way of contrast, some observers have cos@bout its treatment. The applicant
claimed that the Albanian minority and its suppt@anipulated international opinion to
garner sympathy, and that the Montenegrin autlesritiere complicit insofar as they refused
to acknowledge this problem for fear of losing facelelaying European integration.

131. The applicant gave some examples, such as theesenderestimation of the size of the
Albanian population, as many were illegal or unsegyied; their domination of the town of
Ulcinj; their de facto fortresses around the cadttadgorica; and the claim that the Russian
mafia and others secretly support Albanian crimgaaigs. The Tribunal accepts that the
applicant has genuine concerns about the Albangwell as his reassurance that he is not
xenophobic or anti-Albanian. However, it considiat, if this minority were so populous
and assertive as the applicant claims — partiguiarthe capital city Podgorica and the
applicant’'s most recent place of residence — itldrgome to the attention of independent
observers, including human rights groups, Europdfacials, visitors or others. On the
evidence, the Tribunal does not accept that theriin minority represents a real threat to
the applicant as a Montenegrin or for any othes@agsuch as his perceived adherence to the
Orthodox church as a Montenegrin, in contrast witbanian Muslim or Catholic faith).

132. The applicant also claims that Albanians attackeddnd some friends because they were
speaking Montenegrin. The Tribunal does not acttggitthis incident involved Convention-
related harm, for the reasons that follow:.

= First, his friend's supporting statement appealsmt@ been tailored for the purposes of this
application. The Tribunal has ongoing concerns atfmiapplicant’s e-mail exchange with his
other friend, in which the applicant appears tadgerhim the text of a statement for re-
transmission as if it were his own. Although thelagant appeared surprised and disappointed at
the Tribunal’s observation that he may have sadijpie witness’ statements for them, and
although the applicant went to some lengths togmgsrintouts of his e-mail exchanges, the
Tribunal still does not have before it any e-madttwould explain why the applicant was sending
to his friend a complete text that appears to amiih his friend’s voice. In the Tribunal’s opinion
this casts some doubt over all of the texts.

= Second, the Tribunal gives the applicant the benéthe doubt and accepts that there was some
argument or clash, but it rejects the applicariigws as to its cause and its seriousness. The
Tribunal finds the applicant’s account of the imsitl— that the Albanians picked on him and his
friends simply because they were speaking Montémégnd were also presumably Orthodox
Christians) and that this was typical of their babar — to be radically at odds with independent
information about the position of Albanians in Memegro. It is confident that such racial attacks
would cause alarm in Montenegro, and attract comifinem a wider range of observers.

» The Tribunal finds that this was at the very mesaiegument or dispute of a minor nature, and it
was not initiated by Albanians on a racist (or athyer Convention-related) basis The Tribunal
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finds that the applicant has misrepresented th&@aind cause of the incident, and that it does
not indicate that the applicant is at risk of fetuacial violence from Albanians.

The applicant has presented other claims relatifglianian violence, sometimes
perpetrated together with Serbians, directed agMostenegrins. Most of these occurred on
the territory of Serbia, but the Tribunal consididmam for possible relevance to the
applicant’s circumstances if he returns to Monteoeg

These claims include that an Albanian and a Seduédier assaulted the applicant when he
was in the military; that they have destroyed SerbMontenegrin and Orthodox facilities in
the past; that the respective governments fegpaiaer of the Albanians and do not want to
stall their bids for EU accession by acknowledgungh problems; that an Albanian harmed
the applicant and other locals through the safawty goods; that the applicant was amongst
those injured when Albanians attacked anti-Milose&l@monstrators (a friend's e-mail was
presented as evidence of this claim); and thatutjitout, the authorities turn a blind eye to
their acts. As noted above, and discussed witlapipéicant, the Tribunal finds these claims
to differ radically from reliable independent infioation from a range of reliable sources. It
does not accept the applicant’s explanations beAtbanians have succeeded in concealing
the true situation, because it does not considsaitsible that such conduct could go
unreported. The Tribunal finds the applicant’s dgsion of the events may have some basis
in truth, but it does not accept his interpretattbthem as evidence that Albanians and
potentially others will target him in Montenegroany other former republic of Yugoslavia.

It places little weight on the friend's e-mail adependent evidence of the claimed incident

The applicant has made more general claims abbnicgiension in the former Yugoslavia,
between various groups. He claimed that he waedbie leave a job after local football fans
objected to his employment there, as an ethnic ®Breedrin. The Tribunal does not accept
that the applicant was dismissed on ethnic groumaldng regard to its view that the
applicant has misrepresented other past inciden@®oavention-related. Furthermore, it does
not accept that anti-Montenegrin taunts do notodistathat he would face similar harm in
Montenegro itself if he were to return there. I tlle Tribunal does not accept that a
Montenegrin returning to that country faces a ob@nce of harm — let alone persecution —
for reason of his or her race, from Albanians, &g or any other minority in that country.

Religion

The Tribunal accepts that the applicant is nogielis, and considers himself an atheist.
County information indicates that the majority b&tMontenegrin population — some 74
percent — is Othodox, whereas only less than Sepéteclare themselves to have no
religion. The Tribunal has found some referencdsitgion between branches of the
Orthodox church (see paragraph 108), including setitons from the Serbian branch that its
property is being seized by ‘Titoist atheist patigvith the connivance of the Montenegrin
church and authorities. Another report (paragraph tefers to tensions in 2002 when the
Serbian church was expected to clash with ‘indepetyouth and artistic groups’. These
reports suggest that some religious groups, p#atiguvithin the Serbian Orthodox Church,
are assertive. However, this is a far cry fromghggestion that non-religious persons are at
risk of persecution from religious groups or otheesause of their non-membership of any
church. Country information does not support targ] the Tribunal is confident that the
persecution of agnostics or atheists, if it ocalirieould attract attention.



137. The applicant also claimed that Albanians and pestodhers will perceive him to be an
Orthodox Christian because of his surname. Theuhabaccepts that Albanians and others
may presume that the applicant has an Orthodoxgoackd, because of his Montenegrin
surname, taking into account the predominanceaifriigion. These persons may consider
it likely, though not necessarily certain, thatifi@lso a practicing Orthodox Christian As the
applicant acknowledged at the Tribunal hearing thaim overlaps largely with his now-
dismissed claim that the Albanians will target fasa Montenegrin — in other words, they
will tend to equate his ethnicity and his religidie Tribunal does not accept that the
applicant will be at risk of persecution from Albans for reason of his ethnicity or religion,
or any combination of the two. Nor does the Tridatzept, on the available material, that
anyone else in Montenegro that will target the imapk because they (mistakenly) perceive
him to be an Orthodox Christian.

Conclusions — Montenegro

138. The Tribunal has considered all of the applicadéms - including those relating to his
experiences in Serbia that were intended to demadastthnic and communal tensions
throughout Montenegro and Serbia, and the politio#dtility of these countries. It considers
that the applicant has exaggerated and misconstigguhst experiences in these countries.
The Tribunal finds that, although the applicant rhaye witnessed arguments and tensions
over racial, political and religious issues fromdi to time, he does not have any significant
profile relating to these issues, and has nevar babject to any Convention-related harm
(let alone persecution).

139. The Tribunal does not accept that the mere fatttteaapplicant is a Montenegrin, that he
holds moderate political views, that he is nongielis or anything else in his personal
background (such as his family history) gives tesa real chance of Convention-related
persecution if he returns to that country.

140. The Tribunal has taken into account that the apptitas lived in both Serbia and
Montenegro, travelling between the 2 countriest tlgahas worked mostly in the informal
sector; and that he has lived a somewhat unsdifgedemaining registered in one place and
staying with various friends. The Tribunal does aatept that this lifestyle was the result of,
is evidence of, or gives rise to a well-founded f&eany Convention-related persecution. It
appreciates, however, that there may have beenfaitters, such as the applicant’s
disrupted family life, that have caused him somel$laip and led to this lifestyle.

Possible Statelessness

141. The Tribunal received advice from DFAT (paragrapra®ove) during the course of this
review, in the context of another matter beforanityhich Serbian officials stated that a FRY
passport issued on the territory of Serbia would obitself, suffice to establish the
Montenegrin citizenship of a person born in Montgne DFAT had been unable to contact
the Montenegrin authorities to confirm this advitefind out what further documentation or
evidence might be necessary, or to enquire abeutithlementation of the recent citizenship
law in practice.

142. The Tribunal has found above that the applicant\t@stenegrin citizenship, for the reasons
stated above. The DFAT advice gave it cause taitehis issue, particularly taking into
account that the applicant’s passport was issu&rbia and records (incorrectly, as the
applicant advised) his place of residence. It wdgyht of this new information that the
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Tribunal decided to invite the applicant to a setbaaring, to clarify with him issues
concerning his citizenship and possible statelessne

The applicant’s further advice at the second hegasired light on this matter — namely that on
arrival in Montenegro with his FRY passport he wbsimply be required to present
evidence of an address in Montenegro in orderdster with a municipal authority, and that
he could readily fix this by having a friend alldwn to use their address. The Tribunal finds
on this basis that there is no doubt about thei@gpls Montenegrin citizenship. It detects no
evidentiary or other requirements that might rajgestions about the effectiveness of his
Montenegrin citizenship/nationality. In these cimeatances, it is not necessary for the
Tribunal to consider the question of his possitd¢etessness.

CONCLUSIONS

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tMegration Act 1958
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Sealing Officer. PRMHSE




