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Lord Justice Richards:

1.

This case has a lengthy procedural history. Tlpelégnt is a citizen of Malawi who
entered the United Kingdom in September 2004 wethHusband and their four year
old son. She gave birth to a second son in Ma@€lb2 In December 2006, by which
time she and her husband had separated, she clasgkon. Her claim was refused
by the Secretary of State. An appeal to the Asyamd Immigration Tribunal on
asylum and human rights grounds was dismissed bymanigration judge (1J
Salmon), but reconsideration was ordered. At its¢ $tage of reconsideration it was
found that 1IJ Salmon had made a material erroawf |At the second stage, however,
another immigration judge (IJ Osborne) once moremdised the appeal. The
appellant obtained permission to appeal againstdibeision to the Court of Appeal,
but the matter was then disposed of by an ordeawafs LJ, made by consent, that the
case be remitted to the tribunal. That resulted farther reconsideration, this time
by a panel consisting of two senior immigrationgad (SIJ Storey and SIJ Martin).
In a determination dated 29 September 2008 thel zyan dismissed the appeal.
SIJ Storey was, however, persuaded to grant fup@enission to appeal to this court.
There was some doubt as to whether the groundsrafigsion were limited, but that
doubt was removed by an order of Dyson LJ granpergnission on all four grounds
advanced by the appellant. So that is the basisloch the case now comes before
us.

The panel’s determination

2.

The appellant’s case before the panel was, inrytthat if she and her children were
returned to Malawi the children would be taken frber and she would not have any
right to custody of, or contact with, them. Thiakrarose from the fact that she had
married under a patrilineal system to which herlansl's tribe (though not her own)
belonged and which insisted that children of a rag& belonged to the husband’s
family on dissolution of the marriage. Her famiigd paid a dowry (bbbola) as part
of the marriage agreement.

She submitted that permanently to lose her childrethat way would constitute
persecution by reason of her membership of a peaticsocial group (that is as a
woman, or alternatively as a woman subject to ti@aal patrilineal marital customs);
and/or would constitute a flagrant breach of hghts under article 8 ECHR. As to
article 8, she relied on the decision of the CofirAppeal inEM (Lebanon) v SSHD
[2006] EWCA Civ 1351 which has since been the stlgpé a decision by the House
of Lords (see [2008] UKHL 64), but the differencethe test applied by the House of
Lords is not material to the panel’s reasoning.

The panel approached the matter as follows. Thdicated that it was accepted
before them that both the previous immigration pglfpund the appellant’s claims to
be credible as to what had happened to her in dsé fhey then summarised the
appellant’s account, including her background,rharriage, the birth of her children,
the breakdown of the marriage after the coupleduede to this country and they had
been diagnosed HIV positive, and her fear thahd were returned to Malawi her
husband or his family would take over custody c# thhildren and she would be
denied contact with them.



Judgment Approved by the court for_ handing down. VH (Malawi) v SSHD

5. The panel stated that it was the appellant’s daate whilst she knew her husband had
made a claim for international protection, she i know the outcome nor whether
he was even in this country. The panel, howevad, dccess to the tribunal’s records
and had been able to establish that the husbandoéaw successful on article 8
grounds in his own appeal against removal and tleateconsideration had been
ordered. A copy of the husband’'s determination badn made available to the
parties, and an opportunity given for submissiam$é made in relation to it and
further evidence to be adduced in the light of The panel rejected a contention on
behalf of the appellant that they should not tat@ant of the determination:

“20. ... While accepting that this is an adversasydtem and
that the Tribunal should not ‘descend into the arérseems to
us that when the person who is the cause of anlkppe fear

has an appeal before the Tribunal whose outcomekisown if

that evidence is available it should properly bdotee the

Tribunal. To ignore that evidence would be for Th#ounal to

close its eyes to what may be a very material dsygebe case
in determining risk.

21. We accept of course that the Appellant has lieend to

be credible in her story on two occasions and fbezewe

should not find against the Appellant on the bas$idiscrepant
evidence in her husband’s determination. We dodwoso.

However, those positive findings relate to thedmgiand what
has happened to the Appellant in the past. We te@dsess
the credibility of her claims that there is a rigkher losing her
children if returned. That is a different issue.”

6. The panel went on to consider the content of theband’'s determination. The
husband had told the immigration judge that theelapt's eldest child was not his
and that he and the appellant had separated y 2206 and had been divorced at the
end of that year. He had then met a female Malavweéugee with indefinite leave to
remain in the UK. They had been living togetharcesi2007 and intended to marry as
soon as possible. The immigration judge allowedhiisband’s appeal on the basis of
his now settled family life with his new partnertire United Kingdom, a partner who
could not return to Malawi.

7. The appellant was able to produce the eldest chihifth certificate which clearly
named her husband as the father. She also gaslenee, which the panel accepted,
that she had been unaware of the divorce procegding that the divorce had been
obtained fraudulently. The panel said that the hodls evidence in his own appeal
had not in any way damaged the credibility of thpeadlant’s account. The relevance
of his evidence was not in terms of what he saitl dsuevidence of his lack of
ongoing interest in the appellant and her two c¢hitd It also indicated that he was
clearly determined to stay in the United Kingdond drad been successful in that
application. There was no reason to think thatvee now in Malawi or would be
again.

8. That was the basis on which the panel went on msider the risk that the appellant’s
family life under article 8 would be breached onure to Malawi owing to her
enforced separation from her children. They reféitio expert evidence dealing with
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the tribal system and the customary marriage systeMalawi, and to a statement

from a matrimonial lawyer in Malawi. | will neea tconsider that evidence later.
Among further points then made by the panel weet the appellant was from a

matrilineal tribe and had a professional backgrowamdti that her husband had taken
no steps to seek contact with, let alone custodthefchildren in the United Kingdom

and had distanced himself from them in the way hesgnted his case to his
immigration judge.

9. The panel concluded:

“55. Looking at all the evidence in the round; thigective
evidence, the evidence of the Appellant, the exped the
lawyer we find that there is no credible evidenbattthe
Appellant’'s husband or members of his family haveven any
interest whatsoever in her or the children. Wendo find it
credible, despite the speculation of the Malawamyker, that if
the husband himself has no interest whatsoevdrdrchildren
(even denying his paternity of one) that his famigil.
Furthermore, the Appellant having retained her famiame
would not instantly be identified as a member af lesband’s
family. They apparently are unaware that she hamtmaed
that name as evidenced by the divorce documensarnvdould
not be looking for her under that name. The Ampelherself
has a history of professional employment in thg oftMalawi
and there is no reason why she could not resunte@theeturn.
While we note that the cities in Malawi are not thajor urban
conurbations we see in the UK, there is no credévielence
that members of her husband’s family would be logkfor
her. In particular, if she were to return to Blartwhere she
was born and grew up and where she previously wiotkat is
one of the largest cities and in an area in theéhsadnich is
predominantly matrilineal where according to thegeotive
evidence there are some 30% female heads of hddseBbe
would in no way stand out as different.

56. The reason this matter came back from the t@buxppeal
was on the basis that if the Appellant were to logstody of
her children and also lose contact with them thatuld
potentially be a breach of her Article 8 rights. e\&@ccept of
course that premise to be correct. If the AppéNeere to lose
both custody and contact with her children that Manfringe
her Article 8 rights. Losing custody would not assarily do
so because that would be a matter for the natiomaits of the
country concerned but to terminate her relationstiip them
altogether would no doubt breach Article 8. It Wwbalso
breach the Article 8 rights of the children whidbllowing
recent House of Lords decisions we must also take i
account. However, we find that there is no realslena
likelihood that the Appellant’s relationship withet children
would be terminated. There is no reasonable hkeld that
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she would lose custody of the children let alonetact. As an
educated woman from a matrilineal tribe she wowddable to
reintegrate herself into a southern city such aan@®te and
[sic]. There is no evidence that the husband’s fanrigyewven in
that area. The area to which she moved with hebdnd was
another major city, Lilongwe, some considerableadise from
Blantyre.

57. One final matter that we need to deal witWwh&ther or not
the Appellant would be a member of particular sograup in
Malawi. However, as we have decided that thereiseal risk
that she will suffer harm, persecution or a breathher
protected Human Rights, whether or not she fallfo in
membership of a particular social group is irrefévas even if
she did she has not shown any risk that attachethdb
membership.”

The scope of the reconsideration following remitialthe Court of Appeal

10.

The first ground of appeal is that the panel eiredaw by failing to restrict the
reconsideration to the matters on which the caseblean remitted to the tribunal by
the Court of Appeal. To explain the point | needay more about the remittal itself.
The order was made with the consent of the panves, had put forward a form of
consent and statement of reasons pursuant to pptad3.1 of the CPR Part 52
Practice Direction. The statement of reasons bdéyasummarising the history of
proceedings. Having referred to the determinatibld Osborne that was the subject
of the appeal, it continued:

“2. In so deciding, the Immigration Judge acceptett there
was a possibility that following her return to Maia the
appellant’s husband would successfully obtain aystof her
two children by virtue of the fact that they hadebemarried
under the customary patrilineal law of the Timbukke, as a
consequence of which the children would be viewed i
customary law as her husband’s property. The Imatimn
Judge further found that in that event, there wamssibility
that ‘it may prove difficult for the Appellant toake any
ongoing contact with them’. However, the ImmigoatiJudge
failed to make any findings as to whether or n@réhwas a
real risk that her return to Malawi would lead toflagrant
breach of her rights under Article 8 of the ECHRthe sense
explained by the Court of Appeal M (Lebanon).... She
accordingly erred in law.

3. Further, the Immigration Judge found that thepdllant
could not be considered to be a member of a ptatiaocial
group for the purposes of the Refugee Conventiomarriving
at that conclusion, she erred in law in taking imiccount
irrelevant considerations, namely ....
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11.

12.

13.

14.

4. The parties accordingly consider it to be exg@dthat the
appeal be allowed and that the case be remittégeté\sylum
and Immigration Tribunal for reconsideration.”

The form of consent recorded the parties’ agreenieit‘the case be remitted to the
Tribunal pursuant to section 103B(4)(c) of the Niaality, Immigration and Asylum
Act 2002”, and the order made by Laws LJ on 10 IAp@IO8 included a paragraph
ordering remittal in exactly those terms.

After the remittal the tribunal issued a directaated 23 May 2008 stating that there
was to be “... [clomplete rehearing on all issues’which no objection was raised by
either party at the time. We have not seen a aipye direction itself, but it is
described in those terms in SI1J Storey’s reasonkifodecision granting permission
to appeal.

The case advanced by Mr Mackenzie for the appelianthat, as recorded in
paragraph 2 of the statement of reasons, 1J Oshhamheffectively accepted that there
was a possibility (by which she must have meamhnisk) that the husband’s family
would take action to remove the children from tippealant even if the husband
remained in the United Kingdom, and that if theldden were to live with the
husband’s family it might prove difficult for theppellant to have any ongoing
contact with them. The effect of the remittal what those findings had to be
accepted and the tribunal was limited to considg(ih whether the acknowledged
risk to the appellant on return to Malawi reachbd threshold of a real risk of
persecution, (ii) whether there was a Conventi@asoa for the harm feared by her,
and in particular whether it would be caused byrhembership of a particular social
group, and (iii) whether the loss of custody andtaot with her children would
constitute a complete denial of her right undeickt3 to respect for her family life.
Those were the respects in which 1J Osborne’s nhit@tion was challenged on
appeal and was agreed to have been infected bysesfdaw: points (ii) and (iii)
were referred to expressly in the statement ofaregsand point (i) was implicit, in
that IJ Osborne’s erroneous approach to the quesfionembership of a particular
social group meant that she did not deal with thiatp Yet the panel failed to follow
the approach required by the remittal. They catetly contrary to IJ Osborne’s
findings, that there was no risk of the husbandmaify attempting to gain custody of
the children; and in consequence they declined dal dvith the question of
membership of a particular social group or to coesiwhether the risk that the
children would be taken away would amount to a detepdenial of the appellant’s
article 8 rights. They thereby failed to carry the task which the Court of Appeal
had required them to carry out.

| do not accept that the order for remittal had #ifect contended for by Mr
Mackenzie. The Court of Appeal certainly has poteefimit the ambit of what is
remitted to the tribunal: seBID (Guinea) v Secretary of State for the Home
Department[2008] EWCA Civ 458. But | can see no such liida in this case.
The order itself provides only that “the case bmited”. | do not regard the
statement of reasons as forming part of the ordés: purpose, as appears from
paragraph 13.1 of the Part 52 Practice Directisripi“set out the relevant history of
the proceedings and the matters relied on as yusiifthe proposed order”. In any
event the statement of reasons in this case digugtort to limit the terms of the
remittal. It identified two errors of law in thenmigration judge’s determination and
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then stated in unqualified terms that the part@mssidered it expedient that the case
“be remitted” to the tribunal. Accordingly, | damnhaccept that the remittal by the
Court of Appeal required the tribunal to reconsidaty the points identified in the
statement of reasons or imposed any jurisdictidinaitation on the scope of the
reconsideration.

15.  The tribunal was, however, bound to approach thensideration in accordance with
the principles laid down iDK (Serbia) and Others v SSHRO06] EWCA Civ 1747.
In his judgment in that case, Latham LJ said this:

“22. As far as what has been called the seconde stdga
reconsideration is concerned, the fact that iass) have said,
conceptually a reconsideration by the same bodyghvimade
the original decision, carries with it a numbercohsequences.
The most important is that any body asked to rddensa
decision on the grounds of an identified error aiv |will
approach its reconsideration on the basis that facyual
findings and conclusions or judgments arising frdnose
findings which are unaffected by the error of laged not be
revisited. It is not a rehearing: Parliament choseto use that
concept, presumably for good reasons. And the tfaadt the
reconsideration may be carried out by a differentpstituted
tribunal or a different Immigration Judge does affect the
general principle of the 2004 Act, which is that fbrocess of
reconsideration is carried out by the same bodyade the
original decision. The right approach, in my vieto, the
directions which should be considered by the imatign
judge ordering reconsideration or the Tribunal yiag out the
reconsideration is to assume, notionally, that the
reconsideration will be, or is being, carried oytthbe original
decision maker.

23. It follows that if there is to be any challertgethe factual
findings, or the judgments or conclusions reachedhe facts
which are unaffected by the errors of law that héesn
identified, that will only be other than in the m@xceptional
cases on the basis of new evidence or new magsritd which
the usual principles as to the reception of suddesce will

apply, as envisaged in rule 32(2) of the Ruleds tb be noted
that this rule imposes the obligation on the parte identify
the new material well before the reconsideratioaring. This
requirement is now underlined in the new Practiceedion

14A. This sets out in some detail what is requirecduch a
notice.

25. Accordingly, as far as the scope of reconatt@n is
concerned, the Tribunal is entitled to approactaiig to give
directions accordingly, on the basis that the rem@ration will
first determine whether or not there are any idiaiie errors
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16.

17.

18.

19.

of law and will then consider the effect of any lswerror or
errors on the original decision. That assessmanild prima
facie take place on the basis of the findings @t fand the
conclusions of the original Tribunal, save andanfar as they
have been infected by the identified error or exrofr law. If
they have not been infected by any error or erobriaw, the
Tribunal should only revisit them if there is newid=nce or
material which should be received in the interesisistice and
which could affect those findings and conclusionsgfdhere
are other exceptional circumstances which justégpening
them”

The reference in that passage to “the Rules” igh® Asylum and Immigration

Tribunal (Procedure) Rules, which provide in rul2(ld that the tribunal may

consider as evidence a note or record made byithaal at any previous hearing at
which the appeal was considered, and in rule 3&2@) if a party wishes to ask the
tribunal to consider evidence which was not conmeideon any previous occasion
when the appeal was considered he must file ana seritten notice indicating the

nature of the evidence and explaining why it was sudbmitted on any previous
occasion.

The tribunal’s direction, issued after remittaltbé case by the Court of Appeal, that
there was to be a complete rehearing on all issppsars to have been issued without
consideration of what, in the light of the prina@plinDK (Serbia) the scope of the
reconsideration ought appropriately to be. Insight attention was then given to the
matter at the outset of the hearing before thelpadndeed, in his reasons for granting
permission to appeal to this court, SIJ Storeyest#tat “it is accepted that we should
have sought to clarify (1) what were the findinggaxt made by the 1J that stood to
be preserved (in the light of the Court of Appeahittal and its terms); and (2) what
Court of Appeal authority dictated as regards gwnsideration process; and (3) why
we considered, in line with that authority, thagrd were exceptional circumstances
justifying a second-stage reconsideration pandbaking afresh at certain factual
Issues”.

Although those matters were not clarified at theseuas they should have been, it is
evident from the panel's determination that theprapched the matter on the basis
that the previous immigration judges’ findings agshe credibility of the appellant’s
historical account were to be preserved but thatg open to the panel to reassess, in
the light of the additional evidence before thehe tactual position that would exist
on the appellant’s return to Malawi and to consither legal issues in the light of the
findings of fact so made. Thus the panel weremdous to respect 1J Osborne’s
findings of historical fact, which depended upom heceptance of the appellant’s
credibility, and departed from her findings onlyriglation to what might happen in
the future on the appellant’s return.

| regard that as a proper, indeed inevitable, apgrdor the tribunal to have taken,
given the existence of the additional evidence. etér they were right to admit the
evidence of the determination in respect of theelippt's husband is a separate issue
to which | will turn next; but once that evidenceasvadmitted, together with the
further evidence submitted by the appellant in oesp, it bore so obviously upon the



Judgment Approved by the court for_ handing down. VH (Malawi) v SSHD

20.

factual question of risk of loss of custody of, a@htact with, the children on the
appellant's return to Malawi that a re-evaluatioh tbe relevant facts was an
appropriate and necessary exercise for the paneidertake. If, therefore, the panel
erred in law in failing to consider and set thegoaeters of the reconsideration at the
outset of the hearing, the error was not matenmdesit did not result in practice in a
flawed approach to the reconsideration.

For those reasons | would reject the argumentsraeebby Mr Mackenzie in relation
to the scope of the panel's reconsideration, irolydhe specific issue raised under
the first ground of appeal.

The determination in respect of the appellant’skiaunsl

21.

22.

23.

It is convenient to move straight to the third grdwf appeal, concerning the status of
the separate determination in respect of the agp&l husband. Mr Mackenzie

submitted that the husband’s determination wasadmhissible in evidence in the

appellant’'s appeal and should not have been tak@®naccount by the panel. He

accepted that the tribunal has a limited inquigtofunction (as to which, see

Macdonald’simmigration Law and Practice™” ed. (2008), paragraph 18.134), but in
his submission the tribunal overstepped the linftghat function and descended
impermissibly into the arena. He submitted tha tandamental rule is that the

tribunal must decide the case on the basis of W#erce placed before it by the

parties; it may have regard to other evidence ath¢oobjective conditions in a

country, but it is not entitled to seek out evidencelating to the personal

circumstances of an appellant.

In Gnanavarathan v Special Adjudicatfit995] Imm AR 64 one of the questions
before the Court of Appeal was whether an adjudicaiad erred in taking into
account other decisions of the tribunal on whethrance was a safe third country.
On the issue of principle, Glidewell LJ (with whaime other members of the court
agreed) said this, at page 70:

“How far, if at all, was [the adjudicator] requireéd take those
decisions into account? In my view, he was under n
obligation to search the files for other decisioéormally an
adjudicator must decide on the material placed reefam.
However, if he already knows of other earlier decis, he is
entitled to take them into account as a recordeffacts upon
which they were based. But, if he is going to klatthe must
draw to the attention of the parties those decssiand give the
parties an opportunity to comment upon them.”

That was followed by Jowitt J iR v Secretary of State for the Home Department, ex
parte Fortunatg1996] Imm AR 366. Similarly iddunaid an unreported decision of
the Immigration Appeal Tribunal notified on 24 Clogs 2001, an adjudicator had
relied heavily on a report on country conditionsSim Lanka which she had looked at
only after the hearing; but the tribunal criticidegl only on the basis that she had not
given the appellant a fair opportunity to deal vitie document.

Mr Mackenzie submitted that the principle appliedthose cases relates only to
evidence concerning country conditions and doesert#nd to evidence concerning
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24,

25.

26.

the personal circumstances of an appellant ordraily. | disagree. It is true that the
particular subject-matter of the cases was evidenneerning country conditions, but
the principle was expressed in general terms as@kIno justification for cutting it
down. In the present case it is clear that theepmund the determination relating to
the appellant’'s husband on a check of the tribgnaicords. In my view the panel did
not overstep the mark in carrying out that checkimrhaving regard to the
determination discovered as a result of the chedkey also complied with the
requirements of procedural fairness by bringingdbtermination to the attention of
the parties and giving time, albeit only a shamtej for it to be considered and for
further evidence to be filed in the light of it;cathe grounds of appeal do not contend
that insufficient time was allowed.

In support of his contention that the panel desednthpermissibly into the arena, Mr
Mackenzie cited a passage from the determinatiathefribunal inJK (Conduct of
Hearing) Cote d’lvoire [2004] UKIAT 00061, concerning the questioning of
witnesses by an adjudicator on points of inconssteand other matters of concern.
At paragraph 43 the tribunal said:

“What is important, however, in relation to thosattars is that
the Adjudicator should not develop a different casen that
being presented by the other party or pursue hikeorown
theory of the case.”

Mr Mackenzie submitted that that is what happenere.h At the hearing before the
panel the Home Office Presenting Officer took atraposition on the husband’s
determination, declining to make further submission it but noting simply that the
burden of proof was on the appellant. The pares firoceeded to develop a case of
their own on the basis of the determination.

| do not accept that submission. If, as | havel htde husband’s determination was
admissible in evidence, then it seems to me theaptnel were entitled (and, indeed,
were required) to consider it in conjunction wilte tother evidence in reaching their
findings on the key issues before them. This watsan exercise of the kind that the
tribunal can have had in mind in saying what it tidK (Conduct of Hearing) Cote
d’'lvoire; and in any event | do not think that the panel ba said to have trespassed
beyond their permitted function in the present case to have fallen into legal error
by taking the husband’s determination into congitien even in the absence of any
positive reliance on it by the Home Office PresegiDfficer. | agree with the panel’s
own observation at paragraph 20 of their deternonafquoted above) that “[to]
ignore that evidence would be for the Tribunalltse its eyes to what may be a very
material aspect of the case in determining risk”.

There remains a further strand to Mr Mackenzielsnsigssions under this ground of
appeal. He submitted that there was no possibées n which the panel could
reasonably place weight on what the husband hadtbha& immigration judge in his
own appeal or draw any meaningful inferences fronThe husband was accepted by
the panel to have lied to both the United Kingdard the Malawian courts. He was
not available for cross-examination. There wagwvidence as to why he had falsely
told the immigration judge that one of the childreras not his. The panel’s
conclusion that he had done so in order to distamoself from the children was pure
speculation. The panel misrepresented the positioaferring at paragraph 54 to the
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husband’s “stated lack of interest in the childretie had stated no such thing, and
this was simply an inference drawn by the panalsummary, in his own appeal the
husband had every interest to distance himself terappellant and her children and
put the focus on his new partner in support ofdriscle 8 claim to remain in the
United Kingdom; but whatever he said in that contek did not follow that it
represented the true position (and even if he waspersonally interested in the
children, his extended family might be).

| have found this the most anxious part of the dasmre us, since the panel’s
dismissal of the appellant’'s appeal depended heanilthe use that they made of the
husband’s determination. There is undoubted fancghe points made by Mr
Mackenzie as to the weight that can properly bequlaon, and the inferences that can
properly be drawn from, what the husband said ppett of his own appeal. But the
panel's use of that material was a considered weciseached after taking into
account submissions to the same broad effect a® thmde to us. The question
therefore comes down squarely to whether the nahteas so lacking in value that it
was unreasonable for the panel to place reliance @ al. | do not think that one
can go that far. Any temptation to substitute er@vn judgment on the merits under
the guise of aWednesburytest must be resisted, all the more so in relatom
decision of a specialist tribunal consisting hefréwm senior immigration judges. In
my view the panel's deployment of the husband’sewheination was adequately
reasoned and rational. It was not vitiated by ampr of law that could justify
intervention by this court.

The making of adverse credibility findings

28.

29.

30.

The fourth ground of appeal concerns two specifidifigs which are said to have
been inconsistent with the previous immigrationges! acceptance of the appellant’s
credibility.

The first related to certain emails produced byappellant for the first time for the
hearing before the panel. They purported to ben filve appellant’s husband, and one
in particular, dated 24 September 2007, implied tigawas in Malawi and stated that
he had asked the courts there to grant him custbtlye children. The panel, whilst
stating that they had found the appellant credibl@ll respects, expressed doubts
about the origin of those emails. They said thiatha evidence in the case indicated
a lack of interest in the children by the husbarnihey also noted that the emails
referred to the appellant being responsible for iisband having been deported,
which made no sense at all since he had never departed or under threat of
deportation and had made a successful human ctiis.

The second finding related to the appellant’s ewidethat she had been told by her
sister in Malawi that the sister had been contadtgdhe husband’s family who
wanted the children. That evidence had been béjo@sborne, who made no clear-
cut finding in respect of it but certainly did n@ject it. It had also been before the
first immigration judge, 1J Salmon, who appeareditoept it. The panel, however,
said that the evidence could not be reconciled withway in which the husband’s
family obtained the divorce. They also pointed that the sister had reportedly said
that the appellant’s husband was looking for het that this made no sense given the
husband’s apparent wish to remain in the Unitedgdem with his new partner and
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31.

32.

33.

34.

35.

his stated lack of interest in the children. Tlaagd did not believe that the sister had
been approached as claimed.

Mr Mackenzie criticised the panel’s findings on skawo matters on the basis that
the panel were guilty of inconsistency (either #ppellant was entirely credible or
she was not), they should not have gone back onfititengs of the previous
immigration judges, and they were wrong and gudfycircularity to reject the
appellant’s evidence by reference to their findimgsespect of her husband.

| would certainly accept that the panel could haxpressed themselves better on
these points. It was strange to refer to the dgmeas “credible in all respects” yet to
reject these particular aspects of her evidencemFother parts of the determination,
however, it is sufficiently clear that the pandeimded to accept the credibility of the
appellant’s historical account but to leave open ffe-evaluation any issue of
credibility relating to the position on return toaMwi: for example, they stated at
paragraph 21 (quoted above) that “[w]e need tosast#®e credibility of her claims
that there is a risk of her losing her childreretfurned”. There was no inconsistency
of substance in the panel's approach.

In relation to the husband’s emails, which were foutvard by the appellant as new
evidence, the panel plainly had to reach a commtusf their own, and the conclusion
they reached was in my view a rational one, gives dstrange and unsatisfactory
content of the emails themselves.

In relation to the sister’s evidence, it would h#een better to acknowledge what the
previous immigration judges had said about it. Big was an issue relating to future
risk on which the panel were not bound by the figdi previously made and were
free to make findings of their own, as they had enel@éar they intended to do, in the
light of all the evidence now before them; and agthie conclusion they reached was
in my view a rational one.

In relation to neither matter, therefore, do | gtdbat the panel fell into legal error.

The expert evidence

36.

37.

| turn finally to consider the issues raised by $keeond ground of appeal, which was
dealt with last in counsel’s oral submissions. yrbencern the panel’s treatment of
the evidence of two experts, namely Dr Laurel Aguilan anthropologist) and Mr
Patrice Nkhono (a Malawian lawyer). Both expegaltiwith the dual legal system in
Malawi, whereby a modern legal system sits aloregsite customary system, and
with the attitude towards children in the patribhe€ustomary system into which the
appellant had married. They were both of the uieat, notwithstanding the divorce
obtained by her husband in Malawi, she would baskt of losing custody of, and
contact with, her children if she returned there.

The ultimate conclusion reached by the panel aftersidering the expert evidence
together with the other evidence in the case isosétin paragraphs 55-56 of their
determination, which | have already quoted. Inwigyv it was reasonably open to the
panel to reach that conclusion on the evidencewalade even though it involved a
rejection of the opinion expressed by the two etspen the issue of risk.
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38.

39.

40.

41].

42.

In the course of their analysis, however, the panatle various criticisms of, and
comments on, the expert evidence to which Mr Mazieetook objection and which |
should therefore examine.

One matter of objection was the panel’s referencspeculation” by the experts. Mr
Mackenzie submitted that the practice of dismiss&irgert opinion as speculation has
been deprecated by the higher courts (see in pkmtiKaranakaran v Secretary of
State for the Home Departmd@000] 3 All ER 449) and that the panel was wroag s
to describe the evidence in this case. For my pawever, | see no substance to the
objection here, where the panel provided a reasemaltiation of the evidence of the
experts, referring to opinions as speculative aeldeon speculation only in relation to
certain specific matters where in my view it wasgs@nable so to describe them. For
example, at paragraphs 42-43 the panel set oussaga in Dr Aguilar’s third report
in which it was said to be highly likely that thppellant would be seen and identified
and then reported to her husband’s family membé&he panel described that view as
based largely on speculation, pointing out thatetlveas no credible evidence that the
husband or his family were actively seeking theeflppt, no evidence as to where the
family resided, and, given that the appellant cowdésonably be expected to
reintegrate herself in an urban area where theogustas matrilineal, no reason to
conclude that her presence would be reported or eeeamented upon.

In an earlier passage, at paragraph 39 of therdetation, the panel expressed the
view that Dr Aguilar had failed to take into accouhat the appellant herself was
from a matrilineal tribe and had never lived in tieal areas of Malawi. As to that,

Mr Mackenzie submitted that Dr Aguilar was well awaf both matters and had not
failed to take them into account. It seems to hna the panel were commenting on a
particular point in Dr Aguilar’'s report and weretiéed in that context to make the

remark they did. In any event, however, nothirtgmately turns on this point, since

it does not affect the core of the reasoning irageaphs 55-56 on which the tribunal
based its overall conclusion.

As to Mr Nkhono, the panel expressed concern ab@atssage in his evidence where
he said that if the custody issue came before th&aM court the appellant could
never be granted custody and it would be imposdilméher to gain access to the
children. The panel said that that went beyondatbjective evidence and that of Dr
Aguilar. Mr Mackenzie submitted that the paneleveot entitled to reject that part of
Mr Nkhono's evidence, but in my view there was apar basis in the material before
the panel for expressing the concern that it dmb&bhe evidence.

In any event the panel went on to deal with Mr Nkibis view that the husband’s

family would pursue the issue. They said that thik no account of the rest of the
evidence as to the lack of action thus far, orhef fact that the appellant would be
returning to an urban matrilineal area and borea&rihmeal tribal name. Further, the

divorce document relied on by the husband in hisy @ppeal indicated that his

representative was his uncle, who the lawyer saidldvbe duty-bound to pursue the
guestion of custody in the appellant’'s absencenthat did not in fact do so and had
apparently been content to let the matter lie esiace. (I should explain that

according to the formal record of the divorce peatings, the husband’s uncle said
that “It is our intention that we will be suppomithe two children”, but it was stated
as part of the judgment/order, and included inftvenal certificate of divorce, that

“The couple will have however got to look afterititevo sons”.)
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43.  Mr Mackenzie made various criticisms of that reasgntoo, and submitted that there
was no proper basis for dismissing Mr Nkhono’s ewmitke. In my view, however, the
reasons given by the panel for disagreeing witHatwyer were sound.

44.  Thus | would reject the appellant’s various argutadhat the panel erred in law in
their assessment of the expert evidence.

Conclusion

45.  For the reasons given | would dismiss the appeal.

Lord Justice Longmore:

46.

47.

48.

49.

| agree with the judgment of Richards LJ. | agreearticular, that the most anxious
aspect of the case concerns the weight placedétrittunal on the determination in
relation to the husband and their conclusion (ftbmevidence given by the husband
in the course of that determination) that the hondiddacked interest in the children”
(para 54). The question is whether that was alasion to which the tribunal could
reasonably come.

| would, for my part, accept that the tribunal wexatitled to have regard to the
determination made in relation to the husband. d&oide otherwise would be to
require the tribunal to proceed without regard tghly relevant evidence which
would be wrong. But once it is accepted that tegermination (and the evidence on
which it was based) was something to which theutréh was entitled to have regard,
the weight which any particular part of the deteration is to be accorded is a matter
for the tribunal not for this court. This courtneet interfere merely because it might
have itself placed less weight on the husbandiemstants about his children than the
tribunal, in fact, did.

| have read the judgment of Pill LJ who, while agng that the Tribunal was entitled
to look at the determination made in the case efappellant’'s husband, holds that
their approach to it was erroneous. As | seeritr tpproach was to accord the weight
which they thought to be appropriate to the huslsaladk of interest in the children.
Of course, another tribunal might have accorded leeight to the husband’s
statement, because he was a serial liar with iste@ his own to promote, but it is
impossible to say that the tribunal was not awarhase factors. How they assessed
them was a matter for them. It may well be thastake as to an established fact
which was uncontentious and objectively verifiabéen constitute an error of law as
stated in_E v SSH[)2004] QB 1044. But the weight which is to be @ced to
evidence properly before a tribunal cannot, to naydnfall within that category.

In these circumstances | can, for my part, deteatnmor of law made by the tribunal
and | would, like Richards LJ, dismiss this appeal.

Lord Justice Pill :

50.

While | agree with most of the reasoning of Riclsakd, set out of course with great
clarity, | regret that | have reached a contrarypobasion. In my judgment, the
appellant has not had the fair hearing to whichishentitied and there should be a
remittal to the Tribunal.
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Earlier Remittal

51.

52.

53.

54.

Though it is subsidiary to my main concern, | cdesifirst the basis on which the
case was, by consent, remitted to the Tribunal by Court on 10 April 2008,
following an earlier appeal from the Tribunal. Tieenittal was in general terms but
followed submission to the Court of an agreed siaté of reasons. That is a not
uncommon practice and one to be welcomed. Sometilteher explanation is
required from the parties to avoid misunderstarglingven if the remittal order is in
general terms, neither party should normally bentéed to resile from their reasons
given to the court as the means of obviating thezlrfer a contest and court order.

Paragraph 2 of the statement of reasons in thesmawided:

“In so deciding, the Immigration Judge accepted there was
a possibility that following her return to Malawie appellant’s
husband would successfully obtain custody of her ¢hldren
by virtue of the fact that they had been marriedlainthe
customary patrilineal law of the Tumbuka tribe, as
consequence of which the children would be viewed i
customary law as her husband’s property. The Imatimn
Judge further found that in that event, there wamssibility
that ‘it may prove difficult for the Appellant toake any
ongoing contact with them’. However, the ImmigoatiJudge
failed to make any findings as to whether or n@réhwas a
real risk that her return to Malawi would lead toflagrant
breach of her rights under Article 8 of the ECHRthe sense
explained by the Court of appeal EM (Lebanon) v SSHD
[2006] EWCA Civ 1531. She accordingly erred in faw

Neither party attempted to resile from that stateinoé reasons. All that was in issue
on this part of the case was the risk on returtnwas to consider that risk that the
parties requested, and this Court ordered, remittelrespectfully disagree with
Richard LJ’s proposition at paragraph 14 that tbmets identified in the statement of
reasons did not impose a jurisdictional limitatammthe scope of the reconsideration.
When making the order he did, | doubt whether Lawsntended the reconsideration
to extend beyond the points identified. It will kea for additional work,
misunderstandings, and will be productive of inpgestif Tribunals can ignore
statements of reasons prepared by the partiestiangticare this statement apparently
was. In my view, it did impose a limitation on theope of reconsideration.

When granting leave to appeal, Senior Immigratiotigé Storey, who was a party to
the Tribunal decision challenged, accepted thatTifleunal “should have sought to
clarify” matters including which findings of fact ade by the Immigration Judge
stood to be “preserved”, and what authority dictaés regards the reconsideration
process. That showed a recognition of the relevaridhe statement of reasons and
was a frank expression of concern about the praoeedtich had been followed by
the Tribunal. Moreover, in accepting, at paragraphthat the Tribunal was bound to
approach the reconsideration in accordance withptiveciples laid down inDK
(Serbia) and Others v SSHR006] EWCA Civ 1747, Richards LJ appears to have
accepted the limitation on the scope of reconstaeraequired by the statement of
reasons.
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Risk on return

55.

56.

S7.

58.

59.

| accept that the Tribunal were entitled, and indesguired, to make findings as to
the risk on return to Malawi. That would includeking findings of fact while, in
doing so, keeping in mind that the appellant hag,tWo previous Immigration
Judges, been found to be credible. Where the falbhave erred in law, in my
judgment, is in their approach to the evidence teefloem of the appellant’s husband.

The appellant married her husband M in 1999 she adapted into her husband’s
patrilineal tribe on marriage. They had two cheldr born in June 2000 and March
2005. There were incidents of domestic violence tre appellant suffered, as the
Tribunal found, abuse at his hands. They separafBuae Tribunal expressed the
appellant’s fear at paragraph 14:

“The Appellant’s fear is that if she is returnedNalawi her
husband and/or her husband’s family will with ti Support
of the law take over custody of her children and shll be
denied any contact with them.”

They referred to the expert opinion of Dr L.B. Agmiwho had long experience of
research in Malawi:

“In her updated report the expert expresses the that in her
opinion it is highly unlikely that the Appellant wil be able to
maintain custody and provide for her children ifureed to
Malawi and that it cannot be assumed that the
international/constitutional system of law would dailable to
her and it is more likely that she would face costoy
practice.”

The Tribunal concluded, at paragraph 56:

“The reason this matter came back from the Cour\mpeal
was on the basis that if the Appellant were to logstody of
her children and also lose contact with them thatuld/
potentially be a breach of her Article 8 rights. e\@ccept of
course that premise to be correct. If the AppéNaere to lose
both custody and contact with her children that Monfringe
her Article 8 rights”

It is the process by which the Tribunal reached @& sequent conclusion that “there
is no reasonable likelihood that the appellantiati@nship with the children would be
terminated” that | consider to be erroneous in law.

Having been informed that her husband was seekingeiain in the United
Kingdom, the Tribunal, of its own initiative, fouritie relevant documents. These
showed that the appellant’s husband had been siotes article 8 grounds in an
appeal against removal. The breadth of rule 5thefTribunal Rules (The Asylum
and Immigration (Procedure) Rules 2005), makedfitdlt to argue that the Tribunal
were not entitled to look at the determination iis lsase. The Home Office
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60.

61.

62.

63.

Presenting Officer acted not only fairly but cothgdn taking a neutral position on
the husband’s determination.

At paragraph 22, the Tribunal set out the evidagieen by the husband in his case:

“Her husband’s appeal was successful on the bdasikiso
relationship with a new partner. He told the Imratgpn Judge
that the eldest child of the Appellant's was nat; lthat they
had had another child which they had tragically thsough cot
death and the only living child that was in fact inas the one
born in the UK. He told the Immigration Judge tley

separated in early 2006 and were divorced at tlieoérthat

year. [The Malawian court record states that tlariage is

dissolved “as per their wishes”.] He had then areither lady
who was a Malawian refugee with indefinite leavedmain in

the United Kingdom. They had been living togetsiace 2007
and intended to marry as soon as possible.”

The Tribunal noted that the earlier Tribunal hddvaéd the husband’s appeal “on the
basis of his now settled family life with the nearfmer in the UK.”

On the appellant’s behalf, the admissibility of thesband’s decision was challenged.
The Tribunal stated, at paragraph 20:

“To ignore that evidence would be for the Tribut@klose its
eyes to what may be a very material aspect of #se ¢n
determining risk.”

Richards LJ has held, and | agree, that the disinigk the appellant’'s appeal
depended heavily on the use the Tribunal madeehtisband’s determination. It is
the use made, in context, of the husband’s evidahdbat hearing that, for present
purposes, it is necessary to consider.

The Tribunal also considered the appellant's ewsden She had “no knowledge
whatsoever of being divorced”. She said that bah children were her husband’s
children and they had not lost a child through aedth. It was not her signature on
the divorce document and her alleged representatitiee divorce hearing was “most
certainly not her brother”.

On these issues, the Tribunal rejected the eviddrmebusband had given in his case
before the Tribunal:

“28. We accept the Appellant’s evidence that sluk too part
in the divorce proceedings; was unaware of it drad it was
obtained dishonestly. The papers have been obt&iom the
court itself and so they no doubt exist.

29. The Appellant's husband's evidence before the
Immigration Judge has not in any way damaged tadilaitity

of the appellant’'s account. It is accepted tha shffered
abuse at his hands and that they separated. aticepted that
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64.

65.

66.

she has two children and that her husband is therfaf both
and it is accepted that if he has undergone divproeeedings
she took no part in them and was unaware of them.”

The judge’s note of the divorce proceedings rectidshusband’s lawyer, who was
his uncle, saying: “It is our intention that we Mik supporting the two children”.

A Malawian matrimonial lawyer, Mr Nkhono, gave esitte that “under the

patrilineal system all aspects of life are gengrdéisigned around the male”. In view
of the patrilineal context of the marriage, it iisely that the family of the husband
would pursue the issue of custody in Malawi, “mseein his absence as they would
feel obliged to bring them up on his behalf”.

| have referred to the Tribunal's finding that tlwidence in the husband’s
determination “may be a very material aspect ofdhge in determining risk”. The
Tribunal have attached considerable weight to thdemce of the husband, a serial
liar on other issues, on his claimed attitude ®dhildren. The uncle must have been
a party to his fraud. The husband’s article 8 imppibn, based on a new relationship,
gave him every incentive to distance himself froim Wife and children who were
likely to be returned to the country of nationabiyd longstanding residence, Malawi.
A display of interest in his children would ine\btg weigh against the article 8 claim
he was making.

The Tribunal make numerous references to the hasbawidence about his attitude
to the children and they should be consideredan¢bntext.

(a) They refer to the Tribunal’s finding in the basd’s case
that “her husband had not retained links with thideen”.
(Paragraph 23).

(b) “The relevance of the husband’s evidence ismé&rms of
what he says but that evidence of his ongoing ésteror
lack of it, in the appellant and her two children”.
(Paragraph 30).

(c) Notwithstanding the uncle’s recorded statemabibut
pursuing the question of custody, “yet he did motact do
so and was content to let the matter lie and hasreptly
remained content ever since”. (Paragraph 47).

(d) “The appellant's husband has taken no stepssdek
contact, let alone custody of his children in th€ U . not
only that but he has openly distanced himself fthem in
the way in which he presented his case to the AIT".
(Paragraph 50).

(e) “The fact that he [the husband] chose to ghat evidence
would indicate a distinct lack of interest in thgpallant and
his children”. (Paragraph 51).
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67.

68.

(N “The dishonestly obtained divorce document .. is also
silent in terms of the future of the children amdlicates
that must be decided elsewhere. That does n&asily
with a father and that father's extended family ethis
determined to have these children”. (Paragraph 52)

(g) “All the evidence in this case indicates a latknterest in
the children by her husband”. (Paragraph 53).

(h) Her husband’s family’s wish to have the childregannot
be reconciled with the way in which that same fgmil
obtained the divorce”. (Paragraph 54).

(i) The husband’s “stated lack of interest in thaldren”.
(Paragraph 54).

() “We find that there is no credible evidence tththe
appellant’'s husband or members of his family hawas
any interest whatsoever in her or her childrerPar@graph
55).

(k) “There is no credible evidence that members hefr
husband’s family would be looking for her”. (Paragh
54).

Their repetition of this point does not improvedtsality but these repeated references
demonstrate the importance attached by the Tribtsm@the husband’s evidence on
this particular issue. It was used as a basigligorediting evidence which supports
the appellant’s fear, that is the emails and thdesce of Dr Aguilar (said to be based
on “speculation”) and Mr Nkhono, some of the abowenments being made in that
context. The husband’s statements are relied dimdothat the expressed fears of a
woman found to be credible are unreasonable anoundéd. The reasoning about
the expert evidence, legitimately conducted, isluariced by the Tribunal's
acceptance of the husband’s claimed lack of intémethe children.

Yet in invoking an article 8 claim based on a nelationship in the United Kingdom,
the appellant had, to say the least, an interedistancing himself from his children,
who were no part of his application to stay andaeuell be returned to Malawi with
their mother. The Tribunal based their conclusayout her fears on return on the
evidence, in other proceedings conducted for gplueposes, and not susceptible to
cross examination, of a serial liar with interesftfis own to promote.

Conclusion

69.

In my judgment, in those circumstances, the Trilianapproach to the husband’s
evidence amounted to an error of law. In bRt Criminal Injuries Compensation
Board Ex Parte A1999] 2 AC 330 at 344 arid Alconbury Developments Ltd & Ors
v Secretary of State for Environment, Transport #relRegion$2003] 2 AC 295 at
paragraph 53, Lord Slynn of Hadley cited with apatoWade and Forsyth,
Administrative of Law, 7 Ed. (1994), pp316-318 in which it is said:
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71.

72.

73.

“Mere factual mistake has become a ground of jatli@view,
described as 'misunderstanding or ignorance ofstabkshed
and relevant fact,' or acting 'upon an incorrestidaf fact.' . . .
This ground of review has long been familiar inrfate law and
it has been adopted by statute in Australia. ftddess needed
in this country, since decisions based upon wraa &re a
cause of injustice which the courts should be &blemedy. If
a 'wrong factual basis' doctrine should becomebésteed, it
would apparently be a new branch of the ultra videstrine,
analogous to finding facts based upon no evidemcacting
upon a misapprehension of law”

Lord Slynn added, ikx Parte A at page 345C:

“For my part, | would accept that there is jurigio to quash
on that ground in this case, but | prefer to detidematter on
the alternative basis argued, namely that what éragxb in
these proceedings was a breach of the rules ofahgustice
and constituted unfairness.”

In E v SSHO2004] EWCA Civ 49, at paragraph 66, Carnwath falesi:

“A mistake of fact giving rise to unfairness iseparate head of
challenge in an appeal on a point of law”

In R (Iran) v SSHO2005] EWCA Civ 982, this court gave general guickaon the
most frequently encountered errors of law. Thesduded: “giving weight to
immaterial matters”. A more traditional approachswthat of Diplock LJ iR v
Deputy Industrial Injuries Commission Ex Parte Meft965] 1 QB 456 at 488. The
decision “must be based upon material which teadgélly to show the existence or
non-existence of facts relevant to the issue tddiermined . . . [the decision maker]
may take into account any material which, as aenait reason, has some probative
value in the sense mentioned above”.

The Tribunal should not have taken into accountd&wte given in separate
proceedings and in the circumstances stated. @ardethe evidence as a “very
material aspect of the case in determining riskbanted to an error of law within the
principles stated in the authorities. | do notadi®e with Richards LJ’s finding that
the Tribunal were entitled to look at the deterrtiorain the husband’s case but their
approach to its contents was erroneous. It wassase of the material they had
found.

The Tribunal’s decision was of course that of acgist tribunal, as Richards LJ has
stated. As assessors of in-country evidence afadges experienced in fact finding
exercises about events in foreign countries, theekise of the Tribunal is to be
respected. On basic issues of fairness, howedweiribunal is, with respect, no more
specialist than any other judicial tribunal. Moren the lying husband’s successful
invocation of article 8 on the basis of a compardy recent relationship following

separation from his abused wife inevitably addsh® sense of unfairness which
pervades this case.
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74. | do not say that the appellant’s case is an easybuit the appellant is entitled to a
fair consideration of the evidence. | would alltve appeal and hear submissions on
the basis for remittal.



