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In the case of Kaboulov v. Ukraine,
The European Court of Human Rights (Fifth Sectiosijting as a
Chamber composed of:
Peer LorenzerRresident,
Karel Jungwiert,
Rait Maruste,
Mark Villiger,
Isabelle Berro-Lefevre,
Zdravka Kalaydjievajudges,
Mykhaylo Buromenskiyad hocudge,
and Stephen Phillip®eputy Section Registrar
Having deliberated in private on 20 October 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. $1®4) against Ukraine
lodged with the Court under Article 34 of the Contien for the Protection
of Human Rights and Fundamental Freedoms (“the €aon”) by
Mr Amir Damirovich Kaboulov (“the applicant”), or2ZNovember 2004.

2. The applicant, who had been granted legal aa& represented by
Mr A.P. Bushchenko, succeeded by Mr S.Y. Stavrowthb lawyers
practicing in Kharkiv. The Ukrainian GovernmenthgtGovernment”) were
represented by their Agent, Mr Y. Zaytsev, of thmistry of Justice.

3. On 23 November 2004 the President of the Se&amution indicated
to the respondent Government that the applicanildhmwt be extradited to
Kazakhstan until further notice (Rule 39 of the é&ubf Court). He granted
priority to the application on the same date (Riileof the Rules of Court).

4. On 28 April 2005 the Court decided to give oetof the application
to the Government. Under the provisions of Arti@® 8§ 3 of the
Convention, it decided to examine the merits ofdpplication at the same
time as its admissibility. Further to the applicantequest, the Court
granted priority to the application (Rule 41 of Reles of Court).

5. The applicant complained under Article 2 of @@nvention that there
was a real risk that he would be liable to captatishment in the event of
his extradition to Kazakhstan. He submitted thaioelld be subjected to
treatment contrary to Article 3 of the Convention,account of the possible
application of the death penalty and the poor dwombl of detention in
Kazakhstan, the lack of proper medical treatmedtassistance in detention
facilities and the widespread practice of tortufedetainees. He further
alleged, under Articles 5 88 1 (c) and (f), 2, 8 dnthat his initial detention
on 23 August 2004 and the decision to extradite taiken by the General
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Prosecution Service were unlawful. He also raisednpiaints under
Article 13 of the Convention, stating that theredhlaeen no effective
remedies for his complaints about his extraditiom violation of
Articles 2 and 3 of the Convention. The applicasbacomplained that he
would be exposed to unfair trial, if extradited Kazakhstan, contrary to
Article 6 § 1 of the Convention. He further claimit there was a breach
of Article 34 of the Convention.

6. On 1 April 2006 this case was assigned to thelyncomposed Fifth
Section (Rule 25 8 1 and Rule 52 § 1 of the Rufé3ouirt).

7. On 17 January 2007 the Court decided to puitiaddl questions to
the respondent Government concerning the applitatlialso decided that
the interim measure, indicated under Rule 39 ofRbkes of Court, should
be maintained.

8. On 3 September 2008 the applicant submittdatdédCourt a letter in
which he requested the Court to strike the apptinadut of the list of cases
as he wanted to be extradited to Kazakhstan. Titer lvas sent with a
covering letter signed by the SIZO Governor ondhme date, stating that it
concerned the applicant’'s request to withdraw hpplieation from
examination by the Court. His mother and the adielzder stated that this
request by the applicant was given under pressumm fthe domestic
authorities and the Governor of Kharkiv SIZO no. @n 6 November 2008
the applicant informed his advocate, Mr Bushchertkat he wished to
pursue his application and asked him to requestQbart to expedite
examination of his case. He also stated that tA® $3overnor and officials
of the State Department for Enforcement of Sentemea put pressure on
him to withdraw his application. On 14 November 20the General
Prosecutor’s Office of Ukraine, which questioned #pplicant on behalf of
the Agent of the Government, informed the Goverraefgent that the
applicant had written the letter of 3 September&€@0e to his continuous
stay in detention and lack of a judgment from thedpean Court. The
General Prosecutor’'s Office stated that the appljcafter consulting his
advocate on 6 November 2008, wished to pursue exdion of his case
before the Court. They further stated that the iappt had no complaints
about the administration of the SI1ZO.

9. Written submissions were received from the idkls=oundation for
Human Rights in Warsaw, which had been grantecelbgvthe President to
intervene as a third party (Article 36 8 2 of then€ention and
Rule 44 § 2).
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

10. The facts of the case, as submitted by thdieparmay be
summarised as follows.

A. Background to the case

11. The applicant was born on 14 August 1979. dpicant claims to
be Mr Amir Damirovich Kubulov, a citizen of the Raign Federation. He
also claims that he has citizenship of the Repubfidckazakhstan. The
applicant is currently detained in the Poltava tpia- detention (the
Poltava SIZO) of the State Department for Enforcement of Sexegen

12. On 16 June 2003 an unidentified person muddgheU.Zh. On the
same date the Ministry of the Interior of Kazakhstkaunched a criminal
investigation into the murder.

13. On 28 June 2003 the applicant was accusedarakfistan, in his
absence, of having committed a crime under Ar@@gl) of the Criminal
Code of Kazakhstan (murder). On the same datevastigator the Ministry
of the Interior decided that the applicant showddlbtained.

14. On 4 July 2003 the Ministry of the Interior Khzakhstan (“the
MIK”) issued an international search warrant foe pplicant on suspicion
of his having committed aggravated murder, invajvoapital punishment
as a sanction (Article 96(2) of the Criminal Codé&azakhstan).

B. The applicant’'s detention and main proceedingselated to the
lawfulness of the applicant’s extradition

1. The applicant's initial detention from 23 Augusto
13 September 2004

15. The facts surrounding the applicant’s init@étention may be
summarised as follows.

16. It was agreed by the parties that the applibad been picked up at
9.20 p.m. on 23 August 2004 and detained thereaitiough there was no
agreement as to where and why the applicant wasnéet They provided
various documents certifying what happened in theod from 9.20 p.m.
on 23 August 2004 to 7.30 p.m. 25 August 2004, Wwigien be summarised
as follows.
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17. According to a document entitled “Record ofear based on
suspicion of involvement in a crime” [{pomoxon o 3adepaicanuu no
nooospenuio 6 cosepuienuu npecmynienus”; hereafter - the “detention
record”), issued by Major Tsarruk of the DniprovsBistrict Police
Department of Kyiv, a police patrol stopped the leapt, described as
Amir Damirovich Kubulov, born on 14 August 1979, siding at
86, Zenkova Street, Almaty, Kazakhstan, on 23 Au@@®4 at 9.20 p.m.
The detention record was dated with the same cdatdime.

18. In smaller print, in what appear to be staddalocks of text, the
following grounds for arresbrosanus 3adepocanus) are set out:

“(...) 1. Person had been arrested at the momértommitting a crime orin
flagrantg,

2. The witnesses of a crime and its victims hadeniified this person as an
offender;

3. Traces of crime were found on the suspect®cloithes, with him or in his place
of residence;

4. [There is] other data, giving grounds to susfiee person in committing a crime,
if he/she tried to escape or has no permanent plfagsidence or when the identity of
the suspect has not been established.”

19. The detention record also set out, again iallgmint, reasons for the
applicant’s arrestomusul 3a0eporcanus):

“To prevent crime.

1. To prevent a possibility of disappearing frohe tinvestigation and the court,
ensuring enforcement of a criminal sentence.

2. To prevent events which would hinder the eghbient of objective truth in the
criminal case.”

20. The detention record then noted, in largetptivat the applicant was
suspected of involvement in the crime envisagedriicle 96 8 1 of the
Criminal Code of Kazakhstan. The detention records wsigned by
Major Tsarruk and stated that the applicant hadh Beaniliarised” with the
reasons for his detention (the applicant signexhd marked it stating that
he familiarised with it in Russian languageosraxomnen™), and with his
rights and duties, as it was provided by Article didthe Regulation “On
temporary detention of persons suspected in commgitof crime”. It
contained no exact date and time when the applitattbeen familiarised
with the reasons for his detention. After the agit’s signature, the record
stated that the prosecutor had been informed abeuapplicant’s arrest at
10.00 p.m. on 23 August 2004.
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21. In their further observations of 13 March 200 Government
contended that after his apprehension at 9.20 gn23 August 2004 under
Article 115 of the Code of Criminal Procedure andtidde 10 of the
Regulation of 13 July 1976 “On the temporary detentof persons
suspected of having committed a criminal offenc&e( paragraphs 65 - 67
below), the applicant stayed at the Dniprovsky iastPolice Station. In
particular, they referred to the aforementionedenign record. The
Government also stated that the applicant had beaiiarised with the
reasons for his detention after 10.00 p.m. on #mesday. They did not
specify when.

22. In their further observations of 23 May 206€ Government stated
that the applicant was taken to the sobering ugitfa@at 9.25 p.m. on
23 August 2004. They referred to a written reply 4oApril 2007 to a
request of the Dniprovsky Prosecutor dated 28 Ma@h7. In reply the
centre’s director informed the District Prosecutwat the applicant arrived
at the facility at 9.25 p.m. on 23 August 2004 &eid it at 7.30 a.m. on
24 August 2004. The director also stated that tppliGant had been
diagnosed with acute alcohol intoxication with pgriton, psychic and
behavioural disorders.

23. According to the medical card concluded bysbleering up facility
(Kyiv City Narcological Clinical Hospital “Sociotmapy” of the Ministry of
Health), the applicant arrived there at 9.25 p.m.28 August 2004. The
medical card also provided that the applicant'sguasis of alcohol
intoxication and respective disorders had beerbksted on 24 August and
that he had stayed in the facility for two night$he centre’s
contemporaneous records note the applicant as diémgan brought to the
centre from Malyshka street in the Dniprovsky Daitrof Kyiv by a
Mr Kolomiyets. The card states that the applicaayed at the sobering up
facility from 9.25 p.m. on 23 August 2004 to 7.3fhaon 25 August 2004,
that is, for two nights.

24. On 24 August 2004 the MIK, in reply to requekthe Ministry of
the Interior of Ukraine, confirmed to the Kyiv Depaent of the Interior
that the applicant was wanted as a murder suspect.

25. The applicant, through his mother’'s submissitm the Kyiv City
Court of Appeal 4nensyitinuit cyo micma Kuesa) on 13 September 2004,
contended that he had been taken directly to thersg up facility on
23 August 2004 as he had no identity papers witm, héind, in his
observations of 21 October 2005 he stated thatiétention record dated
9.20 p.m. on 23 August 2004 had been preparedaitdy his identity had
been established and the authorities were awartethieaapplicant was
wanted by the law enforcement authorities of Kasédmn

26. On 3 September 2004 the MIK established thaK&boulov was a
citizen of Kazakhstan.
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27. On the same date the General ProsecutorsceOffiGPO”) of
Ukraine informed the Kazakhstan GPO that the apptichad been
apprehended in Ukraine and asked whether Kazakh#tmded to seek the
applicant’s extradition.

28. After his return to the police station, theplagant made an
“explanatory statement” to a prosecutor, dated gtedsber 2004, which
was written for him in Ukrainian by the senior assint of Kyiv prosecutor.
The applicant confirmed its contents in Russiaaniicano eepno”). After
stating that he had not committed any criminal mdts, he added without
mentioning any exact times, that he had been stbppeolice officers on
23 August 2004, who took him to the sobering-uplifgcand after that to
the police station, where he remained.

29. On 10 September 2004 the Deputy Prosecutliefinformed the
Extradition Department of the GPO of Ukraine of ttetails as to the
applicant’s identity. In particular, it was estahbled that the applicant’s
name was Mr Amir Damirovich Kaboulov and that heswa citizen of
Kazakhstan only. The information also stated tleatdmmitted no crimes
on the territory of Ukraine and did not have refigéatus.

30. On 13 September 2004 the Dniprovsky proseautdrthe head of
the Dniprovsky District Department of the Interiodged a petition with
the Dniprovsky District Court of Kyiv (“the Dnipreky Court”;
Huinposcoruti pavionnuti cyo micma Kuesa) seeking a warrant for the
applicant's detention in SIZO no. 13 of the Statep&rtment for
Enforcement of Sentences.

31. On the same day the Dniprovsky Court, in tihesgnce of the
prosecutor and after having heard the applicasyed a warrant for the
applicant’s detention on the grounds that there wasearch warrant in
respect of him in Kazakhstan and that the Ukrainguthorities were
awaiting documents from the Kazakh authorities e extradition to
Kazakhstan. The court found that the applicantiteh picked up drunk at
Malyshka street by the police at 9.20 p.m. on 28ust 2004. The court
noted that the applicant had explained to the paliticers at the time of his
arrest that he resided in Kyiv without registratidrne court decided to
detain the applicant in SIZO no. 13, and also rulleat the applicant’s
detention was not to exceed 30 days (that is, d2tiDctober 2004). The
court further decided that the applicant should b&aided on the basis of
Articles 60 — 62 of the Minsk Convention, as he wade extradited to
Kazakhstan. The Court also referred to Articles 885 and 2 of the Code
of Criminal Procedure. The applicant was informddthe possibility of
lodging an appeal.
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2. Main proceedings related to the lawfulness loé¢ tapplicant’s
detention pending extradition

32. On 16 September 2004 the GPO of Kazakhstarested the GPO
of Ukraine to detain the applicant pending extiadit

33. On 18 September 2004 the GPO of Kazakhstalettey, confirmed
the search warrant in respect of the applicantragdested his extradition
to Kazakhstan on the grounds that on 30 June 2@®3pplicant had been
charged with non-aggravated murder (Article 96 & the Criminal Code)
of Zh.U.Zh. They also stated that criminal procegdi had been pending
against the applicant since 16 June 2003 and h&dwd on the wanted list
since 28 June 2003. The GPO of Kazakhstan assumedUkrainian
authorities that the applicant would not be prossttdor criminal offences
different from those mentioned in the extraditiolmgeedings without the
consent of the Ukrainian authorities.

34. On 2 December 2004 the GPO of Kazakhstanndmnaletter, gave
additional assurances confirming that the applieaotld not be liable to
the death penalty in Kazakhstan and that his rights lawful interests in
the course of criminal proceedings would be adedygirotected. They
mentioned inter alia a moratorium on executions imposed by the
Presidential Decree of 17 December 2003 until &bblition of the death
penalty.

35. On 23 and 24 September 2004 the applicant'thenocand his
advocate in the domestic proceedings (Mr Priduvalaespectively,
appealed against the order of the Dniprovsky Colit3 September 2004.
They requested that the applicant be released @ubjean undertaking not
to abscond, until the applicant’s identity had beenified. In particular,
they claimed that the applicant was not a citizeazakhstan, but a citizen
of the Russian Federation and that the order edeto a different person.
They also requested an extension of the time-liarilodging an appeal as
the applicant had not been informed about the piisgiof doing so in
good time.

36. On 27 September 2004 the Deputy Prosecutoer@enf Ukraine
informed the GPO of Kazakhstan that the GPO of lokraagreed to
extradite the applicant. The letter mentioned tlednto organise the
applicant’s transfer to Kazakhstan. By a sepawdtterl written on the same
date, the Deputy Prosecutor General informed theidtty of the Interior,
the SDES and the Deputy Prosecutor of Kyiv that approved the
applicant’s extradition and his transfer to Kazahsunder guard.

37. On 5 and 10 October 2004 the applicant’s lasvy®ir Priduvalov
and Ms Shevchenko) appealed against the failur¢hefjudge of the
Dniprovsky Court to pursue the appeal proceedingjsedh for by the
applicant's mother and lawyer on 23 and 24 Septen2@04. On
7 October 2004 the Kyiv City Court of Appeal refdsto consider the
appeal on the grounds that it had been lodgedfduhe, and remitted it for
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a decision on its admissibility to the first-instancourt (Articles 165 (2),

sub-paragraphs 7 and 353 of the Code of Criminatd®ture), which on

16 November 2004 rejected the appeals lodged bypipdicant’'s mother

and Mr Priduvalov as his mother had no standindpénproceedings and the
appeal had been lodged out of time, respectivehis Tuling was not

appealed.

38. On 14 October 2004 the applicant’s mother estpd the Governor
of SIZO no. 13 to release the applicant from dédendn the grounds that
he was detained unlawfully.

39. On 15 October 2004 the applicant’'s advocatigdd a complaint
with the Shevchenkivsky District Court of Kyiv (‘#h Shevchenkivsky
Court”; Illesuenxiscoruii pavionnuti cyo micma Kuesa) requesting that the
applicant be released from SI1ZO no. 13.

40. On 23 October 2004 the applicant was traredfeto Kharkiv
SIZO no. 27 with a view to his further transferti® competent authorities
of the Russian Federation which were to hand tipicgmt over to the law-
enforcement authorities of Kazakhstan.

41. On 24 November 2004 the applicant’s extradits@s suspended by
the GPO of Ukraine, following the interim measurgicated to the
Government of Ukraine under Rule 39 of the Rules Giurt on
23 November 2004.

42. On 6 January 2005 the applicant lodged comislawith the
Dniprovsky Court seeking a finding that his detentiin Kharkiv
SIZO no. 27 was unlawful. On 18 January 2005 thato®fused to accept
the applicant’'s complaint as it had been lodgedh viite wrong court,
contrary to the requirements as to territorialgdiction.

43. On 11 April 2005 the applicant’s lawyer, MrdBigchenko, informed
the Court that the applicant had requested refaggas in Ukraine and that
this request was being examined.

C. Various judicial proceedings against the decishs to detain the
applicant and to extradite him

1. Proceedings relating to the lawfulness of tpplEant’s detention
in SIZO no. 27

44. On 30 November and 1 December 2004 the applcanother
lodged administrative complaints with the ZhovtneRjystrict Court of
Kharkiv (“the Zhovtnevy Court”; J)Kosmnesuii pationnuti cyo micma
Xaprosa) requesting the applicant’s release and a fintlag the inactivity
of the Governor of Kharkiv SIZO no. 27 in examinitige applicant’s
complaints about his continued detention had bedadul.
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45. On 10 December 2004 the court refused to dengihe complaint as
it had been lodged under the Code of Civil Procedlihe court suggested
that the applicant should re-lodge the complairdeurArticle 106 of the
Code of Criminal Procedure (detention of a crimirsaispect by the
investigating body) as it concerned his detentiamd ahe criminal
proceedings instituted against him in Kazakhstan.

46. On 24 March 2005 the Kharkiv Regional Court Appeal
(Anensyitinuit - cyo  Xapriscorkoi obnracmi) quashed the ruling of
10 December 2004 and decided not to examine th&capfis mother’s
complaints as she had no standing in the criminatgedings against her
son.

47. No appeal on points of law was lodged with Swgreme Court
against this ruling.

2. Proceedings against GPO of Ukraine relatingthte lawfulness of
the applicant’s detention

48. On 7 and 10 December 2004 the applicant’s éawythe domestic
proceedings (Ms Shevchenko) and the applicant’shemoeach lodged a
complaint with the Pechersky District Court of Kyi{\the Pechersky
Court”; Ileuepcokuii pationnuti cyo m. Kuesa) against the GPO of Ukraine
requesting that the applicant’s extradition to Kdstan be prohibited. They
also asked the court to declare the GPO of Ukraidetision to extradite
the applicant unlawful. They referred, inter at@Articles 5, 6, 7 and 13 of
the European Convention on Human Rights, Articleob%he Constitution
of Ukraine and various provisions of the Code ofil®rocedure. A hearing
in the Pechersky Court was scheduled to take ma@6 January 2005, but
was adjourned to 28 January 2005.

49. On 28 January 2005 the Pechersky Court, inatheence of the
representatives of the GPO of Ukraine, allowedapplicant’'s complaints,
declared the decision to extradite the applicardmakhstan unlawful and
prohibited the GPO of Ukraine from extraditing dygplicant.

50. On 28 February 2005 the GPO of Ukraine lodgedppeal with the
Kyiv City Court of Appeal against the aforementidrjadgment, requesting
that the case be remitted for fresh consideratothé first-instance court.
They mentioned in the appeal that the applicantbbesh detained in Kyiv
on 23 August 2004. On 14 and 17 March 2005 theiegyllodged counter-
arguments against the GPO of Ukraine’s appealriefginter alia to
various provisions of the domestic and internatiofew, including
Article 5 § 1(f) of the Convention and Article 1@6 the Code of Criminal
Procedure.
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51. On 27 May 2005 the Kyiv City Court of Appeakenined the GPO
of Ukraine’s appeal, quashed the decision of theh@wky Court of
28 January 2005 and remitted the case for freshideration. In particular,
it found that the Pechersky Court’s judgment ofJa8uary 2005 had been
adopted in the absence of the GPO of Ukraine’sessmtatives, who had
not been duly informed of the date and time of likaring in the case, as
required by Article 307 of the Code of Civil Procee.

52. On 1 July 2005 the Pechersky Court termin#ttedoroceedings on
the grounds that the applicant had failed to compith the procedure
prescribed by law for introducing complaints innaimal proceedings. In
particular, the court found that the complaintsiagfathe GPO of Ukraine
should be examined in the course of criminal prdoegs, in accordance
with the procedural rules of the Code of Criminabdedure (paragraphs 7
and 8 of Article 106 of the Code) and not as adstiative complaints
under the Code of Civil Procedure.

53. On 22 September 2005 the Kyiv City Court ofpAal upheld the
ruling of 1 July 2005, finding it to be lawful. Iparticular, it referred to
resolution no. 16 of the Plenary Supreme Court &fcBber 2004 and the
relevant provisions of the Code of Administratiustice (Articles 199, 200,
205 and 206), stating that as the applicant comgthabout lawfulness of
his detention and his possible extradition, he toadppeal against it to the
court in accordance with the rules enshrined in @we of Criminal
Procedure and the relevant provisions of the iatgwnal treaty, which were
applicable to extradition.

54. On 12 October 2005 the applicant appealedoamtgpof law to the
Higher Administrative Court against the ruling & 3eptember 2005. The
outcome of these proceedings is unknown.

3. Proceedings relating to the lawfulness of tippliant's detention
in SIZO no. 27

55. On 20 December 2004 the applicant lodged camigl with the
Zhovtnevy Court seeking a declaration that his mieda in
Kharkiv SIZO no. 27 was unlawful. He referred taiéles 29 and 55 of the
Constitution, and Article 5 88 1, 3, 4 and 5 of @envention. In particular,
he alleged that the time-limit for his detention dhaxpired on
12 October 2004 (thirty days after 13 September42GBe date of the
decision of the Dniprovsky Court to detain him).

56. On 25 January 2005 the court resumed the eediom of the
applicant’s appeal. The hearing was adjourned unfiebruary 2005 owing
to the failure of the applicant’s representativappear before the court.
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57. On 7 February 2005 the court decided to adjthe examination of
the applicant’'s appeal in order to obtain furthandence from the
Pechersky Court and the GPO of Ukraine. The neatihg was scheduled
for 4 March 2005, when the proceedings were agdjouaned for the same
reason.

58. On 14 April 2005 the court adjourned the pealtegs pending the
examination of the GPO of Ukraine’s appeal agathst decision of the
Pechersky Court of 28 January 2005 (see paragi@pbhdéve).

59. On 7 September 2005 the Zhovtnevy Court regetie applicant’s
complaints. In particular, it found that the appht was detained in Kharkiv
SIZO no. 27 not on the basis of the decision of Dmgprovsky Court of
13 September 2004, but on the basis of the exiwadiarrant {anxyisn) by
the Deputy Prosecutor General and his decisiorraioster the applicant
under guard gmanysamu ma xounsowsamu) to Kazakhstan (see paragraph
36 above). Furthermore, the court referred to #oe that the extradition had
been suspended in view of the proceedings pendsfigrd the European
Court of Human Rights. It therefore found the aggtit's detention to be
lawful. It referredinter alia to Article 29 of the Constitution of Ukraine,
Articles 56 — 62 of the Minsk Convention, Articl&65(1) and 165(2) of the
Code of Criminal Procedure, as well as Article 5883 and 4 of the
Convention. It also held that the applicant’s namas “Amir Damirovich
Kaboulov” and that he was a citizen of the RepubfiKazakhstan.

60. On 14 October 2005 the Zhovtnevy Court foredrthe case file to
the Kharkiv Regional Court of Appeal with a view ttoe hearing of the
applicant's appeal which was scheduled for 15 Ndwm2005. The
outcome of these proceedings is unknown.

[I. RELEVANT LAW AND PRACTICE

A. Relevant Ukrainian domestic law and practice

61. The relevant domestic law and practice, inagdthe relevant
provisions of the Constitution of Ukraine, Codes @il and Criminal
Procedure and the Code on Administrative Justicethe relevant extracts
from the Supreme Court’s practice, are summarisethé judgment of
Soldatenko v. Ukraingno. 2440/07, 88 21 - 31, 23 October 2008).

B. Other domestic normative acts in force at the mterial time

1. Constitution of Ukraine, 28 June 1996
62. Article 29 of the Constitution of Ukraine resaak follows:
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“Every person has the right to freedom and persiowalability.

No one shall be arrested or held in custody othan fpursuant to a substantiated
court decision and only on the grounds and in atmwe with the procedure

established by law.

In the event of an urgent necessity to preventap a crime, bodies authorised by
law may hold a person in custody as a temporaryemtére measure, the reasonable
grounds for which shall be verified by a court witkeventy-two hours. The detained
person shall be released immediately, if he or ls&g not been provided, within
seventy-two hours from the moment of detentionhwitsubstantiated court decision

in regard to the holding in custody.

Everyone arrested or detained shall be informetowit delay of the reasons for his
or her arrest or detention, apprised of his or figits, and from the moment of
detention shall be given the opportunity to perfigrdefend himself or herself, or to
have the legal assistance of a defender.

Everyone detained has the right to challenge hikesrdetention in court at any
time.

Relatives of an arrested or detained person skaihformed immediately of his or
her arrest or detention.”

2. CIS Convention on legal assistance of 22 Januk®93 (with
amendments dated 1998)
63. The relevant provisions of the Convention smenmarised in the
judgment of Soldatenko v. Ukraine(no. 2440/07, 88 21 - 31,

23 October 2008), andRyabikin v. Russia (no. 8320/04, § 104,
19 June 2008). Other relevant extracts from thev€otion read as follows:

Article 60

Detention pending extradition

“The requesting Contracting Party shall immediatilppt the necessary measures
for detention of a person whose extradition is esfied, except in circumstances in
which the person cannot be extradited.”

Article 80
Procedural relations with regard to extradition and criminal prosecution

“Procedural relations with regard to extraditionriminal prosecution, and
enforcement of investigative sanctions involvintizeins’ rights and necessitating the
approval of the prosecutor shall be handled bytlsecutors general (prosecutors) of

the Contracting Parties.”
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2. Militia Act of 20 December 1990 (as in forcela material time)

64. According to section 11 8 5 of the Militia Agtersons arrested for
alcohol intoxication in a public place, unable talky posing danger to
themselves or others, shall be transferred by @dhat arrested them to
specialised sobering-up facilities or to their horaey shall be held in
police stations only if their address is unknowntlwere is no sobering-up
facility in the locality.

3. Regulation no. 4203-IX of 13 July 1976 “On themporary
detention of persons suspected of having commadtectiminal
offence” (enacted by Decree of the Presidium of YWerkhovny
Soviet of the USSR and still in force in Ukraine)

65. According to the section 3 of the Regulati@ach instance of
detention of a suspect shall be documented. Thevaet record shall
contain reasons, grounds, motives, exact day and, tyear and month,
place where a suspect was arrested, explanatiomsdetained and the time
when the record was concluded. The record shadlidgieed by the suspect
and a person who prepared it. The period of deterghall be calculated
from the moment the suspect was brought to theaatanvestigation body
or from the actual moment of apprehension.

66. According to section 4 of the Regulation, tlagv-enforcement
authorities must inform the prosecutor of any faelated to the detention
of a person within twenty-four hours of the timedreshe was apprehended.
The prosecutor must issue a warrant for detentighirwforty eight hours
from receipt of such information, or release theaohed.

67. Section 10 of the Regulation envisaged thataord should be
drawn upon person’s apprehension and that thisopesisould be informed
of the rights of an apprehended suspect.

C. International human rights reports on Kazakhstan

1. Kazakhstan: Amnesty International Briefing e tUN Committee
Against Torture (November 2008)

68. The relevant extracts provide as follows:

“5. Cruel, inhuman or degrading treatment or punishment (Article 16)
5.1. The death penalty

In May 2007 the scope of the application of thetklgaenalty permitted by the
constitution was reduced from 10 “exceptionally vgfacrimes to one — that of
terrorism leading to loss of life. The death pgnalso remains a possible punishment
for “exceptionally grave” crimes committed duririghés of war. A person sentenced
to death in Kazakhstan retains the right to petifior clemency. A moratorium on
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executions, which had been imposed in 2003, rerdaineforce and no death
sentences were passed during 2007 and the firstalths of 2008. All 31 prisoners
on death row had their sentences commuted tonfifgisonment.

Amnesty International is concerned that the deathmajty could be applied to acts
committed outside Kazakhstan and ... concern ightened in view of the
documented failure of judges to exclude evidenceaeted under torture and the
numerous reports of the authorities using natiamal regional security and the fight
against terrorism to target vulnerable groups sashasylum-seekers and groups
perceived to be a threat to national and regicadligy. ....

5.2. Prison conditions

Whereas by all accounts Kazakhstan had implemeatedccessful reform of its
penitentiary system ... the last two years haventefly seen a decline in prison
conditions, with many of the abusive practices ceiogng more and more often.

2007 saw a number of disturbances in prisons cahmpsighout the country with
large groups of prisoners committing acts of salfitation, such as slicing their
abdomens, hands and necks, reportedly in protestetdriorating conditions of
detention. The South Kazakhstan Regional officéhefprosecutor opened a criminal
case into the abuse of office, and the unlawful efs@olice equipment, by prison
officials in relation to 77 prisoners committing tecof self-mutilation. The
prosecutor’s office was quoted by the press as thdmithat prison officers had
beaten and otherwise ill-treated prisoners. Needetis the prison officials were not
charged under Article 347-1 (Torture). The prisgndremselves were charged with
organizing disturbances in order to disrupt thecfioming of the prison, a criminal
offence under Article 361 of the Criminal Code pmirable from one to up to
10 years’ imprisonment.

NGOs told Amnesty International that the conditiafsdetention in prisons had
severely deteriorated since 2006 and that they wemreiving increasing numbers of
complaints of torture or ill-treatment from priseseor from relatives. It was
becoming increasingly difficult for prisoners todfge complaints about torture or
other ill-treatment by prison officers, according these reports, because all
correspondence was vetted by the prison admingtrand complaints could only be
forwarded to the local prosecutor's office with thermission of the prison
administrator, in contravention of the rights ofspners and detainees. NGOs were
told that prisoners had to pay the prison admiaiigtn to see a medical doctor or to
get medical treatment, or to send letters or mdame calls to their families, that they
were often locked up in punishment cells for exazhgheriods of time for either
complaining about cruel, inhuman or degrading treait or punishment or for
disobeying orders by prison officers. Some methofipunishment meted out to
prisoners reportedly included being forced to clégilets with their bare hands and
wash the floor naked.”
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2. Report of the Special Rapporteur of the Comonsen Human
Rights on the independence of judges and lawyeegndro
Despouy (Addendum “Civil and Political Rights, iading the
guestions of independence of the judiciary, adriration of justice,
impunity”), at Sixty-first session Item 11(d) ofettprovisional
agenda, 11 January 2005

69. The relevant extracts from the Special Ragpot report provide
as follows:

“... 20. Moratorium on the death penalty

In December 2003, the Senate proposed a moratasiurthe death penalty. By
presidential decree the moratorium was extendeghimuary 2004 and the Criminal
Code amended to introduce life imprisonment instefachpital punishment. With all
human rights organizations, the Special Rapporteeicomes this development,
especially having in mind that 40 persons were @gbeztin 1999; 22 in 2000 and 15 in
2001. Since the moratorium, only one death sentesaseregistered and the Supreme
Court commuted it to life imprisonment.”

3. The International Helsinki Federation for HumBRmghts Report of
11 September 2006

70. The relevant extracts from the Report redolésnys:

“.... Though there has been a moratorium on exewsitsince December 2003 and
life imprisonment has been a viable legal altexmatio the death sentence since
January 2004 -- both developments welcomed byHike-} this latest ruling signals
that obstacles remain in Kazakhstan’s journey tdwabating the use of the death
penalty and, eventually, abolishing it. With theratorium in place, lbragimov now
goes to death row, joining 27 other inmates andtawgahis death should the political
will of the Kazakh government break and lift theratorium. ...”

4. International Service for Human Rights Report Kazakhstan
(discussed at the 26th session of the Committemstg@orture in
Geneva, 30 April to 18 May 2001)

71. The relevant extracts from the Report of tr@em@ittee against
Torture read as follows:

Kazakhstan (initial report)

“... The Committee was concerned about the allegatiof torture and other
degrading treatment committed by law enforcementiciafs. The lack of
independence of the [prosecutors], the defence seduand the judiciary was also
raised with concern. The Committee highlighted thi¢gations of torture are not
being considered seriously, as reflected by the fhat investigations are being
postponed and judges sometimes refuse to recogvigence of torture.

Another point of concern related to overcrowdingl arduced access to medical
care in prisons and detention centres.



16 KABOULOV v. UKRAINE JUDGMENT

... The Committee recommended that the crime déitey as outlined in the Penal
Code, be amended in line with the Convention. ¢fedrthe State Party to ensure a
fully independent mechanism of complaints and en#ié defence counsel to follow
a case from the beginning and to gather eviderice ..

5. Analysis of the legal framework for the deatingdty in Kazakhstan
by OSCE/ODIHR

72. The relevant extracts from the analysis by @®CE Office for
Democratic Institutions and Human Rights on thetlugenalty (by means
of shooting) in Kazakhstan, dated 20 November 2668t as follows:

“.... There are currently 27 persons on death mwazakhstan. Persons subjected
to the moratorium are currently detained in pratttietention facilities.

... Official statistics provided by the Office dfet Prosecutor-General indicate that
nine death sentences were passed in the period3@odune 2003 to 30 March 2004.
No death sentences entered into force (i.e., pkals stages exhausted) in this period.
According to unofficial statistics, only one deadntence has been passed since the
moratorium was put in place, but this was subsetiyieeduced to life imprisonment
by the Supreme Court.

... Official statistics provided by the Office dfet Prosecutor-General indicate that
no executions were carried out in the period frahd@ne 2003 to 30 March 2004.

... All persons sentenced to death have the riglappeal for commutation of the
sentence to life imprisonment or 25 years’ imprisent (Art. 49(3) of the Criminal
Code, Art. 31(2) of the Criminal Procedure Codej &mt. 166(1) of the Criminal
Executive Code). The cases of all persons sentemcedeath are considered
regardless of whether the sentenced person hasitedbran appeal for clemency
(Presidential Decree No. 2975 “On provisions fordpaing procedure by the
president of the Republic of Kazakhstan”, 7 May@99

... Relatives are not informed in advance of thie dd execution, the body is not
returned, and the location of the place of budalat disclosed to the relatives until at
least two years after the burial has taken place (&7, Criminal Executive Code).”

6. US Department of State Country Reports on Hurkaghts
Practices - 2004, released by the Bureau of Denmgr&uman
Rights and Labour, 28 February 2005 (extract on dddustan)

73. The relevant extracts from the US DepartméState report read as
follows:

Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment

“The Government reported that 51 criminal casesnagydaw enforcement officers
for physical abuse were filed during the year.

... Prison conditions remained harsh and sometiifeeshreatening. Mistreatment
occurred in pre-trial detention facilities and irrispns, and nongovernmental
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organizations (NGOs) and international organizatiomported that abuses of
prisoners increased after the head of the perdigntystem and approximately
one-third of the prison administrators were rephge 2003. The December 2003
transfer of supervision of pre-trial detention féieis from the Ministry of the Interior

to the Ministry of Justice was completed in Mayaa®sult of this transfer, conditions
improved, although they remained harsh. The heathefprison system and two
deputies resigned in February following reportsbofital beatings of inmates in
certain prisons. Violent crime among prisoners wasimon. During the year, the
number of prisoners continued to decline signifitsanMuch of the decrease was
associated with the 2002 Humanization of Criminadtite Law, which prescribes
punishments other than imprisonment, such as pgahdor minor first offences.

The Government reported 2,600 total violationsluding physical force violations,
by employees of the penitentiary system during year. Some officials were
punished for these abuses; 911 employees receiseiplthary punishment, including
fines, demotions, and dismissal and another 8 eapkwere convicted on criminal
charges.

In the past several years, prison diets and avktijalof medical supplies have
improved. There were 6 tuberculosis colonies andulZerculosis hospitals for
prisoners; 5,591 prisoners were housed in theseniad. While the incidence of
tuberculosis stabilized, HIV/AIDS continued to bepeoblem. The Government,
together with the U.N. Development Program (UNDE&)ntinued to implement a
project to prevent HIV/AIDS and other sexually wsanitted diseases in penitentiaries.
Prisoners were permitted to have visitors, althotmghnumber and duration of visits
depended on the security level of the prison aadytpe of sentence being served.

Prisoners were held in close proximity, barrackgestfacilities; however, a
government program to build new correctional féiedi and rehabilitate existing
facilities continued throughout the year.

Incidents of self-mutilation by inmates to prot@sison conditions continued. In
general, the Government did not take action inorsp to self-inflicted injuries by
prisoners... "

7. US State Department Country Reports on HumghtRPractices —
2006, released by the Bureau of Democracy, HumamtRi and
Labour, 6 March 2007)

74. The relevant extracts from the report reafibbews:

“(...) The following human rights problems were oejgd: an incident of unlawful
deprivation of life; ... detainee and prisoner ahumhealthy prison conditions; ... lack
of an independent judiciary; ...

a. Arbitrary or Unlawful Deprivation of Life
... The court sentenced Rustam lbragimov, a formaristry of internal affairs

official, to death, though he will remain in pris@s long as the death penalty
moratorium remains in effect. ....



18

KABOULOV v. UKRAINE JUDGMENT

c. Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment

The constitution and law prohibit such practicaes, police and prison officials at
times tortured, beat, and abused detainees, aftebtain confessions. In its Human
Rights Commission’s annual report, the governmeknawledged that torture and
other illegal methods of investigation were stised by some law enforcement
officers. Human rights and international legal olises noted investigative and
procurator’s practices that overemphasized a defarsl confession of guilt over
collecting other types of evidence in building arinal case against a defendant.

... The ombudsman’s office reported 2,613 citizemplaints during the year, over
20 percent of which were allegations of abuse bydaforcement.

... Prison and Detention Centre Conditions

Though the government implemented prison refornts @manted greater access,
prison conditions remained harsh and facilities da@t meet international health
standards. Mistreatment occurred in police cellg-tgal detention facilities, and
prisons. The government took some steps to addys$smic patterns that encouraged
prisoner abuse. These included continued operatiorand increased access for
regional penitentiary oversight commissions, tragnof prison officials, and seminars
for MVD police; however, no prison officials wereggecuted for abuses during the
year.

The government conducted 13 criminal investigatiohpenitentiary officials for
corruption in the first eight months of the yeahe$e investigations resulted in
12 convictions and one acquittal.

... Although the government made some efforts tgrage existing facilities and
build new ones, buildings at many prisons remaimgiated and hygiene conditions
were substandard. In February the procurator gésefdice issued an order closing
one of the buildings in the Semipalatinsk pre-timsestigation facility because it did
not meet sanitary standards and posed a threlg toealth and lives of detainees. On
May 25, the procurator general’s office issued aeshent criticizing the MOJ for
failing to address overcrowding, sewage, and panbitation in prisons.

During the year, 31 detainee deaths, including fiuecides, were reported at pre-
trial detention facilities. The government repor@®B8 deaths in prisons during the
yeatr, including 26 suicides.

Incidents of self-mutilation by inmates to protgsison conditions continued. On
March 31, inmates in the Zarechny prison outsid@lofaty rioted to protest harsh
conditions, mistreatment, and confiscation of peasobelongings. According to
human rights activists, the prison was originalgsignated to house convicted law
enforcement officers. However, prior to the ricgular criminals were added to the
population, leading to increased tension and thletening of controls. Twenty-four
inmates mutilated themselves by cutting their abelesn and three inmates were
injured when prison guards restored order. LocalOdGvere permitted to visit the
facility and interview inmates after the inciderAn activist from the Public
Committee for Monitoring Human Rights reported ttieg prison officials’ response
to the riot was generally appropriate. Severalcef§ of the prison administration
were disciplined for their failure to deal with tipeotest action. After the incident,
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prison officials transferred the regular criminalat of the population to reduce
tension and problems.”

8. US Department of State Country Reports on Hurkaghts
Practices - 2007, released by the Bureau of Denmygr&uman
Rights and Labour, 11 March 2008

75. The relevant extracts from the US Departmétate report read as
follows:

“(...) There were the following human rights prabke (...) detainee and prisoner
abuse; unhealthy prison conditions; arbitrary arresd detention; lack of an
independent judiciary; (...) pervasive corrupti@specially in law enforcement and
the judicial system; (...)

a. Arbitrary or Unlawful Deprivation of Life

In contrast with the previous yedinere were no reports that the government or its
agents committed arbitrary or unlawful killings.).

c. Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment

The procurator general's office (PGO) and the hunraghts ombudsman
acknowledged that torture and other illegal methafdavestigation were still used by
some law enforcement officers. Human rights andriretional legal observers noted
investigative and prosecutorial practices that emgrhasized a defendant's
confession of guilt over collecting other typesesfdence in building a criminal case
against a defendant. Courts generally ignored aliegs by defendants that their
confessions were obtained by torture or duress.

The ombudsman’s office reported 1,68#%izen complaints during the first
11 months of the year, approximately 300 of whicéravallegations of abuse or
misconduct by law enforcement.

Prison and Detention Centre Conditions

NGOs and international observers reported thatoprisnd detention centre
conditions declined during the year. Observergdcitersening treatment of inmates
and detainees, lack of professional training fanmdistrators, and legislative changes
on April 26 that criminalized prisoner protests ag&lf-mutilation. The legislative
changes also transferred operation of the paratesyfrom penitentiary officials to
the MIA and implemented forced tuberculosis treattme

Prison conditions remained harsh and facilities wiid meet international health
standards, although the government began renovttieg prisons and two detention
facilities during the year as part of a penitenptidevelopment program. Mistreatment
occurred in police cells, pre-trial detention fdigs, and prisons. The government
took steps to address systemic patterns that emgedrprisoner abuse, including
continued operation of and increased access foiomah penitentiary oversight
commissions, training of prison officials, and sears for MIA police. Authorities
did not prosecute any prison officials for abusesrd) the year, although they opened
21 investigations for corruption, resulting in digbnvictions by year’s end.
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During the first ten months of the year, 32 detaideaths, including six suicides,
were reported at pre-trial detention facilities eTgovernment reported 40 suicides in
prisons during the first 11 months of the yearidants of self-mutilation by inmates
to protest prison conditions continued.

e. Denial of Fair Public Trial

The law does not provide adequately for an indepengldiciary. The executive
branch limited judicial independence. Procuratonpyed a quasi-judicial role and
were permitted to suspend court decisions.”

D. Relevant extracts from the Constitution and theCriminal Code of
the Republic of Kazakhstan

76. The Constitution of the Republic of Kazakhstawisages the death
penalty, as an exception to the right to life. Ad$tdential Decree placing a
moratorium on executions was introduced on 17 Déesrf003.

1. Constitution of the Republic of Kazakhstan fddd on
30 May 1995 with changes and amendments dated $120Gv)

77. The relevant extracts from the ConstitutioirKatakhstan provide as
follows:

Article 15 (in force as from 22 May 2007)
“1. Everyone shall have the right to life.

2. No-one shall deprive a person of his/her lifdhe death penalty shall be
established by law as an exceptional punishmenttdoorist crimes which have
resulted in the loss of human life, and also fqreesally grave crimes, committed in
time of war, with a sentenced person having a tiglappeal for pardon.”

Article 83 (in force as from 22 May 2007)

“1. The Prosecutor’s Office, acting on behalf bk tState, effectuates highest
supervision over strict and unified applicationtbé laws, Presidential decrees, and
other normative acts of the Republic of Kazakhstdn

2. The Criminal Code of the Republic of Kazakhg&gproved by Law
no. 167 of 16 July 1997, with changes and amendimdated

9 December 2004)

78. Article 39 of the Criminal Code (Types of psiminent), provides
that persons found guilty of committing criminafefces may be subject to
the capital punishment as one of the types of pumént. Under Article 49
(Capital punishment) envisages that:
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“1. Capital punishment, that is a sentence to @, ds an exceptional form of
punishment reserved for especially grave crimadnigihg a person’s right to life and
for crimes committed in war time or in a combatuaiton, high treason, crimes
against the peace and safety of mankind and edlyagriave military crimes.

2. Capital punishment shall not be applied to wonte persons who committed a
crime while under the age of eighteen or to men \khve reached the age of
sixty-five when the sentence is passed by a court.

3. Should the President of the Republic of Kaztddhsntroduce a moratorium on
enforcement of the death penalty, the enforceména aleath sentence shall be
suspended for the effective period of the moratoriu

4. A sentence of death shall be implemented ndiee¢han one year from the time
of its entry into force and no less than one ydgar @he abolition of a death penalty
moratorium.

5. Under the pardon procedure, the death penally bre replaced with life
imprisonment or with deprivation of liberty for aefod of twenty-five years in a
special-regime correctional facility. Persons secgel to the death penalty shall, in
the event of the abolition of a moratorium, have tight to petition for pardon,
irrespective of whether or not they had made supbt#ion prior to the introduction
of the moratorium.”

E. Third party submissions as to the legal and huan rights
situation in Kazakhstan

79. The third party stated that the legislationK@eizakhstan contained
insufficient guarantees to ensure respect for hungdrts. In particular, it
contained no sufficient guarantees for a persontaobe ill-treated. In
particular, they stated that the Criminal Code @iz&hstan provided no
punishment for ill-treatment, as it only referredtdorture. Furthermore, they
stated that in cases of ill-treatment by the laWwoe®ment or prison
authorities, these complaints were investigatethbysame authorities, who
were directly dependent on the executive, thuseidted a vicious circle of
impunity. Furthermore, under Article 82 of the Citogion of Kazakhstan
judges were to be appointed by the President ofaklastan, having no
authority to supervise complaints of ill-treatmeftus, there was no
independent body able to investigate complaintsegpect of ill-treatment.
Furthermore, they referred to the Amnesty Inteorati report of
January 2006 — March 2007, the US State Departneguirt of 2006 and
the Almaty Helsinki Committee report for 2004, wiidrom their point of
view, also proved that legal practices in Kazakinstal not comply with
human rights standards.
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THE LAW

I. PRELIMINARY CONSIDERATIONS

A. The continued examination of the application

80. In September 2008 the applicant requestedCtheat to strike the
application out of the list of cases as he wantedbé¢ extradited to
Kazakhstan. However, he, his mother and his adede&ér submitted that
this statement by the applicant had been given rupdessure from the
domestic authorities. The applicant later confirnmésl intention to pursue
the application (see paragraph 8 above).

81. The Government stated that no pressure haad éxerted on the
applicant and that his statement had been volunfdrgy mentioned that
this was confirmed in the applicant's statementsdento the GPO of
Ukraine that he initially wished to discontinue geedings, but after a
meeting with an advocate, Mr Bushchenko, changednimd.

82. The Court notes that the Government’s cordanthat the Court
should strike the case out of the list pursuaitrtacle 37 of the Convention
is based on the applicant’s written request of &aper 2008. A question
may arise as to whether the applicant’s lettereggt&mnber 2008 represented
his will at the time, or whether it was brought abby a combination of
pressures upon him (see, for examart v. Turkey no. 24276/94,
Commission decision of 22 May 1995, Decisions arnebd®ts 81-A,
p. 112).

83. However, even if the applicant intended, attime of his letter of
3 September 2008, not to pursue his applicatiors lain that as from 6
November 2008 at the latest, he did wish to purguerhe General
Prosecutor’s Office confirmed this. In these cirstmmces, the Court finds
that it cannot be said that the applicant “does intdnd to pursue his
application”, and it declines to strike the appiica out of its list of cases.

B. The applicant’s identity

84. The applicant initially submitted that he wketained in error as his
real surname was “Kubulov (Kuboulov)” and not “Kaimv”. He provided
several documents, including his passport showinigeoship of the
Russian Federation, which had been issued in Hraen

85. The Court notes that the domestic authoriteesk the view, in
particular in the decision of the Zhovtnevy Cour7cSeptember 2005, that
the applicant’'s name was Amir Damirovich Kabouland that he was a
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citizen of Kazakhstan. The Court does not consideecessary to make any
findings in this respect, as even if there was stake as to the identity of
the applicant, there is no doubt that it was thgliegnt who was detained
on 23 August 2004, that it is the applicant who weanted by the
Kazakhstan authorities and in respect of whom thlé&adition was
requested, and that it is the applicant who remairgetention. There are
therefore no issues related to the applicant’stitfewhich need resolving.

C. Objection as to exhaustion of domestic remedies

1. The parties’ submissions

86. The Government stated that the applicant’s ptaims under
Articles 2, 3, 5 and 13 of the Convention should regcted for the
applicant’s failure to comply with exhaustion regments. In particular,
the Government argued that the applicant had fdibedxhaust domestic
remedies in that he had not lodged any complairtts thhe domestic courts
against the decision to extradite him taken by @&eneral Prosecution
Service, a course of action that was permitted umktéicle 55 of the
Constitution of Ukraine. They further alleged thia¢ applicant had never
complained to the domestic courts about the lavesgnof the order to
detain him made on 23 August 2004. They therefampgsed that the
application be declared inadmissible for non-exhans of domestic
remedies.

87. The applicant contested this view. In paricuhe submitted that he
had complained about his unlawful detention andraeiion to the
domestic courts. The applicant further stressed tiie GPO of Ukraine
decision of 27 September 2004 to extradite him badstituted a final
decision for the purpose of exhaustion of domestiwedies. It was not
amenable to appeal as to its lawfulness, as theesirrcourts were allowed
to review only the existence of the formal grouhaisextradition and not
the compliance of a decision to extradite with ti@igations set out in
Articles 2 and 3 of the Convention. In that respeetreferred in particular
to Resolution no. 8 of the Plenary Supreme Cour8 @ctober 2004 on
issues related to the application of legislationagaing the procedure and
length of detention (arrest) of persons awaitingtragition, which
summarised the domestic courts’ practice on extoadissues.

88. The applicant further maintained that thererewao -effective
remedies that he was required to exhaust in omlehallenge the GPO of
Ukraine’s decision to extradite him to Kazakhstdn. particular, the
applicant stated that he had complained on varioosasions to the
domestic courts about the unreasonable length ®fdetention and its
unlawfulness, the unlawful inactivity of the Govern of Kharkiv
SIZO no. 27, who refused to release him, and attmuextradition decision
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itself. The proceedings concerning these complantstheir unfavourable
outcome showed that there were no domestic remediasgable to the
applicant.

89. The third party mentioned that there were fiecgve remedies in
Ukraine for the purposes of suspension of extraditvhich would arguably
be contrary to the requirements of Articles 2, 8 &nof the Convention.
They stated that the issue of one’s extraditionukhde decided not
automatically, but after careful examination of @levant factors and the
individual case.

2. The Court's assessment

90. The Court reiterates that the Convention tended to guarantee
rights that are not theoretical or illusory, butgtical and effective (see,
mutatis mutandisMatthews v. the United Kingdop&C], no. 24833/94,
8 34, ECHR 1999-1). Furthermore, it is incumbent e Government
claiming non-exhaustion to satisfy the Court thhé remedy was an
effective one available in theory and in practitéha relevant time, that is
to say, that it was accessible, was one which vegahle of providing
redress in respect of the applicant’'s complaintd affered reasonable
prospects of success (ddente and Others v. Turkey®8 November 1997,
8 57,Reports of Judgments and Decisid®97-VIll). In this respect the
Government have referred to Article 55 of the Cibmsdon and the
possibility to challenge in courts the decisionsextradition, which could
run contrary to the requirements of Articles 2, 8,and 13 of the
Convention. They stated that any action taken durine extradition
proceedings could be appealed against to the damestrts, under
Article 55 of the Constitution. They provided ndensant case-law of the
domestic courts to prove their contention.

91. As to the complaints under Articles 2 and 3h& Convention, the
Court notes that allegations of possible infringetnef these provisions
were examined in the course of the proceedingsréefioe Pechersky
District Court of Kyiv and the Kyiv City Court of ppeal. These
proceedings ended with a ruling of the PecherskyrCon 1 July 2005,
upheld on appeal on 22 September 2005, in whicHitsieinstance court
found that it had no jurisdiction under the CodeéAdministrative Justice to
examine the applicant’'s complaints as they conceiggues arising from
the application of the Code of Criminal Procedwsee(paragraphs 52 — 54
above). Further, according to the Resolution ofRlenary Supreme Court
of 8 October 2004 the courts’ jurisdiction concefnenly review of
detention requests related to extradition which been lodged by the law
enforcement authorities and could not extend amthéun (seeSoldatenkp
§ 31, cited above). Thus, it appears that the dbmeurts in the
applicant’s case, as in the caseSotdatenko v. Ukrain@nutatis mutandis
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no. 2440/07, § 49, 23 October 2008), were not &bleeview complaints
against extradition raised under Articles 2 and $he Convention.

92. Furthermore, as regards the applicant's dilmga of possible
infringement of Article 5 of the Convention, the @b notes that the
applicant, his mother and his lawyers tried to pargarious court remedies,
referring,inter alia, to Articles 29 and 55 of the Constitution, Aréich of
the Convention and Article 106 of the Code of Cnaii Procedure and
claiming that detention pending extradition and #pplicant’'s continued
detention were not based on law and the Conver{er, for instance,
paragraphs 48, 52, 55 and 59 above). They madeatewesuccessful
complaints to the administrative courts and cooftgeneral jurisdiction,
instituting four sets of proceedings before themearts (see paragraphs 39 -
43,44 — 47, 48 — 54 and 55 - 60 above). The Gasat notes that on several
occasions domestic courts refused to examine thkcapt’s complaints on
grounds of lack of jurisdiction (see paragraphs 42,39, 52 — 53 and 59
above). Moreover, the Zhovtnevy District Court ohdtkiv found the
applicant’s detention pending extradition lawful bsing based on the
relevant legislative acts which did not require #xéstence of a continuous
legal basis for detention pending extradition (paeagraph 59 above). It
referredinter alia to Article 29 of the Constitution of Ukraine, Acles 56 —
62 of the Minsk Convention, Articles 165(1) and (@5of the Code of
Criminal Procedure (see paragraphs 61 — 67 abage)yell as Article 5
88 1, 3 and 4 of the Convention.

93. Thus, the Court finds no legal or factual edats which would
justify departure from the conclusions made in thA®rementioned
Soldatenkgudgment (cited above) in respect of effective rdiee under
Article 3 of the Convention. It dismisses the Goweent's preliminary
objection as to the necessity for the applicaréxisaust remedies indicated
by the Government in relation to his complaints emdrticles 2 and 5 of
the Convention. It concludes that the applicant ma@ffective remedies for
his complaints about lawfulness of his extraditiand detention under
Articles 2, 3 and 5 of the Convention. The questidrremedies for the
purposes of Article 13 falls to be considered thgetwith the substantive
ISsues.

94. The Court concludes that this application @& manifestly ill-
founded within the meaning of Article 35 § 3 of tGenvention. It further
notes that it is not inadmissible on any other gdsu It must therefore be
declared admissible.
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II. MERITS

A. Alleged violation of Article 2 § 1 of the Convation

1. The parties’ submissions

95. The applicant complained under Article 2 & the Convention that
there was a real risk that he would be liable tpitah punishment in the
event of his extradition to Kazakhstan. He alletfeat the assurances given
by the Government of Kazakhstan were insufficiesttiae moratorium
imposed on capital punishment could be lifted at tame and the charges
against him could be reclassified. This provisieads as follows:

“1. Everyone’s right to life shall be protected layv. No one shall be deprived of
his life intentionally ... (...)"

96. The Government contested that argument. Theeds that in the
event of the applicant’s extradition to Kazakhst@nwould not be liable to
capital punishment as the indictment in his casateé to a criminal act
under Article 96(1) of the Criminal Code and inwedv the offence of
murder, not punishable by capital punishment. Furtiore, they stated that
there had been a moratorium on capital punishmerfazakhstan, that
capital punishment was applied only in exceptianadlumstances and that
this sentence could not be enforced, even if orsurmasd that such a
sentence would be passed in relation to the apylica

97. The Government further stated that the persmméenced to the
death penalty were all held in the specialisedrdete facility in Arkalyk of
the Kustanaysk region. In 2004 two persons sentetwéhe death penalty
were held in that detention facility. In 2005 therere 29 persons sentenced
to death, in 2006 — 30 and in 2007 — 31 persorsnRZ003 to 2006 death
sentences were passed by the domestic courts onchsions. They stated
that there was no likelihood that the applicant Modace capital
punishment, especially in view of the specific agsues given by the
Deputy Prosecutor General of Kazakhstan on 2 Deee@@04, and, even
if he did, such a punishment would not be enforeedview of the
moratorium on capital punishment in Kazakhstan.

98. The third party stated that the death penadty still provided by the
Criminal Code as a punishment for crimes and hadeen fully abolished.
In 2006 there were 26 prisoners on death row. f@ithird party there was
no certainty that the death sentence would be siedi and thus the
applicant could still be sentenced to capital pumient and would await it
pending the moratorium.
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2. The Court's case-law

99. The Court observes that, in the context ofaektion and positive
obligations under Article 2 of the Convention, iongplying with their
obligations in the area of international legal ca@ion in criminal matters,
the Contracting States must have regard to theireegants enshrined in
that provision of the Convention. Thus, in circuamgtes where there are
substantial grounds to believe that the personuestion, if extradited,
would face a real risk of being liable to capitahghment in the receiving
country, Article 2 implies an obligation not to eadite the individual (see,
among many other authoritieS.R. v. Sweder(dec.), no. 62806/00,
23 April 2002; Ismaili v. Germany(dec.), no. 58128/00, 15 March 2001,
and Bahaddar v. the Netherlandgidgment of 19 February 199Bgeports
1998-I, opinion of the Commission, p. 270-71, 8878). Furthermore, if an
extraditing State knowingly puts the person coneérat such high risk of
losing his life as for the outcome to be near @etyasuch an extradition
may be regarded as “intentional deprivation of "Jif@rohibited by
Article 2 of the Convention (se®aid v. the Netherlandglec.), no. 2345/02,
5 October 2004)Dougoz v. Greecglec.), no. 40907/98, 8 February 2000).

100. InIsmoilov and Others v. Russithe Court found that no issue
arose under Article 3 of the Convention becauseeti&as no risk of the
death penalty being applied, as capital punishrhadtbeen abolished and
the risk of its imposition was eliminated (deeoilov and Others v. Russia
no. 2947/06, 8 119, 24 April 2008). The Court cdass it necessary to
assess the likelihood of the applicant being subgeto capital punishment
if returned to Kazakhstan.

3. The Court’s assessment

101. As to the applicant’s submissions that tHenaie at issue may be
re-classified and that he would be liable to captanishment, the Court
accepts that it is possible that the courts in Khgtan could re-qualify the
charge to one of murder under aggravating circumests, envisaged by
Article 96 § 2 of the Criminal Code, which is arfesfce allowing for the
sentence of capital punishment. It also notes that moratorium on
executions could be annulled, at the will of thedhdent of Kazakhstan, at
any time.

102. However, it appears from the case-file, thiengssions made by
the parties and the third party intervention thatexecutions were carried
out in Kazakhstan in 2007 - 2008 and death sensemog@osed were
commuted to life imprisonment (see paragraphs 8 -above). As to the
moratorium on enforcement of capital punishmeng, @ourt notes that as
from 17 December 2003 the Republic of Kazakhstas baspended
enforcement of death sentences pending the inttiouof the relevant
changes to its Criminal Code. It further notes ttha¢ moratorium was
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extended under the Law no. 529-2 on “Introductidn cbhanges and
amendments to the Criminal Code, Code of Crimin@icédure and the
Code on Enforcement of Sentences on the basis @f nlbratorium
introduced on the enforcement of capital punishinehtl0O March 2004.
Moreover, capital punishment has been abolishednfost purposes in
Kazakhstan. There is no suggestion that the mauatoon enforcement is
likely to be lifted. Turning to the facts of thesea the request for the
applicant’s extradition was submitted under Artié& 8 1 of the Criminal
Code (murder) and the international search waissoied by the authorities
of Kazakhstan on 4 July 2003 contained referenceggravated murder
(Article 96 8§ 2 of the Criminal Code); the Govermheof Kazakhstan
assured that the applicant would be prosecuted omdler Article 96 § 1
(non-aggravated murder) (see paragraphs 33 — 3&habo

103. In the light of all the circumstances of dase, the Court concludes
that, even in the unlikely event of the chargesirejahe applicant being
amended from “murder” to “aggravated murder”, thisrao real risk of his
being executed, and therefore no violation of Aetie of the Convention.

B. Alleged violation of Article 3 of the Conventio

1. The parties’ submissions

104. The applicant submitted that there was a @atigat he would be
subjected to ill-treatment on account of the pdesdipplication of the death
penalty and the time spent awaiting its executtbe, poor conditions of
detention in Kazakhstan, the lack of proper mediegtment and assistance
in detention facilities and the widespread practiCeorture of detainees. He
relied on Article 3 of the Convention, which progglin so far as relevant:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

105. The Government contested that argument. Bteged that there
were no grounds to believe that the applicant Hinseuld be subjected to
treatment contrary to Article 3 of the Conventioif, extradited to
Kazakhstan. They further stated that on 18 Septearm2 December 2004
the Government of Kazakhstan provided sufficienargatees that the
applicant would not be ill-treated and that hishtggand interests during the
investigation would be respected. The Governmextedtthat there was no
reason to believe that the applicant would be dethiwith the purpose of
causing him physical or moral suffering. They sidteat the authorities had
to act in accordance with their international la@ligations arising from the
UN Convention against Torture and Other Cruel, mho or Degrading
Treatment or Punishment. The Government furthentaeied that relevant
and necessary medical treatment was provided mndets in Kazakhstan
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and that the Kazakh government was undertaking unessto improve
prison and medical conditions in detention fa@sti

106. The third party, referring to various interaaal reports, including
those cited above (see paragraphs 68 — 75 abmtel] the lack of effective
domestic remedies in Kazakhstan to investigatgatiens of ill-treatment.
They noted the lack of independence of the judycemd the persistently
poor human-rights record in Kazakhstan. They ntietl given the human-
rights situation in Kazakhstan, the applicant wolalde a very real risk of
torture or ill-treatment. They further mentioneaferring to the same
international human rights reports and their figdinthat prison conditions
in Kazakhstan were harsh and did not comply wittiche 3 requirements.

2. The Court’s case-law

107. Extradition by a Contracting State may engdlges State’s
responsibility under Article 3 of the Conventiorheve substantial grounds
have been shown for believing that the person iestion would, if
extradited, face a real risk of being subjectetidatment contrary to Article
3 in the receiving country (se®oldatenko v. Ukraineg§ 66, cited above).
Such responsibility inevitably involves an assesgnué conditions in the
requesting country and their compliance with trendards of Article 3 of
the Convention. To undertake such an assessmer@tabg examines all
the material placed before it, or, if necessaryfema obtainedproprio
motufrom various international, domestic, governmeatad NGO sources.
The Court must examine the foreseeable consequerfcagnding the
applicant to the receiving country, bearing in mthe& general situation
there and his personal circumstances (gdearajah and Others v. the
United Kingdom judgment of 30 October 1991, Series A no. 2150&in
fine). At the same time, where the available sourcexrdee a general
situation, an applicant’'s specific allegations inparticular case require
corroboration by other evidence (skmatkulov and Askarov v. Turkey
[GC], nos. 46827/99 and 46951/99, § 73, ECHR 2005-I

108. lll-treatment must attain a minimum level s#verity, which is
relative and depends on all the circumstanceseot#ise, such as the nature
and context of the treatment or punishment, therm@aand method of its
execution, its duration and its physical or meetédcts, if it is to fall within
the scope of Article 3. When assessing conditidrdetention, account has
to be taken of their cumulative effects as welltlaes applicant’s specific
allegations and detention duration. Furthermorplodnatic assurances do
not absolve the Court from the obligation to examimhether they in
practice provided a sufficient guarantee that thpplieant would be
protected against the risk of ill-treatment protatiby the Convention (see
Chahal cited above, § 10/aadi v. ItalyfGC], cited above, § 148).
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109. The Court notes that in substance the apyplstates that he would
be tortured in Kazakhstan by the law enforcemetiaiies, who would
aim to extract a confession from him. He also a&eghat he would be
detained in poor conditions, both pending trial after trial, if convicted,
with a lack of necessary facilities to provide hwith adequate medical
treatment and assistance. He further maintains haéntenced to capital
punishment, he would be awaiting his execution mteutainty as to
whether he would be executed or his sentence woeldommuted to a
different one.

3. The Court’s assessment

110. In line with its case-law as set out above Court needs to
establish whether there exists a real risk ofrdatment of the applicant in
the event of his extradition to Kazakhstan.

111. The Court has had regard to the reportseof/élnious international
human and domestic human rights NGOs, the US Bpartment and the
submissions made by the Helsinki Federation for BnRights (see
paragraphs 68 — 75 and 79 above), which joinegtbeeedings as a third
party. According to these materials, there were enanns credible reports of
torture, ill-treatment of detainees, routine beggirand the use of force
against criminal suspects by the Kazakh law-enfosrg authorities to
obtain confessions. All the above reports equatijed very poor prison
conditions, including overcrowding, poor nutritiand untreated diseases. It
is also reported that allegations of torture anetreélatment are not
investigated by the competent Kazakh authoritiée Tourt does not doubt
the credibility and reliability of these reportsurthermore, the respondent
Government have not adduced any evidence, infoomaftiom reliable
sources or relevant reports capable of rebuttiegagsertions made in the
reports above.

112. The Court further notes that, in so far &applicant alleged that
he would face a risk of torture with a view to extiing a confession, there
is no evidence that there is a real and imminesk of him, personally,
being subjected to the kind of treatment proscribgdhrticle 3. However,
from the materials referred to above it appears éimy criminal suspect
held in custody runs a serious risk of being subpbto torture or inhuman
or degrading treatment, sometimes without any airpasticular purpose.
Thus, the Court accepts the applicant’'s contenti@t the mere fact of
being detained as a criminal suspect, as in th&nhscase, provides
sufficient grounds to fear a serious risk of beBubjected to treatment
contrary to Article 3 of the Convention.

113. As to whether the risks to the applicant haeen excluded by
assurances on the part of the Kazakhstan autlsritie Court recalls that
the Kazakhstan General Prosecutor's Office infornted Ukrainian
authorities on 18 September 2004 that the applicaould only be
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prosecuted for offences referred to in the extiadlitequest, that is, murder,
and on 2 December 2004 a further assurance was ¢mna the applicant
would not be liable to the death penalty (see pagt 33 - 35 above). The
Court notes that these assurances state gendratlyhe applicant’s rights
and lawful interests in the course of criminal medings against him would
be protected (see paragraph 34 above). They dspeatfically exclude that
the applicant would be subjectedtteatment contrary to Article 3, and so
cannot suffice to exclude tiseriousrisks referred to above

114. The foregoing considerations, taken togetlaee sufficient to
enable the Court to conclude that the applicanttsadition to Kazakhstan
would be in violation of Article 3 of the Conventio

115. In the light of the aforementioned findingy® tCourt considers it
unnecessary to rule on the hypothetical issue @thdr, in the event of his
extradition to Kazakhstan and in the course ofplissible stay in detention
there, the applicant would suffer from anguish distiess whilst awaiting a
final decision on sentencing.

C. Alleged violation of Article 13 of the Conventn

116. The applicant alleged that he had no effeatwnedies to challenge
his extradition on the grounds of the risk of treaht contrary to Article 3
of the Convention. He referred to Article 13, whymovides:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingninféicial capacity.”

117. The Government contended that the applicadt dccess to the
domestic courts and had thus been able to raisecdnsplaints before
the competent domestic authorities.

118. The Government, the applicant and the thadypfurther referred
to their arguments with respect to the Governmeabgection as to the
exhaustion of domestic remedies. In particular, tthed party stated that
there were no effective remedies to complain alestradition contrary to
Articles 2, 3 or 6 of the Convention. They mainglrthat the law at issue
was not sufficiently accessible and precise, fgilito avoid risks of
arbitrariness. They referred in contrast to theeeignces of Poland and the
United Kingdom in this area, where the courts, ggposed to the
prosecutor’'s office rule, on requests for extraditi They stated that the
courts in the United Kingdom, acting under the BRdition Act 2003,
assessed the following issues in assessing theestgdor extradition:
(a) the rule against double jeopardy; (b) extrasemnsiderations (whether
a person was in fact extradited for the purpospro$ecuting or punishing
him on account of his race, religion, nationaliggnder, sexual orientation
or political opinions, or whether if extradited hreght be prejudiced at his
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trial or punished, detained or restricted in hisspeal liberty by reason of
his race, religion, nationality, gender, sexualeotation or political

opinions); (c) passage of time; (d) the person’s;a@) hostage-taking
considerations; (f) specialty; (g) the person’sliearextradition to the

United Kingdom from different territories; (h) humaights considerations
arising from the 1998 Human Rights Act.

119. The Court recalls that the notion of an éffecremedy under the
Convention requires that the remedy may prevenexieeution of measures
that are contrary to the Convention and whose &ffeze potentially
irreversible. Consequently, it is inconsistent witle relevant provisions of
the Convention for such measures to be executedrébahe national
authorities have examined whether they are conlpatiwith the
Convention, although Contracting States are affbsteme discretion as to
the manner in which they conform to their obligaaunder this provision
(seeSoldatenko v. Ukrainano. 2440/07, § 82, 23 October 2008).

120. The Court refers to its findings (at parabr&38 above) in the
present case concerning the Government's argunegarding domestic
remedies. For the same reasons, the Court concthdeshe applicant did
not have an effective domestic remedy, as requiedirticle 13 of the
Convention, by which he could challenge his extradion the ground of
the risk of ill-treatment on return. Accordinglyhetre has been a breach of
this provision.

D. Alleged violation of Article 6 § 1 of the Convetion

121. The applicant next complained that by extiagli him to
Kazakhstan, where he was likely to be subjecteahtainfair trial, Ukraine
would violate Article 6 8§ 1 of the Convention.

“In the determination of ... any criminal chargeasgt him, everyone is entitled to a
fair and public hearing within a reasonable time ay independent and impartial
tribunal established by law...”

122. The Government analysed this complaint irnteodrof the Court’s
judgment inBader and Kanbor v. Sweddmo. 13284/04, § 42, ECHR
2005-XI1) and stated that the applicant would nosbbjected to an unfair
trial in Kazakhstan the outcome of which would be tleath penalty. They
maintained that there were sufficient legal guaestto ensure the
independent examination of criminal cases in Kagtdthl judges and the
judiciary were independent and acted in compliamitie the law in passing
substantiated and reasoned judgments, with redpethie principles of
equality of arms and adversarial proceedings.

123. The third party stated that the judiciaryKazakhstan was not
independent from the executive power and thus aical trial in
Kazakhstan would be unfair.
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124. The Court recalls its previous finding thia¢ textradition of the
applicant to Kazakhstan would constitute a violatwf Article 3 of the
Convention (see paragraphs 114 - 115 above). Hawingeasons to doubt
that the respondent Government will comply with gresent judgment, it
considers that it is not necessary to decide thpotmetical question as to
whether, in the event of extradition to Kazakhst#ere would also be a
violation of Article 6 of the Convention (seenutatis mutandis
Saadi v. Italy{GC], cited above, § 160).

E. Alleged violation of Article 5 of the Conventim

1. Complaints under Article 5 88 1 (c), (e) anjl @ and 4 of the
Convention

125. The applicant also complained under Artifl&g 1 (c), (e) and (f)
and 3 of the Convention about the unlawfulness isf detention and
extradition. In particular, he alleged that he Hsekbn held in detention
without a valid warrant. Article 5 88 1 (c), (ef) &nd 3 provide:

“1l. Everyone has the right to liberty and security person. No one shall be

deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

... (c) the lawful arrest or detention of a persffiected for the purpose of bringing
him before the competent legal authority on reaBtmasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe ...

(e) the lawful detention of persons for the preimof the spreading of infectious
diseases, of persons of unsound mind, alcoholidsug addicts or vagrants;

(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whaation is being taken with a view
to deportation or extradition. ...

3. Everyone arrested or detained in accordandethét provisions of paragraph 1.c
of this article shall be brought promptly befor@udge or other officer authorised by
law to exercise judicial power and shall be erditle trial within a reasonable time or
to release pending trial. Release may be condifitnyeguarantees to appear for trial.”

a. The parties’ submissions

126. The Government disagreed with the applicEimey submitted that
the detention and extradition of the applicant heen lawful and not
arbitrary, as they were authorised to detain hicoeting to the 1993 Minsk
Convention and the relevant provisions of the ddimesw, including
section 11 8§ 5 of the Militia Act (see paragrapl¥-666 above). They
repeated their arguments in the caseSofdatenko v. Ukrain¢88 104 —
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106, cited above). They further alleged that Aibl 88 1 (c) and (e) were
not applicable to the present case as the appbcdatention had from the
outset related to his extradition. The Governméated that the applicant
remained in detention due to the Court’s decismauspend extradition and
due to its examination of the case. Thus, theydcaol release the applicant
and they could not extradite him.

127. The applicant maintained that the requiresehfArticle 5 § 1 did
not dispense the State from fulfilling its interioagl obligations regarding
extradition, since such a ground for detention wlagrly provided for in
Article 5 § 1(f), which only required the detentitmbe in accordance with
a procedure prescribed by the domestic legislafitie. applicant submitted
that the Minsk Convention did not provide for suchrocedure. He further
stated that his detention, from the moment of hpgprehension on
23 August 2004 until the present date, lacked alldmasis, had been
groundless and in breach of the procedure presthlgdaw. He stated that
his detention until 16 September 2004 should fathiw the ambit of
Article 5 § 1(c) of the Convention and after thaited — it should be
examined under Article 5 8 1(f).

128. The third party stated that the Ukrainian dstic law lacked the
required accessibility and foreseeability to bdime with the requirements
of Article 5 8 1(f) of the Convention.

b. The Court’s assessment

i. General principles

129. The Court recalls that Article 5 of the Comven guarantees the
fundamental right to liberty and security of a persthat is to say, not to be
deprived of their liberty (se&Vveeks v. the United Kingdpnudgment of
2 March 1987, Series A no. 114, p. 22, § 40), savaccordance with the
conditions specified in paragraph 1 of Article HeTlist of exceptions set
out in Article 5 8§ 1 is an exhaustive one and anlyarrow interpretation of
those exceptions is consistent with the aim of tpabvision (see
Amuur v. Francgjudgment of 25 June 199Bgports1996-Iil, p. 848, § 42;
Labita v. ltaly [GC], no.26772/95, § 170, ECHR 2000-V; and
Assanidze v. Georgi&C], no. 71503/01, § 170, ECHR 2004-II).

130. The Court reiterates that the expressionwftlld and “in
accordance with a procedure prescribed by law”iiticke 5 § 1 essentially
refer back to national law and state the obligattonconform to the
substantive and procedural rules thereof. Howetles, “lawfulness” of
detention under domestic law is not always thesieeielement. The Court
must in addition be satisfied that detention durithg period under
consideration was compatible with the purpose dofickr 5 § 1 of the
Convention, which is to prevent persons from belagrived of their liberty
in an arbitrary fashion. What is at stake hereotsamly the “right to liberty”
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but also the “right to security of person” (see,oap other authorities,
Bozano v. Francecited above, p. 23, 8§ 54Vassink v. the Netherlands
27 September 1990, Series A no. 185-A, p. 11, § 24)

131. The Court has already found that Ukrainiagislation does not
provide for an extradition procedure that is suéintly accessible, precise
and foreseeable to avoid the risk of arbitrary nigd@ pending extradition
(Soldatenko v. Ukraineno. 2440/07, 8 114, 23 October 2008).

ii. Application of these principles: introduction

132. The applicant’s detention falls to be dividietd two parts:

- the applicant’s initial detention from 23 Au¢@904 until the judicial
decision of 13 September 2004 authorising his dietenvith a view to his
extradition;

- the applicant's detention after a judicial dems of
13 September 2004.

133. The Court will deal with these two periodsietention separately.

iii. Application of these principles to the figgeriod of the applicant’'s detention

134. As to the first period of detention — frone tapplicant’s arrest at
9.20 p.m. on 23 August 2004 until 13 September 2004 Government
contended, in essence, that the applicant’s detemtas justified by Article
5 8 1(f) of the Convention throughout. The Courtasahat whilst there was
undoubtedly an intention to extradite from the matnghat the Ukrainian
authorities were aware that the applicant was whiméazakhstan, there is
no evidence to support the contention that theiegpi's initial arrest was
in order to effect his extradition. Rather, it weither because he had been
found drunk in a public place at 9.20 on 23 Augusd was to be brought to
the sobering up facility (as would appear to bedage from the records of
the sobering up facility, and as the applicant asotends), or it was to
pursuant to the commission of an unspecified cranioffence or to
establish his identity, for which he was to be Igtduto the police station
(as can be implied from point 4 of the detentiocord, see paragraph 17
above).

135. The Court finds that no grounds have beenenaadi which could
bring the applicant’s initial arrest and detentisithin any of the sub-
categories of Article 5 8§ 1. In patrticular, if thmtial detention was in order
to bring the applicant to the sobering-up faciliyere is no explanation as
to why, on the facility’s own records, the applita@mained there for two
nights (see paragraph 23 above), or whether thentieb was necessary in
the circumstances of the case. If the initial dedbenwas connected to the
commission of a crime, no details of the crime hagen given, and if the
initial detention was in order to establish the laggmt’s identity, it is not
clear how that detention could extend beyond 72r@as envisaged by
Article 29 of the Constitution of Ukraine).
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136. However, these questions can remain unandwasgeeven if the
police who arrested the applicant were aware ofdestity and were also
aware that he was wanted for murder in Kazakhstach that the intention
to extradite was present from the initial arrest, ia inherent in the
Government’s contention that the detention was i@l/ey Article 5 § 1(f),
the Court has already found that the Ukrainianslatjon does not provide
for an extradition procedure that is sufficientlgcassible, precise and
foreseeable to avoid the risk of arbitrary detentjgending extradition
(Soldatenko v. Ukraineno. 2440/07, § 114, 23 October 2008). Those
findings apply wholly to the detention up until tfiest judicial decision in
the applicant’s case on 13 September 2004. In ttissgmstances, in which
the application of Article 5 § 1(c) has not beerdmaut, Article 5 8 3 of the
Convention is not applicable.

137. It follows that the applicant’s initial detemm from 23 August 2004
to 13 September 2004 was not compatible with Aetiél § 1 of the
Convention.

iv. Application of these principles to the secoperiod of the applicant’s
detention

138. The first judicial decision to detain the kggmnt for the purposes of
extradition was given on 13 September 2004, tha®is days after the
applicant had been arrested. Thereafter, the amplec detention was
extended on several occasions up to October 2006e $hen, no judicial
decisions have been taken as to his continued titaten

139. However, in respect of the Ukrainian legiskatas noted above, in
the case ofSoldatenko v. Ukraing¢88 112-114, cited above), the Court
found that the applicant’s detention pending exti@a was not lawful as
there was no procedure in Ukrainian law that woatdnply with the
aforementioned criteria. On the basis of theseirfiggl the Court found a
violation of Article5 § 1(f) of the Convention. €&hGovernment do not
point to any features in the present case whicHdcdistinguish it from
Soldatenko

140. Taking into account the aforementioned, tbarCconcludes, as in
Soldatenkd88 111-112, cited above), that the applicantteikon pending
extradition was unlawful, because the Ukrainiansiegjon did not provide
for a procedure that was sufficiently accessiblecige and foreseeable to
prevent any arbitrary detention. It finds that théias been a violation of
Article 5 8§ 1(f) of the Convention in the presease also in respect of the
applicant’s detention from 13 September 2004 tptiesent date.
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2. The applicant’s complaints under Articles 5 & 2he Convention

a. Parties’ submissions

141. The applicant alleged that Article 5 § 2k Convention had been
violated. In particular, he claimed that he hadbwut the real reasons for
his detention, namely that he was wanted by thkaaities of Kazakhstan,
only during the examination of his case by the Bowgky District Court of
Kyiv on 13 September 2004. He concluded that mioam 20 days passed
between the moment of his detention on 23 AuguB#2ihd the time of his
notification, which could not be seen as “promptiticle 5 § 2 provides:

“Everyone who is arrested shall be informed proypith a language which he
understands, of the reasons for his arrest andyo€laarge against him.”

142. The Government disagreed with the applicgating that there had
been no breach of Article 5 § 2 of the Conventidhey stated that the
applicant had been informed promptly of the readonsis detention and
had therefore been in a position to appeal agdesh before the courts.
They maintained that the applicant was detainednlgaro identity papers
and being intoxicated with alcohol in a public gaat 9.20 p.m. on
23 August 2004. When he disclosed his name upomehppsion to the
police officers it became evident for them, aftelevant verification of his
identity that the applicant was wanted as a mustdepect by the Kazakh
authorities. They claimed that detention record wasvn up at 9.20 p.m.
on 23 August 2004 by the police officer of the Doisky District police
station. The prosecutor was informed about thestmae 10.00 p.m. The
applicant was then sent to the sobering-up faciityere he was received at
9.25 p.m. According to the Government, he stayedtetlovernight, until
7.30 a.m. on 24 August 2004. The Government funthaintained that the
applicant signed the verbatim record on his dederdit some point in time
after 10.00 p.m. on 23 August 2004.

b. The Court’s assessment

143. The Court reiterates that under Article 5 & #he Convention any
person arrested must be told, in simple, non-tegthi@nguage that he can
understand, the essential legal and factual grotordsis arrest, so as to be
able, if he sees fit, to apply to a court to chaje its lawfulness in
accordance with Article 5 8 4. Whilst this infornoet must be conveyed
“promptly” (in French: tlans le plus court délgi it need not be related in
its entirety by the arresting officer at the vergment of the arrest.

144, Whether the content and promptness of th@rdtion conveyed
were sufficient is to be assessed in each caserdicgoto its special
features (se€&ox, Campbell and Hartley v. the United Kingdgodgment
of 30 August 1990, Series A no. 182, § 40). Morepwhen a person is
arrested on suspicion of having committed a crificle 5 § 2 neither



38 KABOULOV v. UKRAINE JUDGMENT

requires that the necessary information be givea articular form, nor
that it consists of a complete list of the charge&l against the arrested
person (seeX. v. Germany no. 8098/77, Commission decision of
13 December 1978, DR 16, p. 111). Furthermore, véhparson is arrested
with a view to extradition, the information giveragnbe even less complete
(seeK. v. Belgiumno. 10819/84, Commission decision of 5 July 193R,
38, p. 230). However, this information should bevled to the detained in
an adequate manner so that the persons knows aéalsens relied on to
deprive him of his liberty (seéan der Leer v. the Netherlangadgment of
21 February 1990, Series A no. 170-A, p. 13, 8&& Shamayev and
Others v. Georgia and Russiao. 36378/02, § 413, ECHR 2005-111).

145. Furthermore, the Court notes thatFox, Campbell and Hartley
(see Fox, Campbell and Hartley v. the United Kingd80 August 1990,
§ 40, Series A no. 182which concerned detention under Article 5 § Ifc)
the Convention, the applicants were given reasonshiir arrest within a
maximum of seven hours after arrest, which the Cacrepted as “prompt”
(referred to above, § 42). A violation of Article8®2 was found on the basis
of a delay of 76 hours in providing reasons for eddbn (see
Saadi v the United KingdofC], no. 13229/03, § 84, ECHR 2008-...) as
well as a delay of ten days (s&usu v. Austriano. 34082/02, § 43,
2 October 2008).

146. Turning to the facts of the instant case, @oeirt notes that the
parties differed as to the exact time and date wherapplicant found out
about the reasons for his detention. In particules,applicant claimed that
he found out about the reasons for his detentioh®8eptember 2004 only
(see paragraph 141 above). The Government disagvikdt and stated
that the applicant was informed about these reasonse forty minutes
after his arrest, after the prosecutor had beearnméd about the applicant’s
detention, i.e. after 10.00 p.m. on 23 August 2004.

147. For the Court, taking into account its case-cited above (see
paragraphs 144 — 146 above), a forty minutes’ détaynforming the
applicant of the reasons for his arrest would poma facie raise an issue
under Article 5 8§ 2 of the Convention. However, thdy document relied
on by the Government is the detention record refeto above, and it does
not record the time or date of the applicant’s atgre. Further, it appears
from the records of the sobering up facility tHa applicant was not at the
police station forty minutes after his arrest, buthe facility. There is thus
no reliable indication of whether, and if so when, the period from
23 August to 13 September 2004, the applicant wdsrmed that his
detention was with a view to extraditing him to lKkhstan.

148. Accordingly, the Court finds that there haerb a violation of
Article 5 § 2 of the Convention.
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3. The applicant’s complaints under Article 5 §f4he Convention

149. The applicant further complained of the laok sufficient
procedural guarantees in domestic legislation foe teview of the
lawfulness of his detention, and of the delay ie thitial review of his
detention by the domestic court, given that he baen brought before a
court on the seventh day of his detention. He detie Article 5 § 4 of the
Convention, which reads as follows:

“4. Everyone who is deprived of his liberty byest or detention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

150. The Government disagreed, stating that sncffactive procedure
existed in the Ukrainian domestic law. They reféne Articles 106, 165-2
and 382 of the Code of Criminal Procedure, whichceped the procedure
for examining appeals against preventive measiitesy further maintained
that on 8 October 2004 the Plenary Supreme Couttadapted a practice
recommendation concerning review of complaints eomag extradition
matters.

151. The Court reiterates the relevant princigstblished in its case-
law regarding the interpretation of Article 5 § # the Convention (see
Soldatenkpcited above, § 125):

“... The Court reiterates that the purpose ofletb § 4 is to secure to persons who
are arrested and detained the right to judicialestpion of the lawfulness of the
measure to which they are thereby subjected (sa&tis mutandisDe Wilde, Ooms
and Versyp v. Belgiunjudgment of 18 June 1971, Series A no. 12, § A@emedy
must be made available during a person’s deteritoallow that person to obtain
speedy judicial review of the lawfulness of theesion, capable of leading, where
appropriate, to his or her release. The existentethe remedy required by
Article 5 8 4 must be sufficiently certain, not pnih theory but also in practice,
failing which it will lack the accessibility andfettiveness required for the purposes
of that provision (seenutatis mutandisStoichkov v. Bulgariano. 9808/02, § 6
fine, 24 March 2005, anfachev v. Bulgariano. 42987/98, § 71, ECHR 2004-VIII
(extracts)). The accessibility of a remedy impligger alia, that the circumstances
voluntarily created by the authorities must be sasho afford applicants a realistic
possibility of using the remedy (seautatis mutandisConka, cited above, §§ 46 and
55).”

152. Applying the aforementioned principles to faets of the present
case, the Court notes that the applicant was edestd held in detention as
from 9.20 p.m. on 23 August 2004. He is still de¢al. During that time,
the applicant unsuccessfully initiated proceedifoggeviews of lawfulness
of his detention from October 2004 onwards, befea€ous courts (see
paragraphs 35 — 60 above). These proceedings ga&vemo final decision
as to the lawfulness of the applicant’s continuetedtion or as to whether
he should have been released. In particular, thaests for release (see
paragraph 47 above) were not examined on theitsnas according to the
domestic courts they fell under Article 106 of tkkmde of Criminal
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Procedure and concerned criminal proceedings umstit against the
applicant in Kazakhstan (see paragraphs 45 ab@&isjilar conclusions
were reached by the Pechersky District Court ofvKiwi its judgment of
1 July 2005 (see paragraph 52 above), which wagldpdn appeal. The
Zhovtnevy Court concluded that the ground for tippli@ant’'s detention
was an extradition warrant given by the Generas&eator’'s Office and not
a court decision (see paragraph 59 above). That @so ruled that the
applicant's administrative complaint for releasaedemthe Code of Civil
Procedure could not be examined as it was lodgedrding to the wrong
procedure (see paragraph 45 above).

153. As to the legislation referred to by the Goweent, the Court
recalls that it has already found that the releyanotisions of the Code of
Criminal Procedure concerned detention in the @ws the domestic
criminal proceedings and not extradition proceesli(sgeSoldatenkpcited
above, 8 126). In particular, the Government hae¢ indicated how
Articles 106, 165-2 and 382 of the Code of CrimiRabcedure, as well as
the Resolution of the Plenary Supreme Court of ®&ker 2004 could
provide the review required by Article 5 § 4. Instihespect, the Court also
refers to its findings under Article 5 § 1 of ther@ention concerning the
lack of legal provisions in Ukrainian law governirge procedure for
detention pending extradition (see paragraph 13ivegb It considers that
these findings are equally pertinent in the conte#xArticle 5 § 4 of the
Convention. In particular, the Government have ag®mnonstrated that the
applicant had at his disposal any effective andessible procedure by
which he could challenge the lawfulness of his wkd@ pending
extradition.

154. The Court, having regard to the applicantsnapts to bring about
a review of the lawfulness of his detention, itedfngs under Article 5 § 1
of the Convention (see paragraphs 137 and 140 alan those in the
judgment of Soldatenko(cited above), concludes that there has been a
violation of Article 5 § 4 of the Convention in tipeesent case.

4. The applicant’'s complaints under Articles 5 &f%he Convention

155. The applicant initially complained under Ak 5 8 5 that he did
not have an enforceable right to compensationgerds the violation of his
rights under Article 5 88 1(c), (e) and (f), 2, 3da4 of the Convention. In
particular, he mentioned that domestic law made provision for
compensation for unlawful detention pending extiadi Article 5 § 5
provides:

“Everyone who has been the victim of arrest or k@ in contravention of the
provisions of this Article shall have an enforceabifjht to compensation.”

156. The Government made no comments on theseissibmns.
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157. Article 5 8 5 is complied with where it isgstble to apply for
compensation in respect of a deprivation of libetfected in conditions
contrary to paragraphs 1, 2, 3 or 4 (S¢eichkov v. Bulgariano. 9808/02,
§ 72, 24 March 2005). The right to compensationfeeh in paragraph 5
therefore presupposes that a violation of one efpifeceding paragraphs of
Article 5 has been established, either by a domesithority or by the
Court.

158. In this connection, the Court notes thathe present case it has
found violations of paragraphs 1, 2 and 4 of Adid. It follows that
Article 5 8 5 is applicable. The Court must therefestablish whether or
not Ukrainian law affords the applicant an enfobtea right to
compensation for the breaches of Article 5 in laisec

159. The Court notes that the applicant’s depiowadf liberty is not in
breach of domestic law. He is not, therefore, latito compensation under
the Ukrainian Law “On the Procedure for the Comp#ina of Damage
Caused to the Citizen by the Unlawful Actions ofdis of Inquiry, Pre-
trial Investigation, Prosecutors and Courts” of dcBmber 1994 (see
Volokhy v. Ukraingno. 23543/02, § 28, 2 November 2006), as that Act
provides for compensation only in cases where #terdion is “unlawful”.
The Court thus finds that Ukrainian law does ndoralf the applicant an
enforceable right to compensation, as required Ioycld 5 8 5 of the
Convention. There has therefore been a violatiathatf provision.

F. Alleged violation of Article 34 of the Convenibn

160. On 12 March 2007 the applicant brought antiadél complaint,
stating that the applicant could not receive anmiseorrespondence from
and to his advocate. In particular, the lawyer settérs to the applicant on
27 January, 13 February and 4 March 2007, whicheweturned to the
applicant’s lawyer from the SIZO no. 27 as the lamwyas not authorised,
by the relevant investigative authority, to cor@sg with the applicant. The
applicant's lawyer stated that the Ukrainian auties had violated
Article 34 of the Convention, which provides:

“The Court may receive applications from any persamon-governmental
organisation or group of individuals claiming to the victim of a violation by one of
the High Contracting Parties of the rights settfant the Convention or the Protocols
thereto. The High Contracting Parties undertakeimdiinder in any way the effective
exercise of this right.”

161. The applicant’s representatives further dtdteat pressure was
exerted on the applicant to withdraw his applicatio the Court, which was
confirmed by his letters of 3 September 2008 semh fSIZO no. 27 of the
Kharkiv region and of 6 November 2008 sent throbgirepresentative.
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162. The Government stated that the applicanglstsiunder Article 34
had not been infringed and that he had accessstoepresentatives. They
disagreed with the applicant’s submissions.

163. The Court reiterates that it is of the utmmsportance for the
effective operation of the system of individual ipeh instituted by
Article 34 of the Convention that applicants andeptial applicants are
able to communicate freely with the Court withoeirty subjected to any
form of pressure from the authorities to withdraw modify their
complaints (seédkdivar and Others v. Turkeyudgment of 16 September
1996, Reports 1996-1V, p. 1219, § 108ksoy v. Turkeyjudgment of
18 December 1996, Reports 1996-VI, p. 2288, § 1068 Assenov and
Others v. Bulgaria 28 October 1998, § 16%Reports of Judgments and
Decisions1998-VIll). The expression “any form of pressumeiist be taken
to cover not only direct coercion and flagrant agftsntimidation but also
improper indirect acts or contact designed to @idsuor discourage
applicants from pursuing a Convention remedy ($@et v. Turkey
judgment of 25 May 1998, Reports 1998-lll, pp. 1-B& § 160).
Moreover, the question whether contact betweenatmborities and an
applicant constitutes an unacceptable practice ftbm standpoint of
Article 34 must be determined in the light of thetgular circumstances of
the case. In that connection, the Court must agbessulnerability of the
complainant and the risk of his being influencedtbg authorities (see
Akdivar and Othersp. 1219, § 105, anHurt, pp. 1192-93, § 160, both
cited above). The applicant’s position might betipatarly vulnerable when
he is held in custody with limited contacts witts Hiamily or the outside
world (seeCotles v. Romaniano. 38565/97, § 71, 3 June 2003).

164. In the present case, the Court finds no ecelevhatsoever that the
applicant could not communicate freely with anyhed representatives or
that they were hindered in their communicationshwitm. Therefore, the
alleged interference with the applicant’s lawyeaxtsrespondence cannot be
seen as undue interference with the effective éserof the applicant’s
right of individual petition.

165. As to the applicant’s letter of 3 Septemi@9& in which he stated
that he wished to withdraw his application, witlke taccompanying letter
from the Governor of the SIZO, confirming that @ngthorities knew about
the content of the letter and the applicant's wish withdraw the
application, the Court considers that this letwme about as the result of
the applicant’s personal decision to withdraw lgpleation, whether under
influence of the State authorities or not. Howevke, Court considers that
the fact that, rather than forwarding the applicatdgtter as it stood, the
Governor of the SIZO sent it as an attachment ¢owering letter, making
comments on its contents, is not compatible witle #afeguards of
Article 34 of the Convention, regardless of whethérad any bearing on
the applicant's communication with the Court. Capsntly, the
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Government have failed to respect their undertakimger Article 34 of the
Convention. The Court finds it unnecessary to mevike other aspects of
the applicant’s complaints.

[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

166. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

167. The applicant claimed 5,000 euros (EUR) ispeet of non-
pecuniary damage.

168. The Government considered that a finding oficdation would
constitute sufficient just satisfaction.

169. Making its assessment on an equitable b#msCourt allows the
applicant’'s claim for just satisfaction in full amalwards the applicant
EUR 5,000 in respect of non-pecuniary damage, alystax that may be
chargeable on that amount.

B. Costs and expenses

170. The applicant’s representative claimed EUR@ for the costs and
expenses incurred by him in the proceedings beéfa€ourt.

171. The Government stated that the case fileatoed no information
or documents confirming payment of the lawyer’'sfee

172. The Court considers that it has not been shitvat the expenses
were actually and necessarily incurred and rejihetsaforementioned claim
in full.

C. Default interest

173. The Court considers it appropriate that teawt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.



44

KABOULOV v. UKRAINE JUDGMENT

FOR THESE REASONS, THE COURT UNANIMOUSLY

1.

9.

Rejectsthe Government’'s objections as to the admissibility thé
application;

. Declaresthe application admissible;

. Holds that the applicant’s extradition to Kazakhstan ldomot violate

Article 2 of the Convention;

. Holds that the applicant’'s extradition to Kazakhstan ldobe in

violation of Article 3 of the Convention;

. Holdsthat there has been a violation of Article 13h&f €onvention;

. Holds that it is not necessary to examine whether thpliagmt’s

extradition to Kazakhstan would be in violationAxticle 6 § 1 of the
Convention;

. Holds that there has been a violation of Article 5 §f1h@ Convention

in respect of the applicant’s detention from 23 Asigto 13 September
2004;

. Holds that there has been a violation of Article 5 §fL df the

Convention in respect of the applicant’s detentimm 13 September
2004 onwards;

Holdsthat there has been a violation of Articles 5 § the Convention;

10. Holdsthat there has been a violation of Article 5 § 4haf Convention;

11. Holdsthat there has been a violation of Article 5 § 5haf Convention;

12. Holds that the Government have failed to respect thettettaking

under Article 34 of the Convention;

13. Holds

(a) that the respondent State is to pay the agmlievithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, EUR 5,000 (filmtsand euros), plus
any tax that may be chargeable, in respect of remuipary damage, to
be converted into the national currency of Ukraah¢he rate applicable
at the date of settlement;
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(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable orabove amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points;

14. Dismisseghe remainder of the applicant’s claim for judisfaction.

Done in English, and notified in writing on 19 Noweer 2009, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Stephen Phillips Peer Lorenzen
Deputy Registrar President



