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In the case of Mikolenko v. Estonia,
The European Court of Human Rights (Fifth Sectiosijting as a
Chamber composed of:
Peer LorenzerRresident,
Renate Jaeger,
Karel Jungwiert,
Rait Maruste,
Isabelle Berro-Lefevre,
Mirjana Lazarova Trajkovska,
Zdravka Kalaydjievajudges,
and Claudia Westerdieection Registrar
Having deliberated in private on 8 September 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. #0®%) against the
Republic of Estonia lodged with the Court under idet 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Russian national, Mr Nikiolikolenko (“the
applicant”), on 3 March 2005.

2. The applicant was represented by Mr M. loffégavayer practising in
Riga. The Estonian Government (“the Government’yemeepresented by
their Agents, Ms M. Hion and subsequently Ms M. Kaarg, of the
Ministry of Foreign Affairs. The Russian Governmexercised their right
of third-party intervention in accordance with Afd 36 § 1 of the
Convention and were initially represented by Ms Milinchuk, former
Representative of the Russian Federation at thepean Court of Human
Rights, and subsequently by their RepresentativeizMatyushkin.

3. The applicant alleged, in particular, that reswleprived of his liberty
in violation of Article 5 8 1 of the Convention arlat the length of his
detention was excessive.

4. On 8 January 2008 the Court declared the agmic partly
inadmissible and decided to communicate the comipledncerning the
unlawfulness and length of the applicant's detentm the Government. It
also decided to examine the merits of the appboadit the same time as its
admissibility (Article 29 § 3).
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1954 in Ukraine awesl in Tallinn.

A. Background of the case

6. The applicant is a former Soviet and RussiamyAmwfficer who
served from 1983 in the territory of Estonia. Aftdre restoration of
Estonian independence, he was refused an exteoflus residence permit
in that country. His complaints were dismissed iy domestic courts; the
final judgment was delivered by the Supreme ColRiig(kohug on
17 April 2003. Subsequently, he lodged an appbecatwith the Court,
alleging, among other complaints, that his rightespect for his private and
family life, guaranteed under Article 8 of the Cention, had been violated
by the Estonian authorities. On 5 January 2006apication was declared
inadmissible (seeMikolenko v. Estonigdec.), no. 16944/03, 5 January
2006).

7. The circumstances of the applicant’s stay itolia and the Estonian
authorities’ refusal to extend his residence perastwell as a summary of
the relevant domestic and international legal miovis may be found in the
decision mentioned above. In brief, although théolian authorities had
finally refused to extend the applicant’s residepeemit, he — backed by
the Russian Government — was of the opinion thaivae still entitled to
stay in Estonia under the terms of the agreememiceraing social
guarantees for retired military personnel of theeud forces of the Russian
Federation in Estonia, concluded on 26 July 199 dgreement provided
that retired military personnel, that is personscharged from the army
service and receiving pension could apply for desge permit in Estonia.
According to the Russian Government the applicaag dismissed from the
military service on 20 July 1994 for health reasand excluded from the
lists of the military unit on 18 October 1994.

8. The Estonian authorities, to the contrary, wered that he did not
fall under the agreement concerning social guaesnbeit rather under the
treaty on the withdrawal of the Russian troops fritve Estonian territory,
also concluded on 26 July 1994, as he had bedmeiadtive military service
at the time of the conclusion of the treaty. He baly been assigned to the
reserve forces on 4 August 1994 and discharged fhenmilitary unit as of
18 October 1994. Accordingly, he had been obligettave Estonia under
the treaty.
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B. The applicant’s detention

9. On 21 July 2003 the Citizenship and MigratiavaRl Kodakondsus-
ja Migratsiooniamet— hereinafter “the Board”) ordered the applicamt t
leave the country on 17 September 2003 at thetldieswas warned that in
the event of failure to comply with the order, heuld be expelled
immediately. The applicant challenged the orderotsefthe Tallinn
Administrative Court ljalduskohuswhich, on 24 October 2003, dismissed
the complaint. The applicant appealed, but his alpwas dismissed by the
Tallinn Court of Appeal rjngkonnakohus On 27 October 2004 the
Supreme Court refused leave to appeal.

10. In the meantime, on 29 October 2003, the eppliwas arrested. His
immediate expulsion was not possible as he onlggmed his expired
passport on arrest, saying that he did not knowrevimes valid Russian
passport was. On 31 October 2003 the Tallinn Adsiiaiive Court
decided, at the request of the police, that thdicgu was to be taken to a
deportation centre for execution of the deportati@nder. The
Administrative Court authorised his detention fprta two months, starting
from 3 November 2003, giving him some time to fimd valid passport.
The Government have submitted to the Court a cdpth® applicant’s
Russian passport valid until 24 January 2008. pi@ant did not present
this document in the subsequent proceedings.

11. According to the applicant he lodged an appaghinst the
Administrative Court’s decision of 31 October 208& since his detention
was subsequently, on 30 December 2003, extendeteébyAdministrative
Court, the appeal became void of substance andttdsk withdrawn.
According to the Government the applicant filedoéiae of his intention to
appeal, as required by the applicable rules of quore, but he never
actually lodged an appeal.

12. From 4 November 2003 the applicant was dedaine the
deportation centre in Harku, Harju County.

13. The Government in their submissions have de=tithe deportation
centre as an institution with a guarded perimeigpt kunder visual and
electronic supervision. It can accommodate 42 perso rooms designed
for four persons but as a rule no more than tweqes are placed in one
room. The detainees can use eating and rest agiaggped with television,
radio, newspapers and literature. There is tabfeise equipment and
various board games and the detainees have freessato toilets and
shower. Washing and drying machines are availdiblere are four periods
a day (totalling almost ten hours) for outdoor vgalkhe detainees are
served three meals a day, including at least twarteals; there is a nurse
present in the centre four hours a day and, ifribed arises, a general
practitioner is available. A psychiatrist and a gsylogist visit the centre
regularly. The detainees can buy additional foadl @her items through the
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centre; they are also allowed to receive parcelsd nd receive letters and
use the telephone. Furthermore, they can meet l@onstfiicials of their
country of nationality, defence counsel and mimgste religion. Subject to
authorisation they can also be visited by othersqes, such as family
members.

14. At the request of the Board, the applicanégedtion was extended
by the Tallinn Administrative Court once every twmnths. It was open to
the applicant to appeal against the rulings ofAtiministrative Court to the
Tallinn Court of Appeal and, thereafter, to the Rupe Court. He did so in
some but not in all cases. On each occasion theehigpurts dismissed the
appeals.

15. The courts found that the applicant's detentwas lawful and
justified for the purpose of ensuring his expulsidocording to the courts’
rulings, the applicant had allegedly lost his vaRdissian passport and
despite the requests by the Board to the EmbasedRussian Federation
in Estonia (“the Embassy”) the latter had not bable to issue a new travel
document to the applicant because of his refusdilltan the required
application forms. The Board was ready to issueaghy@icant a temporary
travel document but according to the Russian Enybé&ssas not possible
to add an entry permit to such a document. Thetsotwnsidered that
detention was an appropriate measure to motivate agpplicant to co-
operate with the authorities and avoid a situatibrere an expulsion order
could not be executed merely because of the applkcainwillingness.
They were of the opinion that the length of thel@ppt’'s detention in the
deportation centre depended on him alone. The £@lsb noted that the
applicant’s deportation might be possible underAgeesement between the
European Community and the Russian Federation atmission once it
entered into force.

16. On 8 October 2007 the Tallinn Administrativeu@ refused to
further extend the applicant's detention. It foutiét the length of his
detention had become disproportionate and, in tlreurostances,
unconstitutional. He was released from the deportatentre the next day.

C. Measures taken by the authorities for the apptiant’s removal

17. The Board and the Ministry of Foreign Affasicught possibilities to
secure travel documents for the applicant so teatduld be removed; they
were in contact with the Embassy to that end thnoug the applicant’s
detention. Furthermore, the Board on several ocnasirequested the
applicant to fill in forms required by the Embagsyissue him a passport,
but the applicant persistently refused.
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1. Measures taken by the Board

18. The Board’s attempts to achieve the applisargimoval included
the following steps.

19. On 17 November 2003 the Board asked the RudSmbassy to
issue the applicant a return certificate. On 10dddzer 2003 the Embassy
replied that the applicant could return to Russiy mn the basis of a
Russian foreign passport, which he could applyirioperson or through a
representative.

20. On 4 February and 7 April 2004 the Board imfed the Embassy
that the applicant refused to fill in the requifedms. They requested the
Embassy’s assistance in issuing documents for ghbécant and expressed
their readiness to provide the applicant with agerary travel document.
The Embassy did not reply to the letters.

21. On 14 June 2004 the Board again reminded thbaEsy of the
situation and sought their agreement to affix atmyewisa to a temporary
travel document the Board was ready to issue. OnJuge 2004 the
Embassy replied that this was not possible undesian law.

22. On 23 July 2004 the Board asked the Ministrifareign Affairs to
request the Embassy to provide the applicant wigtréquisite papers.

23. On 13 April 2006 the Board requested the Esyasassistance in
issuing documents to the applicant. On 19 April@@@e Embassy replied
that they could issue him a passport upon his itque

24. On 11 June 2007 the Board submitted a redadbe Embassy for
the applicant to be readmitted on the basis oféadmission agreement. On
26 June 2007 the Embassy replied that the Russidg was of the view
that the applicant did not fall under the readmoissagreement as he had a
legal basis for residing in Estonia (the Estoniarsétan agreement of
1994).

25. On 25 July 2007 the Board again asked the S#iniof Foreign
Affairs to request the Embassy to provide the a@apli with the requisite
papers.

26. On 13 September 2007 the Board asked the tingd Foreign
Affairs to contact the Immigration Service of theidRian Federation to
provide the applicant with papers under the reasions agreement. On
30 October 2007 the Ministry of Foreign Affairs kied that the Russian
authorities did not wish to consider the applicaneadmission under the
readmission agreement and therefore the readmisspplication
concerning him had not been submitted to the Imatign Service of the
Russian Federation. A meeting with the Russianydzati been scheduled
for November. On 19 November 2007 the Ministry afrdign Affairs
nevertheless transmitted the readmission applitatio the Immigration
Service of the Russian Federation. On 1 Decemb@7 20e Immigration
Service replied that the applicant was not sulie@aeadmission under the
readmission agreement as he had a legal basissioling in Estonia.
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2. Measures taken by the Estonian Ministry of kpréffairs

27. In 2002 and 2003 the Embassy and the Minwftryoreign Affairs
exchanged several notes and memoranda related testbnian authorities’
refusal to extend residence permits for some rktReissian Federation
servicemen. On 2 February 2004 the Ministry of kpreéAffairs expressed
readiness to hold bilateral consultations to reigulae matter, as proposed
by the Embassy.

28. On 5 June 2006 the Ministry of Foreign Affasent a note to the
Embassy drawing the Russian authorities’ attentmnthe fact that on
5 January 2006 the European Court of Human Riglad Heclared
inadmissible the applicant’s application relatedhte Estonian authorities’
refusal to extend his residence permit. The Migigif Foreign Affairs
asked the Russian authorities to take the necessapg for the applicant’s
repatriation and requested their assistance inigirgy him with papers. On
16 June 2006 the Embassy expressed their readméssue the applicant
identity documents, provided that the applicantnsitied an application in
writing.

29. On 26 July 2007 the Ministry of Foreign Affairequested the
Embassy to issue the applicant with the documeetsessary for his
readmission on the basis of the readmission agneteared transmitted a
readmission application in respect of him to thebBssy. On 21 August
2007 the Embassy replied that retired servicemeheoRussian Federation,
including the applicant, did not fall under thedeassion agreement as they
had a legal basis for residing in Estonia. Theyppsed regulating the
matter by negotiation, through diplomatic chann€ls. 7 September 2007
the Ministry of Foreign Affairs agreed to hold négtons.

30. On 25 December 2007 the Embassy reiterated tilea Russian
authorities considered that the applicant did aditdnder the readmission
agreement.

31. On 4 February 2008 the Ministry of Foreignahf§ confirmed its
position that the applicant was subject to the maasion agreement.

32. On 19 February 2008 the Embassy emphasiseththanain aim of
the readmission agreement, as stated in its preamals to strengthen co-
operation in order to combat illegal immigratiomyAattempt to apply it to
other situations was contrary to the principlerapiementing international
treaties in good faith. In particular, the readmossagreement was not
applicable to the retired servicemen to whom theeegent of 1994
concerning social guarantees to retired militamgpenel applied.

33. In addition, the representatives of the Miyistf Foreign Affairs
repeatedly met Russian officials to discuss posslutions for the
applicant’s case. In connection with the readmisgigreement there have
also been joint committee meetings to discuss sssugtated to the
agreement and to conclude its implementing protocth March and
September 2007 the Estonian authorities submittelaét implementing
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protocol of the readmission agreement to the Rogs#éaty; a copy of the
draft protocol was resubmitted to the Russian atttee on 4 March 2008.
On 28 April 2008 the Embassy informed the Estoraathorities that the
Immigration Service was ready to hold consultaticats expert level
concerning the implementing protocols in May 2008.

34. The Embassy sent the applicant several latiebaming him of the
Russian authorities’ position in the matter andrgweassurances that the
Russian party would try to solve the issues thrauitdteral dialogue.

D. Subsequent developments

35. On 8 October 2007, the day the applicantsas? was ordered by a
court (see paragraph 16 above), the Board gaveahamtten reminder that
his expulsion order was still in force. Some furtheeasures were applied
as well — the applicant had to reside in his fixesidence, to report to the
Board at certain intervals, and to inform the Boafdany change in his
place of residence or if he left it for an extengedod.

36. On 5 February 2008 the Harju County Court,misdemeanour
proceedings, sentenced the applicant to ten dagtenton for staying in
Estonia without a legal basis. The judgment waselgoim substance by the
Tallinn Court of Appeal. On 14 May 2008 the Supre@murt refused, on
procedural grounds, to examine the applicant’'s alppe it had not been
drawn up by a lawyer as required by law.

. RELEVANT DOMESTIC AND INTERNATIONAL LAW AND
PRACTICE

37. Section 5 of the Obligation to Leave and Fibioin of Entry Act
(Valjasdidukohustuse ja sissesdidukeelu seadssin force at the material
time, defined expulsion as the enforcement of digaton to leave in the
cases and pursuant to the procedure provided hy law

Section 7 of the Act provided that an order to ée&stonia could be
issued to an alien who was staying in Estonia witteolegal basis and that
it had to contain a warning of compulsory execuiionhe event of failure
to comply with it. According to section 8, the comgory execution was to
take place after the sixtieth day following notion of the order.

Section 14(4) of the Act enumerated the instancesrev expulsion
would not be applied. These included the case wkgplsion was no
longer feasible.

Section 18(1) of the Act stipulated that expulsadran alien had to be
completed within forty-eight hours of his or herest. If it was not possible
to complete expulsion within that term, the persmme expelled could be
placed in a deportation centre, subject to judiaiathorisation, until their
expulsion, but for no longer than two months (sect23(1)). This term
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could be extended at the request of the Board by typo months at a time
(section 25).

Under section 26-4(1) of the Act, the person tekgelled was required
to co-operate in the organisation of the expulsiocluding co-operating in
obtaining the necessary documents for expulsion.

38. On 1 June 2007 an Agreement between the Eamofemmunity
and the Russian Federation on readmission entateddrce. The aim of
the agreement is to strengthen the parties’ coabjoer in order to combat
illegal immigration more effectively. Article 2 dfie agreement, concerning
readmission of Russian nationals, reads as follows:

“1. The Russian Federation shall admit, upon apfibn by a Member State and in
accordance with the procedure provided for in Agseement, any person who does
not, or no longer, fulfil the conditions in forcerfentry to, presence in, or residence
on the territory of the requesting Member Statevigied it is established, in
accordance with Article 9 of this Agreement, thatls person is a national of the
Russian Federation.

The same shall apply to illegally present or regjdpersons who possessed the
nationality of the Russian Federation at the tirherdering the territory of a Member
State but subsequently renounced the nationalitythef Russian Federation in
accordance with the national laws of the lattethaut acquiring the nationality or a
residence authorisation of that Member State oradingr State.

2. After the Russian Federation has given a pasitieply to the readmission
application, the competent diplomatic mission onsidar office of the Russian
Federation shall irrespective of the will of thergmn to be readmitted, as necessary
and without delay, issue a travel document requioedhe return of the person to be
readmitted with a period of validity of 30 calendtays. If, for any reason, the person
concerned cannot be transferred within the perfoehbidity of that travel document,
the competent diplomatic mission or consular offifehe Russian Federation shall
issue a new travel document with a period of vilidif the same duration without
delay.”

39. In a judgment of 13 November 2006, the Adntiatsre Law
Chamber of the Supreme Court (case no. 3-3-1-45t06)d that the
assessment of the feasibility of expulsion coultb®based on the fact that
the person concerned did not wish to leave the tcpamd wanted to stay
there. An interpretation to the contrary would h&aeen in conflict with the
nature of expulsion as a legal concept.

40. In a judgment of 3 April 2008, the Adminisivat Law Chamber of
the Supreme Court (case no. 3-3-1-96-07) noted lo#t the Board’s
request and the court’s authorisation for detentiad to be based on the
law in force at the time of the court proceedinggointed out, however,
that since expulsion proceedings constituted a mymaprocess, due
attention had to be given to the prospective chamgéegal circumstances
which would affect expulsion at the time when tlegson concerned was
expected to be expelled.
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THE LAW

|. ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVHTION

41. The applicant complained that his right teettly had been violated
by his protracted detention in the deportation ierile relied on Article 5
8 1 of the Convention which, in so far as relevegdds as follows:

“1l. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whamtion is being taken with a view
to deportation or extradition.”

42. The Government contested that argument.

A. Admissibility

1. Abuse of the right of petition

43. The Government considered that the applicadtriot acted in good
faith but had abused his right of petition as hd kabmitted to the Court
information concerning his expulsion proceedings$y aselectively. They
noted, in particular, that he had failed to infaitme Court about his alleged
loss of his passport and his further attempts moldri the completion of the
expulsion proceedings, including his refusal tbdilt the necessary forms
for identity documents to be issued. He had beesr@wf the fact that the
Russian authorities had not accepted the solutiggested by the Estonian
authorities that the latter issue the applicaminagorary travel document.

44. The applicant disagreed.

45. The Court observes that all the elements nexleto by the
Government were mentioned in the copies of the dtmedecisions
submitted by the applicant and therefore the Caad sufficiently informed
about the relevant circumstances of the case atirtte when it took its
decision to give notice of the application to thev&rnment (see the partial
decision on admissibility of 8 January 2008). Theme, this objection is
dismissed.

2. Non-exhaustion of domestic remedies

46. The Government argued that the applicant hatl exhausted
domestic remedies with regard to the issue of byidation of liberty or
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the legality of his continued detention. In respettthe deprivation of

liberty, the Government noted that the applicard hat appealed against
the Tallinn Administrative Court’s decision of 3ktber 2003 whereby his
placement in the deportation centre had been aa#ltbrin so far as the
applicant’s subsequent stay in the deportationreewas concerned, the
Government emphasised that the domestic courtsn velwghorising the

extension of his detention in the deportation eertad dealt with the issue
only in the context of extending the stay. If thpplecant had believed that
the length of his detention had been unlawful, heutd have filed a

separate claim for damages.

47. The applicant submitted that he had appealgdinst the
Administrative Court’s decision of 31 October 2068 since his detention
had been extended by the Administrative Court ofb86ember 2003, the
appeal had become void of substance and he hadrawth it.

48. The Court reiterates that the purpose of RS is to afford the
Contracting States the opportunity of preventing putting right the
violations alleged against them before those allegs are submitted to the
Convention institutions (see, among many other aiths, Selmouni
v. France[GC], no. 25803/94, § 74, ECHR 1999-V). The Courserves
that after the initial decision whereby the appiita detention was
authorised by the Tallinn Administrative Court, bntinued detention was
subsequently authorised bimonthly by the same cdte Court notes that
in the latter proceedings he made use of his tiglappeal to the court of
appeal and to the Supreme Court on several occasMoreover, the
applicant was released from the deportation cemfiter the Tallinn
Administrative Court had refused to extend his aigt& on 8 October
2007. Thus, the Court considers that the domesticoaties have had an
opportunity of putting right the alleged violatiah the applicant’s right to
liberty. In the context of the present case it @ of decisive importance
whether or not the applicant appealed againstriitiali decision as at that
time the issue of the compatibility of the length los detention with
Article 5 8§ 1 (f) could not possibly have arisers # the question whether
the applicant should have filed a separate clamdéonages, the Court does
not consider that he would have had any prospecsuatess in such
proceedings as his detention had been authoriseatlimynistrative courts
which had considered it lawful. Therefore, thisembjon is also dismissed.

3. Conclusion as to admissibility

49. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.
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B. Merits

1. The submissions of the parties

(a) The applicant

50. The applicant argued that he had not beenngetdor the purpose
of his deportation and considered that the readaredor his detention had
been to force him to co-operate and apply for asRnspassport. He
emphasised, however, that deportation meant execafithe obligation to
leave by the force of the State, and that the aititb® had had no reason to
count on his co-operation as in his opinion hiy staEstonia had a legal
basis. The extension of his detention — wherebyltiteestic courts referred
to his failure to fulfil his obligation to co-opdeawith the authorities — had
actually become a form of punishment and a meansredking his will.
Even assuming that the authorities had initiallysped a legitimate aim,
they had later wished to force him to sign the doents and thereafter
waited for the changes in international law to taKect.

The applicant pointed out that the exceptions ¢oritht to liberty, listed
in paragraph 1 of Article 5, had to be interpratadowly and that detention
ceased to be justified under subparagraph (f)afdéportation proceedings
were not conducted with due diligence.

(b) The Government

51. The Government maintained that the applicadgt®ntion had been
lawful under domestic law. The only purpose of ¢ietention had been his
expulsion from Estonia; this was demonstrated by pertinent court
decisions as well as by the other steps taken by atlthorities. The
applicant’s refusal to co-operate had only extentleel period of his
detention. The Government pointed out that theilidag of expulsion
could not be assessed on the basis of whetheretiserp concerned wished
to leave the country or not. They also emphasisatih 2006 and 2007 the
Estonian authorities could legitimately presumet tatter the entry into
force of the EU-Russia readmission agreement aimg 2007 there would
be an additional basis for the applicant’s expulsithe Estonian authorities
could not have foreseen that the Russian party dvoat comply with its
obligations under that agreement.

52. The Government argued that periodic judiciaview of the
applicant's detention had constituted a sufficiegiiarantee against
arbitrariness. Moreover, it had been repeatedlyagx@ed to the applicant
what he needed to do in order to be released.eéAsd@me time, international
and diplomatic channels had been used to find gblessibilities for the
applicant’s expulsion.
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53. The Government insisted that the applicantis dehaviour had
contributed to a significant extent to the lengthhis detention. They
pointed out that the applicant, claiming that hé kast his passport, had
shown no readiness to apply for a new identityravel document; nor had
the Russian authorities been ready to issue hirh sudocument in the
absence of his application or to accept a tempati@yel document the
Estonian authorities could have issued. The Govemnpointed to the
efforts made by the Estonian authorities througftoanatic channels to find
a solution to the situation, and to the fact thestythad presumed that the
applicant’s expulsion would prove easier after émery into force of the
EU-Russia readmission agreement. They emphasisad vthen it had
become clear that the applicant’s expulsion was@alistically possible at
the time, he had been released from the deportegintre.

54. In conclusion, considering the time-consumingature of
communication between states and the unwillingédke receiving State
to co-operate, as well as the applicant’s own tideal failure to present an
identity document and refusal to apply for one,splhe fact that he had
enjoyed completely appropriate conditions throughdus stay in the
deportation centre had been in conformity with &&i5 § 1 (f).

2. The third-party intervener’s arguments

55. The Russian Government agreed in substandetheat applicant’s
arguments. They considered that the applicant’srgmted detention had
been in violation of Article 5 § 1. They noted tlihé Estonian authorities
had found out shortly after the applicant’s arrbsitt it was impossible to
deport him without travel documents and that sumtuchents could not be
obtained without his co-operation. The applicadgésention had been aimed
at breaking his will and forcing him to sign docurteneeded for him to
leave the country. In the opinion of the Russiaivé&oment the applicant’s
conduct could not have justified such a long perafddetention. They
pointed out that after his release less severe unegssuch as police
control, had been applied and there had been momeahy such measures
could not have been applied before.

3. The Court’s assessment

(&) Whether the applicant’s detention fell withinthe scope of Article 5 § 1 (f)

56. The Court reiterates that subparagraphs (&) tf Article 5 § 1 of
the Convention contain an exhaustive list of pesible grounds of
deprivation of liberty, and no deprivation of libewill be lawful unless it
falls within one of those grounds (seeter alia, Saadi v. the United
Kingdom[GC], no. 13229/03, § 43, ECHR 2008-...).
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57. In the present case, the Government contehadédhe applicant was
deprived of his liberty with a view to expulsiondathat his detention had
been permissible under subparagraph (f) of Arice 1. The applicant and
the Russian Government contested that argumensjdsring that the real
purpose of his detention had been to break hisamidl to force him to co-
operate. They were of the opinion that, even assgithiat his detention had
initially been aimed at his expulsion, this had rs@ooved impossible and
the detention had become a punitive measure.

58. The Court observes that the applicant wasseeftan extension of
his residence permit, was ordered to leave thetcpand was warned that
his failure to leave would result in his expulsigks he failed to leave
within the time-limit and his immediate expulsiorasvimpossible because
of lack of travel documents, an administrative toauthorised his
placement in the deportation centre on the bastheofObligation to Leave
and Prohibition of Entry Act. Thus, the Court hasneason to doubt that
the applicant’'s detention, at least initially, felithin the scope of Article 5
81 (f).

(b) Whether the applicant’s detention was arbitrary

59. The Court reiterates that Article 5 § 1 (fledonot demand that
detention be reasonably considered necessary xtom@e to prevent the
individual from committing an offence or fleeingny deprivation of liberty
under the second limb of Article 5 § 1 (f) will hestified, however, only for
as long as deportation or extradition proceedingsim progress. If such
proceedings are not prosecuted with due diligetimedetention will cease
to be permissible under Article 5 8 1 (f) (skeand Others v. the United
Kingdom[GC], no. 3455/05, § 164, 19 February 2009, &dhal v. the
United Kingdom 15 November 1996, §8 11Reports of Judgments and
Decisions1996-V).

60. The deprivation of liberty must also be “laifuWhere the
“lawfulness” of detention is in issue, includingetlyuestion whether “a
procedure prescribed by law” has been followed, @umvention refers
essentially to national law and lays down the dil@n to conform to the
substantive and procedural rules of national laem@liance with national
law is not, however, sufficient: Article 5 8 1 regs in addition that any
deprivation of liberty should be in keeping withetburpose of protecting
the individual from arbitrariness. It is a fundart@nprinciple that no
detention which is arbitrary can be compatible wAttticle 5 § 1 and the
notion of “arbitrariness” in Article 5 § 1 extenddeyond lack of conformity
with national law, so that a deprivation of liberhay be lawful in terms of
domestic law but still arbitrary and thus contraoythe Convention (see
Saadj cited above, 8§ 67). To avoid being branded agrar, detention
under Article 5 8 1 (f) must be carried out in gdadh; it must be closely
connected to the ground of detention relied onhegyGovernment; the place
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and conditions of detention should be appropriatej the length of the
detention should not exceed that reasonably redjuioe the purpose
pursued (sed. and Others v. the United Kingdpnoited above, § 164, and,
mutatis mutandisSaadj cited above, § 74).

61. As concerns the compliance of the applicamt&ention with
national law in the present case, the Court obsethest the domestic courts,
in extending his detention every two months, founthwful. The Court
further observes that sections 23 and 25 of theg&@imn to Leave and
Prohibition of Entry Act, relied on by the domesguathorities, provided a
legal basis for such detention.

62. However, as noted above, compliance with démésw is not in
itself sufficient to establish lack of arbitrarisesand further elements,
referred to in paragraph 60 above, must be examim#ds context. One of
these elements is the length of the detention, wkimuld not exceed that
reasonably required for the purpose pursued.

63. The court reiterates that deprivation of lipemder Article 5 § 1 (f)
is justified only for as long as deportation pratiegs are being conducted.
It follows that if such proceedings are not beingsecuted with due
diligence, the detention will cease to be justifister this subparagraph
(see,mutatis mutandisQuinn v. France 22 March 1995, § 48, Series A
no. 311).

64. The Court observes that the applicant's detenwith a view to
expulsion was extraordinarily long. He was detaif@dmore than three
years and eleven months. While in the beginninghisf detention the
domestic authorities took steps to have documessised to him, it must
have become clear quite soon that these attempts lveeind to fail as the
applicant refused to co-operate and the Russiahoaties were not
prepared to issue him documents in the absencis sfgned application, or
to accept a temporary travel document the Estoaidhorities were ready
to issue. Indeed, the Russian authorities had niagle position clear in
both respects by as early as June 2004. Thereafteogugh the Estonian
authorities took repeated steps to solve the sioatthere were also
considerable periods of inactivity. In particuldre Court has been provided
with no information on whether any steps with awit® the applicant’s
deportation were taken from August 2004 to Marcb&(ee paragraphs 18
to 33 above).

65. What is more, the applicant's expulsion hadobge virtually
impossible as for all practical purposes it reqiiings co-operation, which
he was not willing to give. While it is true thatafs enjoy an “undeniable
sovereign right to control aliens’ entry into amsidence in their territory”
(see, for exampleSaad) cited above, 8§ 64, with further references), the
aliens’ detention in this context is neverthelesgy goermissible under
Article 5 8 1 (f) if action is being taken with &w to their deportation. The
Court considers that in the present case the amplge further detention
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cannot be said to have been effected with a vieWidadeportation as this
was no longer feasible.

66. It is true that at some point the Estonianhauties could
legitimately have expected that the applicant cioddemoved on the basis
of the EU-Russia readmission agreement once iteshiato force, as under
this agreement the Russian authorities were redjuice issue travel
documents to persons to be readmitted irrespeofitbeir will. However,
the agreement entered into force only on 1 Jun& ,2@bich was about
three years and seven months after the applicasiplaaed in detention. In
the Court’s opinion the applicant’s detention focls a long time even if the
conditions of detention as such were adequate aoatlde justified by an
expected change in the legal circumstances.

67. The Court also notes that after the applisarglease on 9 October
2007 he was informed that he still had to complihwine order to leave. He
was obliged to report to the Board at regular wdky (see paragraph 35
above). Thus, the authorities in fact had at tlksposal measures other
than the applicant’s protracted detention in thpod&tion centre in the
absence of any immediate prospect of his expulsion.

68. The foregoing considerations are sufficienietable the Court to
conclude that the grounds for the applicant’s detan- action taken with a
view to his deportation — did not remain valid tbe whole period of his
detention due to the lack of a realistic prospédchie expulsion and the
domestic authorities’ failure to conduct the pratiegs with due diligence.

There has accordingly been a violation of Article851 of the
Convention.

[I. APPLICATION OF ARTICLE 41 OF THE CONVENTION

69. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Continag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

70. The applicant claimed 30,000 euros (EUR) ispeet of non-
pecuniary damage.

71. The Government reiterated that the applicaad hot exhausted
domestic remedies since he had failed to lodge maptont and claim
damages before an administrative court. Alternbtjivéhe Government
argued that the applicant’s release from deterftexh constituted sufficient
redress. Should the Court nevertheless find tteggplicant had sustained
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non-pecuniary damage, the Government requeste@dbg to award him a
reasonable sum.

72. The Court notes that the argument conceriiagibn-exhaustion of
domestic remedies has been dismissed (see parag8apbove). It finds
that the applicant has suffered non-pecuniary danmag) a result of the
violations found. Deciding on an equitable basrg] &aving regard to the
specific circumstances of the present case andet@pplicant’s behaviour
in particular, the Court awards the applicant EUB0RQ in respect of non-
pecuniary damage, plus any tax that may be chalgealthat amount.

B. Costs and expenses

73. The applicant also claimed 40,731.30 kroosK(E approximately
corresponding to EUR 2,603) for the costs and esgemcurred before the
domestic courts and the Court.

74. The Government pointed out that most of tlweizes submitted by
the applicant concerned costs not related to thesemt case. Only
translation costs in the amount of EEK 3,260.40 RE2D8) were related to
the proceedings before the Court but this sum hdddt not been paid by
the applicant.

75. According to the Court’'s case-law, an applicanentitied to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyredtand were reasonable
as to quantum. The Court notes that in the presas¢ only costs in the
amount of EUR 208 were related to this case edhéne domestic level or
before the Court. Regard being had to the inforomaitn its possession and
the above criteria, the Court awards the appliéadR 208 in respect of
costs and expenses, plus any tax that may be cideg® the applicant,
and dismisses the remainder of his claims undsribad.

C. Default interest
76. The Court considers it appropriate that tHaukinterest should be

based on the marginal lending rate of the Eurofigamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Declaresunanimously the remainder of the application adrhls;

2. Holds by six votes to one that there has been a vialaifoArticle 5 8 1
of the Convention;
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3. Holdsby six votes to one

(a) that the respondent State is to pay the apmliovithin three months
from the date on which the judgment becomes finaldcordance with
Article 44 § 2 of the Convention, the following aomts, to be converted
into Estonian kroons at the rate applicable atitite of settlement:

() EUR 2,000 (two thousand euros) in respecthoh-pecuniary
damage;

(i) EUR 208 (two hundred and eight euros) inpext of costs and
expenses;

(i) any tax that may be chargeable to him omébove amounts;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable orabltze amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points;

4. Dismissesunanimously the remainder of the applicant’s cldamn just
satisfaction.

Done in English, and notified in writing on 8 Ocer2009, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Claudia Westerdiek Peer Lorenzen
Registrar President

In accordance with Article 45 § 2 of the Conventad Rule 74 § 2 of
the Rules of Court, the dissenting opinion of Jubitguste is annexed to
this judgment.

P.L.
C.W.
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DISSENTING OPINION OF JUDGE MARUSTE

1. | agree with the majority that the overall ldngf the applicant’s
detention was too long. But my point of view is tthlis case does not
belong to the family of ordinary expulsion casesl ahould be assessed
differently. It has to be noted also that this casenly about length of
detention pending expulsion and not about the anhbist question of
expulsion. The latter complaint was declared inadible on
5 January 2006.

2. Firstly, unlike ordinary expulsion cases thias& has a specific
international law background — a bilateral treaty the withdrawal of
Russian troops from Estonian territory. Under thens of that treaty, the
applicant was obliged to leave the countryadta sunt servandpa
Furthermore, it was established through free amdc@aurt proceedings that
he did not have any legal grounds to stay in Eat(ee paragraphs 7 and 8
of the judgment). No humanitarian ground was esthétl for military
servicemen of approximately 50 years of age to @tayhe country. It
should be noted that sections 23 and 25 of theg@in to Leave and
Prohibition of Entry Act, relied on by the domesguathorities, provided a
legal basis for the applicant’s detention.

3. Secondly, the applicant’s own obstructive bé&havhas to be taken
into account. It has been shown by the Estoniahaaities that he had been
issued a valid Russian passport. Even assumindhéhbad lost it, it could
easily have been replaced by a new passport or dtheel document
immediately if he had agreed to sign an applicatam. At the same time
it has also to be noted that in spite of their tireabligation and the
commitments concerning readmission signed withBbleon 25 May 2006,
the relevant authorities of the applicant’s courndfyorigin showed clear
unwillingness to cooperate and put a stop to thgliGgnt’'s sufferings.
Under that agreement between the EU and Russi&tissian authorities
were required to issue travel documents to perdonde readmitted,
irrespective of their will.

4. Thirdly, as concerns the argument that the aaiiibs could have
applied more lenient measures, such as police dspar, to ensure the
applicant’'s compliance with his obligation to comgie and execute his
expulsion, it must be reiterated that detentionenndirticle 5 8 1 (f) does
not have to be considered “necessary”; providetlttieadetention concerns
a person against whom action is being taken wiiew to deportation, it
may suffice that such detention is considered “appate” (seeAgnissan v.
Denmark (dec.) no. 39964/98, 4 October 2001). States laaxecognised
sovereign right to control entry and stay on theiritory and should have
the power to expel those who do not have the righstay. In sum, the
lengthy stay in the detention centre was to a laxgent caused by the
applicant himself and by his country of origin.
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5. Lastly, | consider it very problematic to awaampensation in cases
where the violation has occurred (or even been eaeki) through
manifestly obstructive behaviour in defiance of lawd order and valid
judicial decision.



