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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant, who claims to be a citizen of Bamrapplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] Novemberl20

The delegate refused to grant the visa [in] Mai@h2Z and the applicant applied to
the Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mewet of the alternative criteria in s.36(2)(a),
(aa), (b), or (c). That is, the applicant is eithgrerson to whom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person to whom Australia has mtid@ obligations under s.36(2) and that
person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mmister is satisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIMA
(2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIACQ(2007) 233
CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.9Lfgb)), and systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fech fear’ of persecution under the
Convention if they have genuine fear founded uptea chance’ of being persecuted for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedogre speculation. A ‘real chance’ is one that
is not remote or insubstantial or a far-fetchedsgmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-citizen in
Australia to whom the Minister is satisfied Ausiaahas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdlie arbitrarily deprived of their life; or the
death penalty will be carried out on the persortherperson will be subjected to torture; or
to cruel or inhuman treatment or punishment; ate¢grading treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingtireent or punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be reasonable
for the applicant to relocate to an area of thentguwvhere there would not be a real risk that
the applicant will suffer significant harm; whereetapplicant could obtain, from an authority
of the country, protection such that there woultl®a real risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant. The
Tribunal also has had regard to the material reteto in the delegate’s decision, and other
material available to it from a range of sources.

Protection Visa Application
The Form

According to the information provided in the applit's protection visa application,
he was born in Manama, Bahrain in [year deletet81g2)]. He has completed 9 years of
education in Bahrain and lists his profession etmming to Australia as ‘religious
research’ He was conducting research at [a] Relgg®chool in Syria from 1998 to 2009.
The applicant resided in Bahrain from birth uniB6 when he moved to Iran. In 1991 he
travelled to Syria and resided in Damascus until2®e arrived in Australia [in] October
2010.

Written Statement

In a statement attached to his application foraagation visa, the applicant made the
claims detailed below.
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The applicant is from a religious Shi'a family. eempleted his primary schooling at
a Shi'a religious school, but after being discriat@against by his Sunni teacher in high
school, he left Bahrain for the UAE in 1986 to jdiis [relative], [Mr A], ‘a religious
reference for the Shi'a in Dubai’ and ‘the presideinja Shi'a] Council’. With the help of his
[relative], the applicant then travelled to Iranctamplete his studies at a religious school in
Qom. At that time diplomatic relations between Bahand Iran had been severed, making
the applicant’s situation ‘very sensitive’.

The applicant stayed in Iran from the end of 1988 beginning of 1991, studying
religion, researching literature, writing on retigs issues and examining ‘old books’.

In 1991, the applicant returned to Bahrain. Duhigystay he was called for
interrogation by the security authorities on selvecaasions. During the course of these
interrogations he was accused of supporting the@riéini regime’ and his passport was
confiscated for three months. The applicant subssttureturned to Iran to complete his
studies.

In early 1992, the applicant’s passport expired lamthad to return to Bahrain to
renew the document. At that time Bahrain was experng a Shi'a uprising and the
applicant was subjected to interrogation at theaatrfor two days. He was not allowed to
leave the airport, where the authorities renewsghssport. He then returned to Iran via the
UAE. When he found life in Iran ‘getting difficulthe went to Syria where his [relative], [Mr
A], was now residing.

In Syria, the applicant continued his studies uiderinstruction of Grand Ayatollah
[name deleted: s.431(2)]. While residing in Syhia,travelled to other countries for purposes
of research.

In 1998, the applicant’s marriage to his wife, winas in the UAE, was arranged by
his [relative]. The applicant’s [relative] executtb@ marriage contract over the telephone.
His wife subsequently travelled to Bahrain to m@stfamily. He was unable to go to
Bahrain because he was ‘not allowed’ to do so.apmicant used to visit his wife in the
UAE and sometimes she travelled to Syria or Irabgavith him. However, because of the
religious articles he used to publish, the appliegas subjected to interrogation by the
authorities for a few hours on every occasion lezlus travel to the UAE. In 2009, he was
denied entry to the UAE through Abu Dhabi airpdtie applicant was unable to move his
family to Syria and this caused him and his familych hardship.

In 2010, the applicant’s wife secured a Studerd insorder to travel to Australia to
complete her [studies].

The current situation in Bahrain prompted the ajgpit to lodge an application for a
protection visa as he fears being subjected to fammwere to return to Bahrain due to his
past profile.

In support of his application for a protection vidg applicant submitted a document
detailing his visits to Iraq, Lebanon and Iran amuanber of occasions.
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Departmental Interview

The applicant was interviewed by a delegate oMirester [in] January 2012. The
Tribunal has listened to the audio recording ofithierview. The transcript of the interview is
located on the Tribunal's file (folios 56-73).

The Delegate’s Decision

The delegate refused to grant the applicant a giiotevisa on the basis that she was not
satisfied that the applicant faces a real changerdecution for a Convention reason in
Bahrain. The delegate referred to country infororatielating to forcible exile as a punitive
measure against suspected non-violent oppositiwvisis or critics of government. While
the delegate acknowledged that aspects of thecapp claims ‘echoes’ the information
before her, she noted that some specific formseatment cited in the formation before her
had not applied to the applicant during his retups to Bahrain in 1991 and 1992. The
delegate further noted that there was no informatosupport the claims relating to the
Bahraini government’s general non-return instrucii@s applicable to all Bahrainis residing
outside of Bahrain in 1998.

The delegate referred to the applicant’s abilityeloew his passport, obtain a ‘smart card’
travel to Bahrain in 2006/2007, 2009 and 2010 anraber of occasions and noted that the
applicant had experienced no difficulties on thoseasions. She further noted that as a
holder of a Bahraini smart card the applicant madelled between the Gulf Cooperation
Countries (GCC) without difficulty. She concluddwt the Bahraini authorities have no
interest in the applicant. The delegate also plageight on the applicant’s delay in lodging
his protection visa application in ultimately findi that the applicant’s fear of persecution is
not well-founded.

Application for Review
The applicant was represented in relation to thieve
The Hearing

Theapplicant appeared before the Tribunal [in] JunE22@ give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an interpreter
in the Arabic and English languages.

At the outset of the hearing, the applicant suladitt number of books and
manuscripts which he claimed to have been authoyddm. He also submitted a letter by
[Organisation 3], stating that the applicant ‘conmydknown as [Alias 1] is from a well-
known family in the Bahrain community, which hakistory of struggling to defend the
rights of oppressed citizens’. The letter furthated that the applicant has spent his life in
exile, ‘defending the issues of Bahrain throughreymaous writings and publications on the
subject’. It was stated that the applicant has Ispeaking on behalf of the movement and
‘defending the Bahraini cause’ on an ongoing baslslamic Shi'a gatherings and events.

The Tribunal explained to the applicant the com@etary protection limb for the grant of a
protection visa and that the Tribunal must alsesssvhether he would come within
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Australia’s complementary protection obligationslenother treaties not to return people to
their country of origin.

The applicant was asked about the preparationsodipplication for a protection visa.
He stated that he was assisted by his represantiatpreparing his application for a
protection visa and the accompanying statementdd@rmed the accuracy of the contents
of both and stated that he did not wish to chamyeoé the information contained therein.

The applicant stated he was born in [village dele$e431(2)], Bahrain in [year
deleted: s.431(2)]. In 1982 or 1983 the family nobt@ [Town 1]. Towards the end of 1986
he departed Bahrain for the UAE. After a few wele&secured a visa to Iran. He travelled to
Iran in 1987. He resided in Qom for approximatelyears. While residing in Iran, he
returned to Bahrain on a number of occasions. isérieturned to Bahrain in 1991, staying
for a few months. During his stay, his passport e@¥iscated and he was questioned a
number of times. The applicant had to return torBahagain in 1992 in order to renew his
passport. On this occasion, he was not allowedtier &8ahrain and remained at the airport
for 2-3 days. His passport was renewed at the dirbe was then deported to the UAE and
after 10 days he returned to Iran. A few montharlae moved to Syria, which remained his
primary place of residence between 1992 and 20u@in® this period he travelled to Iran,
Irag, Yemen, Egypt, India, UAE and Kuwait. The lesgperiod of time he resided outside of
Syria was for 9 months when he was working in Iraq.

He was asked about his family. He stated that d&wisrgs and all his [siblings]
currently reside Bahrain. [Details in relation e tapplicant’s family deleted: s.431(2)]. His
[relative] resided in the UAE and then Syria, befogturning to Bahrain. He now plays an
active role in Bahrain’s opposition politics.

The applicant was asked about his education anll nstory. He stated that he was
[at school] when he departed Bahrain for Qom. lddist in [Qom] and continued his
research and studies in Syria, as well as othartdes. He is known as a religious researcher
and scholar. His specialty is in researching andifig old manuscripts by Bahraini, Shi'a
scholars. He reviews, edits and republishes thesmistripts. [Details in relation to the
applicant’'s work deleted: s.431(2)].

The applicant submitted a number published mampisarn support of his claims. He
noted that one of his books was a biography ofjtetieleted: s.431(2)].

The Tribunal noted that [Alias 1] appears as thb@uof the manuscripts. He stated
that that is his ‘scientific name’. In explainindgiwhe had chosen [Alias 1] as his pen name,
he stated that there are 2 prominent Shi'a famdfescholars in Bahrain: [Family 2] and
[Family 3]. The former follows [one] jurisprudenitschool while the latter follows [another]
jurisprudential school of Shi'a Islam. In [year eliedd: s.431(2)], high ranking clergy within
[Family 3] had issued fatwa against the ruling family, creating an ongoingftionbetween
[Family 3] and the ruling family. Therefore, manymbers of [Family 3] have refrained
from using [Family 3] as a family name to avoidifegproblems or being subjected to,
discrimination and persecution. This is the reasby his name as it appears on his official
documents is different to his pen name. He furéxgrdained that when he had encountered
problems in 1991 and 1992 upon visiting Bahraie,dhthorities had no knowledge of his
membership of [Family 3].



44,

45.

46.

47.

48.

49.

50.

The applicant stated that a number of his manuschigve been translated into
English in the last year or so and are in the @®oé being published in China. In relation to
articles and other work, he stated that he usedntribute to a Bahraini internet forum. The
forum was shut down following the events in 201&.regularly publishes his scholarly work
in magazines and journals in Iraq and Lebanondtit@an, he authors a daily email report
[details deleted: s.431(2)]. He regularly deliviestures across all Shi’a [centres], converting
a range of topics including religion, jurisprudengelitical events and breaches of human
rights. He regularly sends or posts the text okpiseches to the subscribers of his email

group.

The applicant was asked if he was involved in agioform of political activity in
Bahrain. He stated that he was [closely involveth\Wrganisation 3]]. The objective of the
organisation is to correct any misconceptions @rttind of the public about the situation in
Bahrain and to inform the authorities in Australl@out the recent developments in Bahrain.
As a member of the organisation, while he has adigipated in demonstrations, he has
delivered lectures, assisted in mobilising membeaslending support at demonstrations by
preparing and delivering banners and flags.

The applicant was asked why he did not want tarmetiu Bahrain. He stated that due
to the publication of his recent works and sprefaui®lectures and speeches through the
internet, it has become widely known that he ieeai[Alias 1]. Not only is he a member of
[Family 3], but also a vocal opponent of the regmgside of Bahrain. If he were to return to
Bahrain he would be subjected to imprisonment, akeassault and mistreatment.

The Tribunal noted that many members of his famdgtinue to remain active in the
opposition, but he has not claimed that anythirgghregppened to any of them. He stated that
they all work in a political organisation which egg a degree of protection. They are
involved in peaceful opposition activities and tligynot directly speak against the ruler of
Bahrain. However, his publications are replete watfierences to the ‘crimes’ committed by
the ruler of Bahrain and he is known as a prominegrinber of his family. The authorities
are now aware of this because of his public appeasin Australia. He stated that just
because members of his family have not been adies@oes not mean that nothing has
happened to them. His [relative]'s house has bé&emit tear gas almost on a daily basis.
His father is regularly subjected to searches am@$tipning at checkpoints. He stated that
while Wifaq is calling for reforms, [Organisatiofi8 calling for regime change. He further
stated that he had called for regime change eviemebthe events in February 2011.

The applicant was asked, if he had been an outspokée of the regime before
2011, why he had been able to travel to Bahraia nonmber of occasions in 2009 and 2010
without experiencing any consequences. He statddhththat they were unaware he is the
same person ‘as [Alias 1]'.

The applicant stated that his [youngest child] been denied a travel document
because they require the applicant’s presencedier ¢o issue the passport to his child.

I nfor mation from other Sources
Protest Activities

The country information before the Tribunal suggékat demonstrations and political rallies
erupted throughout Bahrain on 14 February 2011r&ahauthorities arrested 2,929 people
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in connection with the protest&\Vhile most have now been released, some protseis
have been sentenced to heavy prison terms. Thekpslitary courts established after the

protests ended their operation on 7 October 201dr, more than 250 persons were convicted

through the courts.

The Human Rights WatdWorld Report 20120tes that twenty protest leaders were
sentenced by the special military court to prisenmis ranging from five years to liféThe
charges against them ranged from calling for a gbarf government, leading illegal
demonstrations, spreading false news, and harmageputation of the country. An appeals
court upheld their convictions and sentences oS&gember 2011.

Protests have continued in Bahrain in recent mch8wurces report that prominent human
rights activists and demonstrators have been d=tand ill-treated in recent protests. On 15
December 2011 police detained Zainab al-Khawajmdmurights activist and daughter of a
prominent opposition leader, during a demonstratidocording toAl Jazeeraalong with
Zainab Al-Khawaja’s father, three other male retedi and her husband were imprisoned
after the February 2011 uprisifd\l-Khawaja and Al-Sayyid were reportedly releaséter
five days in custody and are awaiting trial.

On 25 January 201&ssociated Preseported the death in custody of a protester waw h
been detained during recent clashes. The Interiniskly reportedly issued a statement
noting that public prosecutors would investigate dieath. According tAssociated Press
the statement from the Interior Ministry said ttteg detainee had been accused of
‘vandalism’ during a proteét.

On 26 January 2012 Amnesty International criticigeziBahraini authorities for
inappropriately using tear gas against protesté@te report noted that more than a dozen

! On the State of National Safety legislation seap@ér I1l: Section F: Bahrain Independent Commissib
Inquiry 2011,Report of the Bahrain Independent Commission afilgg23 November, p.47
http://files.bici.org.bh/BICIreportEN.pdf

2 Human Rights Watch 201®/orld Report: Bahrain22 January, p.3-4
http://lwww.hrw.org/sites/default/files/related_méad&bahrain_2012.pdf

® Human Rights Watch 201®/orld Report: Bahrain22 January, p.3-4
http://lwww.hrw.org/sites/default/files/related_méad&bahrain_2012.pdf

* Khalifa, Reem 2012, ‘Bahrain protests turn violafier teen protester’s funeratuffington postsource:
Associated Presd Januarnttp://www.huffingtonpost.com/2012/01/01/bahraimi@sts-
violent_n_1178414.htmt4 killed in protests in Bahrain, opposition gpsusays’ 2012CNN 27 January
http://articles.cnn.com/2012-01-27/middleeast/wonheéast _bahrain-unrest_1_bahrain-center-bahraiigezol
wefaq?_s=PM:MIDDLEEAST'Bahraini police fire tear gas in clash with psters’ 2011Arabian Business
source:Reuters 17 Decembehttp://www.arabianbusiness.com/bahraini-police-fear-gas-in-clash-with-
protesters-435540.htiriFired Bahrain Shiites want their jobs back’ 20K2wait Times22 December
(CISNET Bahrain CX278984)

® ‘Bahraini police fire tear gas in clash with prsters’ 2011 Arabian BusinesssourceReuters 17 December
http://www.arabianbusiness.com/bahraini-police-faar-gas-in-clash-with-protesters-435540.html

® ‘Bahraini blogger released on bail’ 201, Jazeera21 December
http://www.aljazeera.com/news/middleeast/2011/1P12@2155515288556.html

" ‘Bahraini blogger released on bail’ 203l,Jazeera21 December
http://www.aljazeera.com/news/middleeast/2011/1P12@22155515288556.htriBahrain blogger Zainab al-
Khawaja freed on bail’ 201 BBC News21 Decembehttp://www.bbc.co.uk/news/world-middle-east-
16283557

8 ‘Protester in Bahrain Dies After Arrest’ 201#BC NewssourceAssociated Pres®5 January
http://abcnews.go.com/International/wireStory/ba@olice-fire-tear-gas-rally-capital-15438138

® Amnesty International 201Bahrain’s use of tear gas against protesters insiegly deadly 26 January
http://www.amnesty.org/en/news/bahrain-s-use-tearapainst-protesters-increasingly-deadly-2012-®1-2
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protesters had died since February 2011 as a fdglar gas, ‘with a rise in such deaths in
recent months*’ Security forces reportedly threw tear gas carsstep people’s homes,
including the home of Bahraini lawyer Fatima Khugalthough the report does not indicate
whether the victims of such attacks were knowrheauthorities? On 27 January 2012

CNN reported that four people had been killed in gotrernment protests.

On 30 January 2012 Bahrain Youth Society for HuiRaghts (BYSHR) reported that more
than 70 demonstrators had been arrested ‘in repeeits’™ It is BYSHR'’s view that the
arrests are part of a ‘proactive security crackdawthe lead up to the one year anniversary
of the Bahraini uprising on 14 February 2012.

In response to the 2011 protests the Bahraini aitidtetargeted doctors, teachers, students,
leaders of recognised opposition groups, jourrslahletes and human rights defenders.
Some reports suggest that Shi'as in general mag bagn targeted purely due to
membership of their religious sect. Many of thosested have been held incommunicado
and there have been reports of torture and ilktneat while in detention. Additionally,
government agencies, other official bodies andgbeicompanies in which the state held a
substantial interest dismissed more than 2,500 &epk, reportedly for their suspected
involvement in the protests. Sources report thatestamily members of detainees have been
assaulted or threatened (see below).

The Human Rights Watch (HRWYorld Report 20123tates that, since mid-March 2011
security forces have arrested over 1,600 peoplepaiicipated in, or were suspected of
supporting, the anti-government demonstrationsoftiag to HRW, authorities held most
detainees in incommunicado detention for weekspime cases montfs.

An October 2011 article fromalJazeerareported that ‘teachers, professors, politicians,
doctors, athletes, students and others have adlaapg@ in Bahrain’s military courts’ The
article notes that, in just two weeks, 208 peopdeansentenced or lost appeals, leading to a
cumulative total of just less than 2,500 yearsriaqn’

Shi'as

Amnesty International (Al) has reported that theeavhelming majority’ of hundreds of
people arrested in March 2011 were Shi'a Muslims wiere active during the protests.
According to Al, as the military and security fosa®ok control of the Pearl Roundabout, the

1% Amnesty International 201id.

1 Amnesty International 201id.

1244 killed in protests in Bahrain, opposition greugays’ 2012CNN 27 Januaryttp:/articles.cnn.com/2012-
01-27/middleeast/world_meast_bahrain-unrest_1_kbaleenter-bahraini-police-wefaq? _s=PM:MIDDLEEAST
13 Bahrain Youth Society for Human Rights 20B2hrain: a crackdown on demonstrators in the first
anniversary of the Feb. 14 protes8® Januaryttp://byshr.org/?p=922

4 Bahrain Youth Society for Human Rights 20i8d.

15 Matar Ibrahim Matar and Jawad Fairouz, who represeAl Wefaq, the largest opposition bloc in marient
before its members resigned in protest in Februaeye seized on 2 May 2011. Authorities releasetaviand
Fairouz in August but they still face charges edato their political activities. Human Rights Wat2012,
World Report: Bahrain22 January, p.2

http://www.hrw.org/sites/default/files/related _m@aébahrain_2012.pdf

'® Human Rights Watch 201mhid.

" “Two weeks in Bahrain’s military courts’ 201A|Jazeera 19 October (CISNET Bahrain CX274733)

18 Amnesty International 201 Briefing paper — Bahrain: A human rights crisil April, p4
http://www.amnesty.org/en/library/asset/ MDE11/018/2/en/40555429-a803-42da-a68d-
0f016b908580/mde110192011en.pdf
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Financial Harbour and the SMC ‘they launched arblgdanned and orchestrated crackdown
on the Shi'a political and community leaders antivests who had been prominent in leading
the protests and who had spoken out publicly @iig members of the royal family and
calling for a change of government...” In additiorl,rAported that military or police
check%oints had been set up at the entry and eixitgof predominantly Shi'a villages and
towns:

Some reports suggest that Bahraini authorities tergeted Shi’as in general, not just those
suspected of involvement in the protests. An apiblished by thinstitute for War and
Peace Reporting (IWPRN 23 March 2011 reported that authorities werp@tg people at
checkpoints and asking them if they were MuslinRefithi — a derogatory term for Shi’a.
According to the report, ‘people feel like they baw lie about their background and maybe
even their name to be safe and to be allowed t88&audi soldiers reportedly ‘treated them
like they were not human because they are Shittlzat they were cursed for being Shi'a
while being beaten ug*

A Reutersarticle published 9 May 2011 states that Bahraas ‘pursued a punitive campaign
that appears to target Shrites in general, ndttjus advocates of more political freedoms, a
constitutional monarchy and an end to sectariagridignation® Similarly, anAlJazeera
report published 19 October 2011 states that whaday of those imprisoned took part in
massive pro-democracy protests earlier this ye#ners, families say, were in the wrong
place at the wrong time and were targeted by viofueir religious sect®

While no recent information was located to indiddta@ the Shi'a population currently faces
a general risk of harm because of imputed anti-gowent opinion, sources indicate that the
protest movement continues to be dominated by S§hiiad recent prominent arrests and
trials all appear to have involved Shi'a defendants

An April 2012 Amnesty International article argubat the Government response to
the 2011 protests amounted to a collective punishiagainst the Shi'a community. The
article states:

After the Bahraini government violently crushed finetests in mid-March 2011, the
authorities engaged in systematic repression agalirthose who were active in the
antigovernment protests, and orchestrated a cioeptinishment policy against the
Shi'a community. At least 38 Shi'a prayer centresewdemolished. The government
argued that these centres were illegal makeshiifiibgs which did not comply with
official planning criteria. On 22 April 2011, theiMster of Justice, Islamic Affairs
and Endowments Shaikh Khalid bin Ali Al Khalifa dafwhat have been demolished
are, in fact, unlicensed buildings regardless gfdoctrine.”

He added that the government was guaranteeingodidreedom and protecting
houses of worship but would never tolerate anyatiohs of building regulations.
However, some of the demolished mosques had eXwtedany years. The timing of
their destruction, and the fact that all mosquesdrdged were used by the Shi'a

9 Amnesty International 2011ihid.

2 Al-Khawaja, Zainab 2011, ‘Protesters reject SuBhi‘a split claims’ Institute for War and Peace Reporting
(IWPR) 23 March (CISNET Bahrain CX265640)

%L Al-Khawaja, Zainab 2011bid.

22| yon, Alistair 2011, ‘Analysis: West turns blingeto Bahrain crackdownReuters 9 May
http://www.reuters.com/article/2011/05/09/us-bamapression-idUSTRE7481VM2011054€ISNET
Bahrain CX265547)

% Two weeks in Bahrain’s military courts’ 201A|Jazeera19 October (CISNET Bahrain CX274733)
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community, point out to the targeting of the Shkianmunity. Bahraini media,
including the national state-controlled televisatrannel and pro-government
newspapers orchestrated a campaign against thee Gimimunity. Those who led and
or were active in the protests were labelled awtsaworking for Iran. The weekly
television programme “Open Dialogue” broadcast fesmions” extracted from
detainees under torture and other ill-treatmentthreht. Protestors who appeared on
television usually apologized and pledged not tiigst or get involved in politics.
State-controlled media and top government offiaiadsbilized many in the Sunni
community, who are loyal to the royal family ané tjovernment, against the Shi'a
protesters. Some well-known pro government poditisiand journalists spoke on
Bahraini and other Arab television channels aifa®Bahrainis were second class
citizens. For example, one politician said on tsliew: “we have paid for their
education here and abroad and this is what weget them”. Bahraini society
became further polarized along sectarian Ifffes.

Targeting of family members

Some sources report that security forces have lsdaur threatened the family members of
those they suspect of involvement in the protdsis has reportedly occurred both at the
time of arrest and also during other encountersoAting to Al, when people were arrested
they were often taken at night, ‘by groups of polnd security forces who wore masks,
failed to produce arrest warrants and sometimesuiissl those they wished to detain and
members of their familie®’

On 9 April 2011Reutersreported that Bahraini authorities had arrestetisaten a
prominent human rights activist and members ofdnisily.*

On 14 April 2011 théritish Broadcasting Corporation (BBGgported on a Shi'a funeral for
‘one of the several detainees to die in policeangt Accused of trying to run over a
policeman during a protest, Ali Isa al-Saqer regdist handed himself over to police after his
family said they were threaten&d.

On 22 June 2011 human rights activist and progastdr Dr Abdul Jalil Singace was
sentenced to life imprisonment (25 yedfshfter his arrest, Abdul Jalil's 28-year-old son,
Hussein, and his wife reportedly moved into theifatmome. According tAlJazeerapne
week after his father’s arrest, police again raittedhouse in the middle of the night and
arrested Hussein. On 6 October 2011, the finalodawilitary courts, Hussein was sentenced
to seven years in priséi.

2 Amnesty International 2012, ‘Flawed Reforms - BaiFails to Achieve Justice for Protesters’, Agwib.
49-50 <http://www.amnesty.org/en/library/asset/MDE11/0D4/2/en/a23b192e-c518-49e1-8a97-
c11e4789f06f/mde110142012en pdf

% Amnesty International 201ihid.

% Richter, Frederik 2011, ‘Bahrain human rights\asti‘arrested, beaten upReuters9 April
http://www.reuters.com/article/2011/04/09/us-bamia@USTRE7382WW20110409

" *Bahrain’s security clampdown divides kingdom’ 2QBritish Broadcasting Corporation (BBC)4 April
(CISNET Bahrain CX263961)

% Two weeks in Bahrain’s military courts’ 201A|Jazeera19 October (CISNET Bahrain CX274733)
2 Two weeks in Bahrain’s military courts’ 201ibjd.
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According to news reports, some Bahrainis allepadl family members of expats who had
been pictured at a pro-democracy protest in Engraubbeen harassél.

Protests Abroad

A number of Bahraini students studying abroad had scholarships revoked for
participating in anti-government protests. Thed®kgrships have reportedly been reinstated.
A news source reported that Bahrainis studyingpéUnited Kingdom were required to sign
loyalty pledges and vow that they would not compeEnBahrain’s image by participating in
protests abroad. They were also reportedly order@dorm on fellow Bahrainis who were
not ‘fulfilling their loyalty’ According to the aitle, some Bahrainis alleged that family
members of expats who had been pictured at a prmd®cy protest in England had been
harassed

On 1 July 201IMSNBCreported that Bahrainis studying in the Uniteddtiom had been
‘ordered to spy on their countrymen in the wakéhefdeadly crackdown on pro-democracy
demonstrators® Documents containing ‘loyalty pledges’ were repdly sent to Bahraini
students who receive funding to study abroad. Tindesits were required to vow that they
would not compromise Bahrain’s reputation ‘throdlyé use of social media, public
demonstrations or any other manri&The document, a copy of which was reportedly
obtained byMSNBGC also states that recipients had a duty to repbgr students who were
not ‘fulfilling their loyalty’.** Additionally, according t&SNBG the Bahrainis alleged that
the families of some expats who were pictured@bademocracy protest in England had
been harassed

Article 134 of the Penal Code restricts freedomexyression abroad. The Article states:

A punishment of imprisonment for a period of ncslésan 3 months and a fine of no
less than BD100, or either penalty, shall be imgageon any citizen who has
attended abroad in whatever capacity and withotitogisation from the
Government, any conference, public meeting or senon has participated in any
manner whatsoever in the deliberations thereof thighintent of discussing political,
social or economic conditions in Bahrain or in atlyer state so as to weaken
financial confidence in Bahrain or undermine itegtige or standing or to worsen
political relations between Bahrain and these aoest .

According to the BICI, the Government of Bahrairs lpgpoposed amendments to the Penal
Code to enhance freedom of expression, includinmng Article 1343’

%0 Bruton, Brinley. F 2011, ‘Bahrain to citizens ligj abroad: Spy on countrymen, no protests permjitted
MSNBG 1 Julyhttp://www.msnbc.msn.com/id/43590958/ns/world_nemdeast n_africa/t/bahrain-citizens-
living-abroad-spy-countrymen-no-protests-permitted/

3 Human Rights Watch 201hjd, p.5
http://www.hrw.org/sites/default/files/related_m@aébahrain_2012.pdiand Bahrain Independent Commission
of Inquiry 2011 Report of the Bahrain Independent Commission afilgg23 November, p.357
http://files.bici.org.bh/BICIreportEN.pdf

32 Bruton, Brinley.ibid.

% |pid.

** Ibid.

% |bid

% Bahrain Independent Commission of Inquiry 2Gibid.

37 Bahrain Independent Commission of Inquiry 2Gibid.
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FINDINGS AND REASONS

The applicant travelled to Australia on a validggest issued by the Kingdom of
Bahrain. Having sighted the applicant’s passpotth@thearing, the Tribunal accepts that he is
a national of Bahrain.

The applicant’s claims are based on the Convemionnds of political opinion,
religion and membership of his family as a paracocial group. The applicant claims that
he belongs to a family of prominent Shi'a clergshalars and political activists in Bahrain.
In line with his family’s tradition, he pursued Shscholarship from a young age, eventually
focussing on the historical works of Bahraini Shigéigious figures. He claims to have
published [books] using a pen name. Some of hisighdadl works have been directly or
indirectly critical of the ruling family. The apphlnt claims to have delivered lectures in
Australia and to have been a [member] of [Orgaiiea?]. He has also distributed
information in relation to Bahrain to an email lgstd contributed to Shi’a electronic fora.
The applicant fears arrest, detention and ill-tresatt if he were to return to Bahrain.

The Tribunal found the applicant’s oral evidencéhathearing wholly consistent with
his written claims and the independent evidenceredhe Tribunal. His account of his
experiences was straightforward, unembellishedpgnsuasive. The Tribunal found him to
be a reliable, truthful and credible witness.

On the basis of the evidence before it, the Tribaneepts that the applicant is from a
prominent family of Shi’'a clergy and scholars inhBan, who historically have been locked
in tense relations with the ruling famifyThe Tribunal accepts that the applicant’s [rekdtiv
[Mr A], is a high ranking Shi’a cleric and one tietspiritual leaders of [an opposition party].
The Tribunal accepts that the applicant is a premiiShi’s scholar and the author of
numerous books and manuscripts under the pen nafAéas 1]. The Tribunal accepts that
his books have at times been critical of Bahrainlgg family, [details deleted: s.431(2)].

The applicant’s evidence in relation to the restiits placed on him when visiting
Bahrain in in the 1990s is consistent with the ¢gumformation before the Tribunal.
According to Mansoor Al-Jamri, the government ohBan banned the vast majority of
those who studied in Qom from returning to Bahr&ome of these students managed to
return home in the early 1990s, but the majority teawait until 2001 when political exiles
were allowed to retufi The Tribunal accepts that the applicant departaur&n for Qom in
1986 and that he was questioned and his passpuscated when he visited Bahrain in
1991. The Tribunal accepts that the authoritiessed to renew his passport during his 1991
visit, forcing him to return to Bahrain in 1992. &firibunal accepts that the applicant was
not allowed to enter Bahrain on that occasion aagh&ssport was renewed at the airport.
The Tribunal further accepts that the applicant matsallowed or at least he believed that he
was not allowed to return to Bahrain on occasiarthé 1990s. There is also evidence to
support the applicant’s contention that many Batisavho were perceived to be linked to

3 |eading Alim laid to rest amid tension in Saudgopied Bahrain, IRIB World Service, 17 April 2011,
http://english.irib.ir/radioislam/news/islam-in-astem/77958-leading-alim-laid-to-rest-amid-tensiorsaudi-
occupied-bahrain

39 Al-Jamri, M, Shi'a and the State in Bahrain: Im&gipn and TensiorAlternative Politics, Special Issue 1, 1-
24, November 201&ee also
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the unrest in 1990s continued to experience ditiesiwhen travelling to GCC as a result of
being placed on ‘blacklists’ in the years followitige unrest?

The Tribunal accepts that the applicant was abteatel to Bahrain from 2006 to
2010 on a number of occasions. This is not surigr a number of reasons. Sources
confirm that the ascension to power of the curneoharch, King Hamad, in 1999 ushered in
an era of hope and many radical reforms, inclutlegelease of hundreds of prisoners and
detained individuals who had participated in thetutbances of the mid-199ts.
Consequently, the political environment in Bahmaitnessed a palpable improvement. The
State Security Law was repealed, contributing tprowing Bahrain’s human rights record
and expanding the margin of freedom of expressierevidenced by the fact that around
1,150 demonstrations and sit-ins were approvedigmpment authorities in the past
decadé? In addition, the Tribunal was unable to find grgysuasive evidence in the sources
consulted to suggest that those in the applicguatsstion had experienced harm or
mistreatment at the hands of the authorities ir020td 2010. Finally, the applicant published
his books under a pen name. There are no obvioks lietween his name as it appears on his
official documents and his pen name or [FamilyA] these factors may explain why the
applicant had not experienced any difficulties dgrinis visits to Bahrain in the period
between 2006 and 2010.

The applicant has consistently claimed that thexgban the situation in Bahrain
since February 2011 prompted him to seek proteatidgustralia.

The country information before the Tribunal indesathat in response to the 2011 protests
the Bahraini authorities targeted persons suspedtpdrticipating in or supporting the
demonstrations. Some reports suggest that Shi'genaral may have been targeted purely
due to membership of their religious sect. The segiconsulted suggest that demonstrations
have continued in Bahrain in 2012. Reports sugipesGovernment has continued to use
heavy handed tactics in its attempts to contairptbéests, including the use of tear gas and
rubber bullets. Human rights reports also statedhases by security forces, including
arbitrary arrest and torture, have continued degmternment pledges of reforth.

On the basis of the applicant’s oral evidence dedibcuments submitted by him in support
of his application for review, the Tribunal accefbtat he is closely involved with
[Organisation 3]. The Tribunal accepts that hevdes lectures in favour of Shi'a rights and
against the Bahraini regime and publishes comnardsarticles on these topics, as well as
on scholarly Shi'a related issues. The Tribunalassatisfied that the applicant has engaged
in political activity in Australia for the sole pguwse of strengthening his refugee claims.

In view of the applicant’s profile, the profile aadtivities of members of his family,
his activities in Australia, the Tribunal cannolerout the possibility of the applicant
agitating against the Bahraini government, proxgdinpport to the opposition or speaking
out in favour of Shi'a rights. The Tribunal alsonstders it likely that the identity he had
carefully concealed behind his pen name for mamysyeay have now become discernible

“O Tariq Khoniji, Kuwait releases Bahraini cler@ulf Daily News 23 January 200&itp://www.gulf-daily-
news.com/NewsDetails.aspx?storyid=133377
1 Bahrain Independent Commission of Inquiry 20R&port of the Bahrain Independent Commission of
Lr;quiry, 23 November, p.168ttp://files.bici.org.bh/BICIreportEN.pdf

Ibid
“3Webhrey, Frederic 2012, ‘Bahrain’s Lost UprisinGarnegie Endowment for International Peace, 12,June
http://www.carnegieendowment.org/2012/06/12/bahsaiost-uprising/bkgv
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as a result of his activities in Australia. ThebDmal finds that there is a real chance that the
applicant will face a threat to his life or libersignificant physical harassment and/or ill-
treatment if he were to return to Bahrain now othie reasonably foreseeable future. The
Tribunal finds that the harm the applicant wouldshbjected to involves ‘serious harm’ as
required by paragraph 91R(1)(b) of the Act. Théuinial is satisfied that the applicant’s
political opinion, religion and membership of therficular social group of his family are the
essential and significant reasons for his feareo$@cution as required by paragraph
91R(1)(a) of the Act. The Tribunal finds that thergecution which the applicant fears
involves systematic and discriminatory conductieaglired by paragraph 91R(1)(c), in that it
is deliberate or intentional and involves selectiaeassment for a Convention reason. The
Tribunal is satisfied that the applicant does rastehadequate and effective state protection
available to him and that it would not be reasoedbt him to internally relocate to avoid the
harm he fears.

For the reasons outlined above, the Tribunal isf&d that the applicant’s fear of
persecution is well-founded.

The Tribunal is satisfied that the applicant doeshave a legally enforceable right to
enter and reside in any country other than his tguwf nationality, Bahrain. The Tribunal
finds that the applicant is not excluded from Aaks#r's protection by subsection 36(3) of the
Act (seeApplicant C v Minister for Immigration and Multidutal Affairs[2001] FCA 229;
upheld on appeaMinister for Immigration and Multicultural Affairg Applicant C(2001)

116 FCR 154).

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant satisfies the
criterion set out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act.



