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[1] In this application for judicial review the pibner asks the court to quash

decisions made on 6 May and 15 June, both of 20ithe Secretary of State for the
Home Department ("the Secretary of State™) respelgtthat representations on
behalf of the petitioner did not constitute a frekim for asylum and that the
petitioner should be removed to Bangladesh. lersessary to set out the background
circumstances in some detail.

[2] The appellant is a citizen of Bangladesh. Heermxd the UK in December 2003

using a false passport. He did not claim intermatigprotection on arrival. He was



arrested on 15 January 2006 and then sought asyhenSecretary of State refused
that application by decision letter dated 23 Jan@806. The claim was based upon
the petitioner's fear that if returned to Bangldwdles would face mistreatment because
of his political opinions and that his removal frohe UK would be contrary to

articles 2 and 3 of the European Convention on HuRights (ECHR). He claimed
that he had fled Bangladesh because, as a suppbther Awami League, he was
being persecuted by the Bangladesh National PdtyR"). He also feared the police

and army in Bangladesh.

The decision letter of 23 January 2006

[3] The decision letter set out the specific inaitdeand background circumstances
which had created the petitioner's concerns. TharAmLeague had been the ruling
party in Bangladesh from June 1996 until July 2GRibsequently there was a
coalition government led by the BNP. It includedethsmaller parties, but not the
Awami League. The Secretary of State did not acitegttinvolvement with the
Awami League in itself gave rise to a well-foundedr of persecution on the grounds
of political opinion. Moreover it was considereé@thhe described threats and acts of
violence were caused by local members of the BNiAgon their own initiative,
independent of their party's policies and diredivEhere was no reason to believe
that this kind of behaviour was condoned by tha p@vernment. Furthermore the
petitioner had not produced any evidence to sugbasthe actions of specific
individuals were carried out under the direct instion of the BNP nor that they
would be repeated should he be returned to Bangfladiewas open to the petitioner
to seek the necessary avenues of protection wangladesh before seeking

international protection.



[4] It was noted that the petitioner was wantedh®y/court in Bangladesh, however
the country has an independent judiciary, and h&ldvieave the right to be
represented by counsel. In short, he could expa@deive a fair trial under a
properly constituted judiciary. In any event theesand population of Bangladesh
would afford the petitioner the opportunity to redte to another area of that country
where local political rivals would be unable todihim. It was not accepted that his

removal to Bangladesh would be in breach of eigintecle 2 or article 3 of the ECHR.

The appeal against the decision of 23 January 2006

[5] The petitioner appealed against that decistoart immigration judge who issued a
decision upholding the appeal on 15 June 2006 ifhheagration judge summarised
the appellant's claims as follows. He is a citiséBangladesh. He and his family
supported a political party called the Awami Leadde became actively engaged in
AL activities when he was 18 years old. The BNP eaopower in October 2001.
Thereafter he suffered various forms of severedsanant because of his AL
activities. He was severely assaulted by BNP supmom October 2001. His injuries
included a fracture of the left tibia. He was delmeedical treatment at the local
hospital. Shortly thereafter BNP supporters thmeadeto kill him. The police failed to
note the appellant's complaint. He was torturethieyRapid Action Battalion (RAB),

a combined security agency consisting of the apoiice and various auxiliary
forces. BNP supporters made a number of false aintplagainst him to the police,
resulting in five related charges for which he \geanted bail. All the foregoing was
caused by his political opinions. He did not exgeateceive a fair trial. He went into
hiding for about two years. His father paid an aderassist him to leave Bangladesh.

He entered the UK in December 2003 with a falsspas. When in the UK he



discovered that he had been charged with anotlfemad which was allegedly
committed at a time when he was in the UK. Theeecaststanding warrants for his
arrest. The RAB had visited his home to try to okebém. The immigration judge
referred to the Secretary of State's decision taswgen the refusal letter and
commented that, put briefly, the respondent digpatkeof the appellant's claims, and
held that he had provided no credible evidenceippert of them.

[6] At the appeal hearing both parties were represk The appellant gave evidence
with the assistance of an interpreter, and the gnation judge considered the
relevant documents. He said that in essence thalapps claim is that he was
severely harassed by reason of his political opimitber the BNP Government came
to power in October 2001 because he was an Awaague activist and seen as an
opponent of that Government, its agents and sugond that he would be
similarly harassed if he returned to Bangladesh.

[7] The immigration judge made findings based uffenevidence before him, which
included the October 2005 Bangladesh HOSRG Repogeld by the respondent. He
noted that in Bangladesh torture had been and nedavidespread under successive
governments. Victims included people detained ditigally motivated grounds. The
Redress Trust had stated that torture continuelsated with near impunity for the
perpetrators, namely the law enforcement agenitieqolice, the army and
paramilitaries. The police use torture as a meauestract money from detained
suspects and their families. The judge held thexiethvere politically motivated
detentions, with many political activists arreséed! convicted for unfounded
criminal charges. Dismissal of wrongful chargeaaguittal took years. The Rapid
Action Battalion and security forces committed nuows human rights abuses,

including extrajudicial killings, and were rarelisdiplined. When innocent people



were killed, law enforcement agencies attemptdatdnd them as criminals by
producing false criminal records against them. Dedacriticisms were made of the
judiciary and of prison conditions in Bangladesh.
[8] The judge noted that there were various credillicuments in process from the
Awami League which confirmed that the petitionesvaa activist who had become a
target of the present government for politicahatiés. On 18 October 2001 about
15 BNP supporters attacked him in the street witks and batons. They punched
and kicked him. They broke his left leg. They b@at unconscious. He was rescued
from more severe harm by local people. He was demiedical treatment at the local
hospital due to government intervention. Howevera aesult of the receipt of private
medical treatment there was related credible eielém process that the appellant's
left tibia had been fractured.
[9] The immigration judge made several detailedlifigs upholding the petitioner's
claims. For example at paragraph 46
"The Government's 'Operation Clean Heart' anti-erdrive occurred from
16 October 2002 until 9 January 2003. About twoksesdter that operation
commenced, the army detained the appellant in DGaarp for about
24 hours. There his captors interrogated him reggrdL matters and
tortured him by electrics shocks ... Then he wassferred to the local police
station for some 24 hours where the police sevdres him in order to obtain
a bribe."
The immigration judge observed that there are biedlocuments in process relating
to criminal complaints against the appellant in gladesh. He upheld the claim that
the appellant was being harassed by the RAB angddhee because of his political

activities. It was noted that he claimed that wherwas in the UK he discovered that



he had been charged with another offence to tleetetiat he (and others) had
disrupted a seminar on 15 August 2005, howevehatydate he had been in the UK
for some 18 months. A further charge had been ragdmst the appellant in August
2005 but the precise details were unknown. Thegudgnd that the government
continued to harass AL members and arrange for tbdme unlawfully detained. It
was likely that the petitioner would be detainegasn as he was discovered on his
return to Bangladesh. The judge accepted the esedirat after he left Bangladesh
the RAB had visited the petitioner's family homerioand detain him. The police
report of 2 November 2002 was to the effect thatgétitioner was involved in
terrorism and political terrorism and should beined.
"There is a real risk that (whichever detains hing) RAB and the police will
torture him if it is they who detain him. Such tod would be sufficient to
constitute persecution for his political belief. Efertainly cannot expect
sufficiency of protection from the police. Therenis real prospect of internal
flight."
While the judge rejected the claims under arti@lesd 3 of the ECHR, he held that
the appellant did have a well-founded fear of pargen in the home country by
reason of political opinion if forcibly returnedete; that the Refugee Convention was
engaged; and that the appellant's removal to Bdaglawould cause the UK to be in

breach of its obligations under the Refugee Conernthe appeal was allowed.

The Secretary of State's appeal

[10] The Secretary of State lodged an appeal agtiasdecision. By a determination
promulgated on 19 March 2007 the Asylum and ImntigraTribunal ruled that the

immigration judge had not addressed certain reagiwes by the Secretary of State in



the refusal letter of 23 January 2006. The view ta&en that the reasoning which
had not been addressed related to material canfiidtacts and interpretation which
had to be resolved in order to reach a sustairasielusion. Failure to give any
reasons in respect of those matters amounted ttexial error of law. The only

course was to have an entirely fresh hearing whessaes would be at large.

The fresh hearing before a different immigratiodde

[11] In due course a fresh hearing took place leefodifferent immigration judge.
That judge made the following finding:
"Having now had an opportunity to consider the emick of the appellant,
both documentary and parole, and having considéeedubmissions made to
me, | am in no doubt that this appellant is neitneredible nor a reliable
witness."
The immigration judge then set out his reasonshat conclusion. They included
apparent ignorance of some "basic facts" relatnp¢ Awami League, and certain
apparent discrepancies between information providl@hswers given by the
petitioner when compared with other material ralatio, for example, the Operation
Clean Heart programme. Reliance was placed updaicéembellishments” which
were "designed to enhance his chances", and wisatescribed as a "lengthy,
evasive and frequently conflictive account” of mevements from 2002 until his
departure from Bangladesh. Reference was made foetiitioner's failure to identify
himself or his presence to the authorities whearhiged in this country.
[12] Criticisms were made as to the compliancessfain documents with the
requirements of the Asylum and Immigration Tribu(Rdocedure) Rules 2005, for

example an absence of certification from the ti@oslthat the translations were



accurate. It was stressed that it was not an inatiagr judge's function to "trawl"
through documents lodged by an appellant to whakpecific reference had been
made, and that it would appear that the petititwaer not discharged the onus to
adduce the best evidence that was readily availblslder reference to the 2005
charges, the new immigration judge found it diffido accept that in his absence the
petitioner had been granted bail by a court in Bashgsh "when the Government is so
concerned about rising crime levels and deteriogaaw and order that it launches
and maintains extraordinary counter measures."
[13] For the above reasons the immigration jud@d the view that the petitioner's
account is a fabrication. He summarised his viesviobows:
"The appellant's lack of up-to-date knowledge ef Awami League and
various agencies with which he claimed to have comtecontact in
Bangladesh is damaging to his credibility. His ustbn in the account of a
body which was not in existence and a campaigniwhad not been then
launched undermined the core of the claim. | doagaept his claims to have
been arrested, detained and tortured. His condiiehwie claimed to be in
hiding was not redolent of a fugitive constantlytbe move and keeping one
step ahead of persistent pursuers. His confli@empunts as to whether he did
or did not experience difficulties from Februaryd2Quntil he left Bangladesh
makes it difficult to conclude that he was beingspeed in any event. An
individual who genuinely experienced the claimsliaarticulated by the
appellant would have taken steps to remove hinfisati those dangers long
before he actually did so. | have difficulties wilie weight to be given to the
documents on which he relies but, taken at thgindst, | do not accept in the

whole scheme of things that they advance his clada.not consider that



their contents can be relied upon any more thames$teof his account. | reject
his claim of ignorance of the procedure to claiiylas as contrived. He well
knew how the process could be taken forward haagikgd his friend for
advice. He had no grounds for pessimism that lisncivould be rejected in
light of the success of his friend. | reject higigl to have accepted advice to
maintain a low profile. A genuine refugee would padctise that level of
deception. A genuine refugee would anxiously carsids future and would
appreciate that allowing a lengthy passage to toredapse could damage
rather than help his claim. Against such a backgiduam satisfied that the
appellant has no relevant ground for arguing tleatds a well founded fear of
persecution for political reasons. There is no tsthis appellant on return on
the basis of a corrupt judiciary. The material nefd to and analysed by the
respondent in paragraphs 31 to 35 of the lettenbabeen impugned by the
appellant who provides only a partial appraisahefsystem. He cannot avoid
his own claims that he was dealt with fairly. Hes laa advocate who could
advance his case if there is any truth in that @linis account. Had | found
that the appellant had a well founded fear of prrsen in his home area |
would have concluded that he could reasonably afelyshave relocated
elsewhere in Bangladesh. He is a fit young man watlealth or other
difficulties. He has been able to work since hrsvat here. He has no
dependents. He has been able to adapt to lifeeitwithout difficulty. He
has been able to do so without identifying himsekr a lengthy period of
time. There is no reason advanced to me why halgmitladapt to living
outwith his home area in a country as large as Baegh. Furthermore, he

suffered no difficulties while living in Bogra. Thplace was simply not to his



liking and he moved on. He does not need and iemiaied to humanitarian
protection."
The overall result was that on dated 14 Septem®@r the immigration judge
dismissed the appeal against the Secretary of Statginal decision to remove the
petitioner. It can be noted that on almost evesyas including the appellant's
credibility and reliability and the value of thepgorting documentation, the two

immigration judges reached diametrically opposteatusions.

Further submissions in support of the claim

[14] Notwithstanding the decision to remove hing fhetitioner remained in this
country. On 28 August 2009, and 17 February anddrd, both of 2010, further
submissions were made on his behalf which wereteaathount to a fresh claim for
asylum on refugee and article 3 grounds. In a detdated 6 May 2010 the
Secretary of State refused to grant the petititeaare to remain and held that the
representations did not amount to a fresh clainagytum. The petitioner now seeks
judicial review of that decision.
[15] In the letter of 21 August 2009 agents for pleditioner described the fresh
information as follows:
"Our client's brother Nadeem Hussein has recestty 8im certain documents
by post. He was physically assaulted by our ckempponents. He was
admitted in Tauhida General Hospital and DiagndSaatre, Dhaka where he
was treated for his injuries from 15 June to 3 AQY9 and was discharged on
4 July 2009. Our client's brother has sent his n&diertificate from hospital.
Our client's brother has further sent him letteMofHussein's advocate,

Mr Firoz Alam from Dhaka, which explains the cuttrsituation regarding



false case registered against our client in hisradesfrom his country by the
opponents, in connivance with state authoritiestelcef our client's advocate
further states that he has been declared as atescand the arrest warrants
have been issued and further that our client'Tbrdias also been involved in
false case and physically assaulted. Our clientthbr has further enclosed
certified copy of first information report (FIR)gistered against him recently.
The same has been registered by our client's galipponents just to annoy
and harass his family in Bangladesh. Our cliemt$her has further enclosed
FIR against our client. He has been shown as adatsgerial number 6. Our
client maintains that FIR has been registered falsecause on the date of
occurrence as shown in FIR (11/11/2007) he wakarlK on that date. The
registration of false criminal case in Mr Husseatbsence is just to detain,
torture, humiliate and kill him. Our client hasther received police
application, charge sheet and decision by Speciauial Judge, Dhaka in the
above referred false case. He has been convictaasence for ten years with
work and fine of TK 10,000 along with others nanme&IR. Court has issued
warrants of arrest against Mr Hussein. Our clieriugnely apprehends that in
case he returns, he would be arrested in execatibis warrants of arrest. He
expects no justice from corrupt judiciary of hisiotry. He maintains that
Special Court Tribunal judges are acting undeestdtuence and his
advocate has advised him not to return. Mr Husapprehends that in case he
returns to Bangladesh, he would be arrested, detallegally, tortured and
killed by state authorities merely because of lbigipal opinion."

[16] The enclosures with the said letter includesiadement of the petitioner; a letter

from the said advocate dated 27 July 2009 with iEhdtanslation; a medical



certificate relating to the petitioner's brotherdaertified copies of various official
documents relating to the criminal charges agairespetitioner and others in
Bangladesh. They indicate that along with other imens of the Awami League the
petitioner was prosecuted for an alleged crime@dwut when the petitioner was in
fact in the UK, and that he was subsequently serteto a total of 17 years
imprisonment (not 10 as stated in the said le#tkmg with the said fine. One of the
documents describes the prosecution case as lheihgarious members of the
Awami League took a decision to kill the Generatr8tary of Dhaka District BNP
and in pursuit of that plan kept illegal arms antidis in an office of the League.

Police raided the premises and seized two pistalsegght rounds of ammunition.

The decision letter of 6 May 2010

[17] The decision letter dated 6 May 2010, whicls\weepared by an official acting
on behalf of the Secretary of State, stated thiailevine petitioner's further
submissions had been considered, it was consideaethey did not qualify him for
asylum or humanitarian protection, nor did he dudbr limited leave to remain in
the UK in accordance with published Home Officelasypolicy instruction on
discretionary leave. Since the further submisskatnot resulted in a grant of leave,
they had also been considered under paragraphf368 bmmigration Rules. That
paragraph states:
"When a human rights or asylum claim has been eeffios withdrawn or
treated as withdrawn under paragraph 33C of thesesRand any appeal
relating to that claim is no longer pending, theisien maker will consider
any further submissions and, if rejected, will tlietermine whether they

amount to a fresh claim. The submissions will amidara fresh claim if they



are significantly different from the material thegts previously been
considered. The submissions will only be signifibadifferent if the content:
() had not already been considered; and (ii) takgether with the previously
considered material, created a realistic prospesticcess, notwithstanding its
rejection.
This paragraph does not apply to claims made oasrse

The decision letter continued:
"In your client's particular case, the questionas whether the Secretary of
State himself thinks that the new claim is a good or should succeed, but
whether the new material when taken together wighpreviously considered
material creates a realistic prospect of succebsim of a new immigration
judge when applying the rule of anxious scrutitys laccepted for the
purposes of this letter that some of the mateo@djeéd has not already been
considered. It is not accepted however, for thears given below, that taken
together with the previously submitted materiak §@ur submissions would
create a realistic prospect of success before amawigration judge. Your
client's asylum and human rights claims have beesidered on all the
evidence available, including evidence previousigsidered, but it has been
decided that the further submissions are not sggmifly different from the
material which has previously been considered hackfore they do not
amount to a fresh claim for asylum and human rights

[18] The petitioner was provided with a further dowent headed "Consideration of

Submissions" which gives reasons for the said detidhe reasoning in that

document, so far as relevant for present purpasesbe summarised as follows. It

was noted that the issues of the petitioner'sipalibpinion, no fair trial, and well-



founded fear upon his return to Bangladesh, wdhg ¢donsidered at appeal where an
immigration judge concluded that the petitioner wata reliable witness and that no
weight could be placed upon the evidence submiBadher, in that decision it was
concluded that he could return to Bangladesh whemngould not be at risk upon his
return under articles 2, 3, 5, 6 and 8 of the ECB®&far as the fresh material was
concerned, reference was made to the evidencedbwoad which purports to show
that a false claim had been brought against thégredr as a result of which he had
been sentenced to 17 years imprisonment. It wasrodd that a new immigration
judge would be aware of the determinatiofamver Ahmed [2002] UKAIT 439 and
be bound by it with regard to the arrest warrants summons. The test is to approach
documents with an open mind and to differentiatevben form and content, and not
to consider documents in isolation but to lookhat ¢vidence in the round in order to
consider whether a particular document is one wgioh reliance could be placed. A
new immigration judge would be aware that the jpetér had not provided any
adequate explanation as to how these documentsob&med by his brother. So far
as the medical report concerning an attack on ¢iigner's brother is concerned, it
was noted that a new immigration judge on conandgttis document would be
aware that the medical report does not divulgertjugies to which he was subjected
as a result of the alleged assault which causedde hospitalised for a period of
three weeks, and also that the medical report doeprovide any evidence that this
assault was politically motivated (although thaststed in the report). Furthermore, a
new immigration judge would note that this documsmtritten in English, whereas
the other documents had been submitted in theymadi untranslated form with an
English translation, and without any adequate exgilan. A new immigration judge

would note the content of the testimony from thetijpeer's advocate dated 27 July



2009 which states that his client had been sentetacg?7 years imprisonmeirt
absentia, and contains the advice that the petitioner shaat return home. Under
reference to paragraph 52 of the Asylum and Imniignal ribunal Procedure Rules
2005, it would be noted that the submitted documbat been translated and
attested, however a new immigration judge wouldb®oable to check either the
identity of the translator or that the translati@ng accurate. The decision letter
continued:
"A new immigration judge would conclude that as titeslator cannot give
evidence, and his or her experience is not knowicannot be tested or the
extent of the clarification known has to considerse documents in the round.
However, a new immigration judge would avail hiniselthe previous
immigration judge's findings in regards to previgusibmitted material of the
same by your client at his appeal hearing and ¢gg&atount of the Country
Information Report of August 2009."
(The above is an accurate quotation.)
[19] The decision letter acknowledged that the Guaf Information Report 2009
states that the current Prime Minister is frompbétical party of the Awami League
and was sworn in as of January 2009, and thattarcaa only be made by police with
a valid arrest warrant issued by a magistrate. Wewthe Report goes on to state that,
due to corruption, within Bangladesh individualbiaarily are arrested without a
valid arrest warrant, and that false documentsoeaeasily obtained for use abroad.
The decision letter continued as follows:
"The Report further states that the Bangladesh dovent is aware of the
corruption, and has been taking premeditative af#nis. Notwithstanding

the above, a new immigration judge would be awlaaé due to the change of



political power within Bangladesh, your client wblaims to be a member of
the Awami League; who are now in power after wigrtine election and was
sworn in as Prime Minister as of January 2009. &loee, in light of the above
and the changes in Government, in that your cigrgtty, the Awami League
IS now in power within Bangladesh, on the basithaf evidence it is
considered reasonable that your client would be tthseek protection from
any individuals from the BNP or RAB party which yatlient claims to have
a future fear of. Moreover, in regard to your digmlaim that his brother was
specifically targeted due to the political motiwais of your client. Based on
the evidence your client has failed to demonstfateincident was not simply
the random acts of individuals (the general poputat It follows that a new
immigration judge would have inadequate evidenca sdistained pattern of
campaign of persecution directed at your cliemtsily, due to your client's
political affiliation which was knowingly toleratdal the authorities, or that
the authorities were unable, or unwilling, to ofyeur client's effective
protection. Your client has not established thikigicase. Your client upon
his return would be able to obtain the protectasyould his family from the
Awami League as they are the ruling party. Youerdlihas the option to seek
redress through their authorities before seekiteymational protection.
Indeed it is noted that your client's advocate prtgothat he has represented
your client for a number of years. A new immigratjadge would find it
reasonable, that your client's advocate would be talrepresent him in
regards to these false accusations, having prdyidose so. Taking account
of all of the evidence above, including the backagb material there is no

realistic prospect of success of a new immigrajimiye concluding that your



client would if returned to Bangladesh today barat real risk upon his return
contrary to Articles 2 and 3 of the ECHR."
(The above is an accurate quotation from the datisitter.)
[20] The decision letter continued in similar veinder reference to articles 5 and 6 of
ECHR. For example it was noted that a new immigragidge would have to
consider the previous immigration judge's findingkere, at paragraph 45 of the
determination of 28 September 2007, it was detegththat there was no risk from a
corrupt judiciary in Bangladesh, and that the pwtér, having an advocate acting on
his behalf, would be able to advance his case ®bdhalf.
[21] In general the decision-maker focused on awuthial number of points adverse
to the petitioner's claim. There was no considenatif anything which might be said
to a new immigration judge in support of the petigr's claim for asylum in light of
both the original and the new material. Amongseothings the decision letter stated:
"It is noted that the appellant is a member ofdheent political regime to
whom he could seek protection from, and that thgebgnt is of a young age
and of good health. In these circumstances, a memigration judge would
conclude that there are no special conditions p@ntato your client's age,
health, physical or mental abilities which wouldfelientiate his likely
situation against other prisoners taking accouatt lle would be able to obtain
legal assistance through his advocate and hisgadlfarty. Based upon this
evidence, there is no realistic prospect of a mamigration judge concluding
that your client's alleged detention upon his retorBangladesh would meet
the threshold to engage article 3 as it is noebell that he would be subject
to imprisonment for a period in excess of ten yéased upon false charges,

which can be legally challenged by your client upasreturn. Taking account



of all of the evidence upon there is no realistizspect of success of a new
immigration judge finding that your client's remb¥f@m the United Kingdom
would breach articles 5 and 6 of the ECHR." (Adais is an accurate
quotation.)
The decision letter dealt with a claim based oitlar8, but since this was not pursued
at the hearing before me, | make no further refegda it. Similar comments apply in

relation to the claim for consideration of compassaie circumstances.

The petition for judicial review

[22] In the petition for judicial review it is emphkised that the new material all came
after the earlier hearing. It is averred that tker8tary of State required to decide
whether the petitioner has a realistic prospesuctess before an immigration judge
in an appeal against the refusal of the claim $ytuan, taking account of all that has
gone before, including the first judge’s findingsd the new material. The petitioner
has no right of appeal against the Secretary daéStdecision, hence the need for the
present proceedings. The petition states thateloeefary of State had to keep clearly
in mind that at this stage the only issue is whedmeimmigration judge might
conclude that the claim is valid. That test ismet by reference to the Secretary of
State's view on the matter. Thus, for exampleas@a$ new evidence is concerned,
the question is whether a judge could regard d@redible and significant. The
threshold for a fresh claim is low - "a modest'testdescribed by a recent Court of
Appeal authority. The rule of anxious scrutiny kabe kept firmly in mind.

[23] So far as the Bangladeshi translator is camaerit is averred that he could give
evidence by affidavit or other means. While theme been a change of government in

Bangladesh, an immigration judge might well consttiat this does not necessarily



mean that the petitioner, who has been in the Ulsdoe years, would be protected
by the new government. The Secretary of Statedramed, or given insufficient
weight to the conviction and sentence to 17 yaamisonment for a crime said to
have been committed when the petitioner was irutkeall of which occurred in the
absence of the petitioner. There was no consideréty the Secretary of State as to
how an immigration judge might view that new sitaat The 2009 country
information report regarding prison conditions lsraing. It was available to the
Secretary of State, yet no reference was made to it

[24] In the answers to the petition it is stresed the petitioner claims to be an
activist on behalf of the Awami League, which cam@ower in early 2009. Why
then would he be persecuted by state authoritiee™&w documents were not
certified by the translator as accurate, contranyaragraph 8.2(b) of the Practice
Directions. The Secretary of State had to proceethe basis of the information
presented on behalf of the claimant. The judgehedd that the petitioner's account
was "a fabrication". The documents presented coatde relied on "any more than
the rest of his account.” Given that the Awami Leags now in power, it was correct
for the Secretary of State to express the viewtti@petitioner would be able to seek
protection from any individuals of the BNP or thABRwho meant him harm. On his
return the petitioner would receive legal assistaanad a fair trial. The Secretary of
State was correct to state that "It is not belietved (the petitioner) would be subject
to imprisonment for a period in excess of 10 yéamsed upon false charges, which

can legally be challenged...upon his return...".

The submissions at the first hearing




[25] On behalf of the petitioner Mr Caskie indidghthat there is no criticism of the
article 8 aspect of the decision. The challengmidined to the refugee and article 3
issues. Reference was made to various authoriieshwdemonstrate that it is
sufficient for the petitioner to show that he hasrenthan a fanciful prospect of
success before an immigration judge. It is fordbert to form a view on this issue
and act accordingly. Mr Caskie submitted that rtre be said that the petitioner has
no prospect of success before an immigration judge.

[26] The fresh material raised two new issues, mathe petitioner's conviction and
sentence, and the attack on his brother in Banghadewas submitted that there is
nothing in the criticism that the medical reportswa English. Around the world
doctors use English as a common language. An inatnogr judge might well accept
the petitioner's evidence that the attack wasipally motivated. In contested
proceedings it is open to the Secretary of Stath#&dlenge the accuracy of
translations, which here were signed, attesteccartdied as a true copy. At this
stage, on behalf of the Secretary of State Mr OilsEmvened to say that the Secretary
of State had not checked the accuracy of the siosk. Mr Caskie continued to the
effect that one cannot be certain that an immigraudge will share the view that the
petitioner will receive sufficient protection in Bgladesh simply because the party he
supports is now in power, not least in respechefdbviously wrongful conviction
and the sentence to 17 years imprisonment. TheHatthe petitioner has an
advocate in Bangladesh did not stop the convidciwh sentencin absentia. The
Secretary of State's view that prison conditionBangladesh do not breach article 3
is not of much comfort to the petitioner. An imnmagon judge would take into

account the Secretary of State's own country in&tion report regarding the



deteriorating conditions in Bangladesh prisons.réhe at least a reasonable prospect
that an immigration judge will consider them toibdreach of article 3.

[27] Regarding the Secretary of State's opiniot tie petitioner would have no
difficulty in obtaining a fair trial in Bangladesthis left out of account the fact that
the trial is completed. The Secretary of Staterfdsaddressed the question as to
whether the petitioner has a right to a retrialaflis a matter for an immigration judge
to consider, and there is at least a realistic ohar success in respect of an article 6
claim.

[28] For the Secretary of State Mr Olsen submitted the problem "at the heart of
the petitioner's claim” is that the Awami Leagu@asv in government. It was
accepted that the petitioner was convidtedbsentia regarding an alleged crime in
Bangladesh said to have happened when he wastimfdoe UK. It would be "an
easy matter" for the petitioner to present evideatmaut this on his return to
Bangladesh. It was accepted that, on their fagenéw documents presented by the
petitioner indicated that his political opponengslfistitched him up”, however the
Secretary of State was not persuaded that the dauisrere true documents, and in
any event the petitioner would be able to seelptbéection of the state given that he
iIs an Awami League supporter. His opponents are audvof power. He will be able
to prove that he was wrongly convicted. If, aspétioner alleges, the judiciary are
corrupt, the judges will now do as they are toldhey Awami League. When
considering the fresh material, significant weiglais given to the adverse findings
made by the second immigration judge as to theigedir's credibility and reliability.
Having regard to recent case law on the topicas accepted that if there is an issue
to try, it must go to an immigration judge, andtfts this stage, the claimant is

entitled to the benefit of any doubt. Mr Olsen agké¢hat it is for the court to judge



whether the petitioner does or does not have teatisospects of success in an appeal
before an immigration judge.

[29] Reference was made to the decisiomanver Ahmed [2002] UKIAT 00439. The
Secretary of State has looked at the cumulativecetf various criticisms that can be
made of the new documentation. The petitioner leas bbranded a liar, so he faces a
high hurdle if he is to persuade anyone to placghten the new documents. He has
failed to present a coherent and convincing caske&wve to remain. The petitioner
can now seek to repair gaps or problems in thenmtion by lodging further
submissions and information with the Secretarytates including any further

material from the advocate in Bangladesh as to lvene¢here would or would not be a
retrial, and as to any ongoing risks notwithstagdhre change in government. If the
court comes to the view that an immigration judigewsd consider the documentation,
Mr Olsen could not resist the current applicationjéidicial review. However it was
submitted that the Secretary of State had reachedsanable decision.

[30] In response Mr Caskie made reference to tlhiatcy information report at
paragraphs 10.11 - 13, which refers to "an epidéofipolice killings. "Crossfire"
references may resonate more with an immigratidggugiven his experience in
such cases. While Mr Olsen emphasised Judge Faidasion, no reference was
made to the earlier decision by a different juddpeciv had upheld the petitioner's
credibility and reliability. That judge believedetipetitioner's evidence and accepted
his claims. Contrary to the submission on behathefSecretary of State, the Awami
League are not the state in Bangladesh, they argahernment. The same people
will be in post as police, army officers, civil gants, etc. Documents are rarely
perfect and often more information could be prodgidewas a matter of judgement as

to whether an immigration judge might accept theegal reliability of the new



documents. The court was reminded of the rule gioais scrutiny in cases of this
kind. On any view there is more than a fancifulgmect of success.

[31] In a short response Mr Olsen submitted thatat well be that the Awami
League is not synonymous with the state and adlgencies. However that is an
example of the kind of thing that should have b&sd on behalf of the petitioner in
the submissions to the Secretary of State. He exygain why he will be persecuted

when the government shares his political beliefs.

Discussion and decision

[32] The question before me is whether the pet#romould now stand a more than
fanciful chance of success before an immigratiaggu This is a low hurdle to clear,
and, given what is at stake, | must consider the#eneith anxious scrutiny. | should
answer the question in the negative only if itlesac that the petitioner's case is bound
to fail. I have set out the relevant backgrounduwinstances in full. Having formed

the view that | should grant the petitioner's agadion for judicial review and quash
the Secretary of State's decisions, the resuitaisthe matter will go before an
immigration judge for an independent decision anrtterits of the claim. My

decision simply means that this is the appropcatase; it most certainly does not
mean that the judge should uphold the claim. Ise¢h@rcumstances it is unnecessary,
and perhaps inappropriate for me to deal with tleetsiof the case in detail.

However it is right that | should give an indicatiof the main reasons for my
decision.

[33] The decision letter of 6 May 2010 is a slipglitmcument, full of grammatical
errors and non sequitors. It would be easy to bpigdiced against it on this account,

but it is important to concentrate on substandeerahan form. Given that the task



before the Secretary of State's official was tadkewhether the claimant has a
prospect of success before an immigration judge,oight have expected the author
to weigh and balance both the points in favournmaf those against the claimant's
case, and ask whether the scales fall so clearth@side of refusal that the decision
to remove must be confirmed without any possibibtyappeal. However it is a
feature of the decision under review that, thougipleasis is placed on almost
everything that might be said against the petitisngaim, there is little or no
consideration of factors that might be prayed dhiaisupport of the claim.

Mr Caskie's address set out a number of propositidrich at least blunt the force of
the various factors relied upon in the decisioair®y at any hearing before an
immigration judge the claimant would be afforded dpportunity to persuade the
judge of the merits of his claim. For myself | wadwxpect the Secretary of State's
official to appreciate this and to reflect it irethonsideration of the relevant issues
arising under paragraph 353 of the Immigration Ruldnere is a real danger of being
overly influenced at this stage by the immediaf@lceeding rejection of the claim on
its merits, a decision made by the same officiaisTdanger must be guarded against.
If one concentrates only on factors adverse teldien, a distorted view is likely to
emerge. This is all the more so given the very hondle for new submissions to
amount to a fresh claim.

[34] In similar vein it can be noted that great glgiwas placed on the adverse
findings on the credibility and reliability of thaimant reached by the immigration
judge appointed to conduct the fresh hearing #feiSecretary of State's successful
appeal against the original decision. Those adverdangs were used to cast doubt
on the reliability and value of the fresh documéota However, in deciding whether

a claimant has a more than fanciful prospect bedarenmigration judge, | would



expect the decision maker to at least take intowtcthe fact that at an earlier stage
an immigration judge had found the claimant to bthlzredible and reliable, and had
made findings upholding the factual basis of hsec&Vhen assessing the petitioner's
prospects before another immigration judge, thésrseto me to be at least a relevant
consideration. In any event | see no good reasgnitrginould be ignored, especially
when so much weight is being given to the secomtsuba.

[35] In response to Mr Olsen's main submission, elgrthat the Awami League is
now in government and can be expected to protegbétitioner, Mr Caskie observed
that the government is not synonymous with theesttd may not necessarily be able
to control every action of all personnel in theet@uthorities. Mr Olsen responded
that, while there may be force in those observatitimey should have been made in
the fresh submissions submitted to the SecretaBtait. Be that as it may,

Mr Caskie's observations are fairly obvious proposs that are bound to be stressed
before an immigration judge. Even if the Secretdr$tate was not bound to
anticipate them when assessing the prospects bafaremigration judge, |1 do not
consider that | should now shut my eyes to themtanke other submissions made
by Mr Caskie. Mr Olsen submitted that the petitioo@uld respond to the decision
letter of 6 May 2010 by submitting new or additibfiash submissions, but | prefer
to view the submissions made to me in the contettieoover-arching question of
whether the claimant might persuade an immigrgtidge to uphold his claim. If |
were to proceed on the basis suggested by Mr Olsemparties might well become
locked into a very slow and cumbersome processh&umore, in the documentation
and submissions presented to the Secretary of th&feetitioner did focus on the

17 year sentence imposed in absence. | am notrcértd a reference to the change in



government necessarily resolves all questionsngrisom that element in the
petitioner's claim as now framed.

[36] At the hearing there was some discussion @fdcision infanver Ahmed

[2002] UKAIT 00439. The issue resolved in that cesecerned burden of proof, and
in particular, when the issue arises, whether tieea® onus on the Secretary of State
to prove that documents relied on by a claimanfe@ngeries, failing which they will

be presumed to be authentic. It was decided thedstfor the claimant to demonstrate
that a document is reliable in the same way aso#mgr piece of evidence relied upon
by him. In that context, a document should notiegved in isolation, but rather the
decision maker should look at all the evidencéerbund. The case did not decide
that concerns about gaps or deficiencies in doctsmestessarily rules them out of
consideration. This is all the more so when the&ary of State is simply at the stage
of asking whether there is any realistic prospéstuacess before an immigration
judge.

[37] In all the circumstances, and essentiallytf@ reasons put forward by

Mr Caskie, | shall sustain the petitioner's pledai, grant the application for judicial
review, and quash the decisions of the SecretaBtait dated 6 May and 15 June

2010. Meantime | shall reserve all questions ofeases.



