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Chief Justice Li :

In this appeal, we are concerned with administegbowers of
detention under the Immigration Ordinance ("the iadce"). It is
common ground (and rightly so) that they are subjecthe implied
limitation that they can only be exercised reastnabThe question is
whether the applicants' current detention is lawfuDn a habeas corpus
challenge, the judge held that it was not and edi¢heir release. The
Court of Appeal reversed him. As a result of utmlengs given to the
High Court by the Director of Immigration ("the Baotor"), the applicants

are not presently in detention.

The applicants are 119 individuals and their feasi They
are ethnic Chinese and had lived in Vietnam. Tle&ythat country in the
aftermath of the Sino-Vietnamese War and lived iaifNand China for
periods of between 5 and 15 years. They then dantéong Kong and
were detained on arrival. 16 of them had been veohdo the Mainland

but subsequently returned to Hong Kong.

Apart from 3 of them, the applicants arrived iortg Kong

between July 1989 and August 1994. The 3 appkcamamely



Mr Phu Tuu Minh (Al14), Mr Diep Minh Quang (A117) nch
Mr Hoang Thien Tuong (A118), are late arrivals;ytharived in April or
May 1996. | shall refer to them as "the 3 applisanand the other
116 Applicants as "the applicants”. In this judgmé shall first deal with
the applicants and then separately with the 3 e@pls. Their respective

cases are different.

After the resumption of the exercise of soversigm 1 July

1997, it is appropriate that | refer to China as Muainland.

THE APPLICANTS
The facts

Since their arrival in Hong Kong, the applicamave been
successively detained under different detention ggewn the Ordinance.

Their detention can be divided into three periods:

(1) From their arrival to 10 January 1997.

(2) From 10 January 1997 to the making of remavdérs starting

from June 1997 that they be sent back to the Miaghla



(3) Thereatfter.

| shall refer to them respectively as the 1st] and 3rd period
of detention. Before dealing with them, | shatkfirefer to the scheme in

Part IlIA of the Ordinance.

Part llIA of the Immigration Ordinance

Persons who had lived in Vietnam immediately befcoming
to Hong Kong, either directly or indirectly follomg a brief stop on the
Mainland, to seek asylum are classified by the igmation authorities as
Vietnamese Migrants (VMs). They have a specialitmos in the
immigration law of Hong Kong. The scheme in PHA Wwhich bears the

heading "Vietnamese Refugees" applies.

Under section 13A(1), an immigration officer:

"may permit any person ... who was previously reside Vietnam and who has
been examined under section 4(1)(a) ... to remairlong Kong as a refugee
pending his resettlement elsewhere."

Section 4(1)(a), which is not part of Part llIAppides:



"For the purposes of this Ordinance, an immigratdficer ... may ... examine

any person on his arrival or landing in ... Hong Kong if he has reasonable
cause for believing that such person landed in Hdogg unlawfully, at any

time."

Pending a decision to grant or refuse him pelionst® remain,
he may be detained under the authority of the Barec Section 13D(1)

provides:

"... any resident or former resident of Vietnam who

(@) arrives in Hong Kong not holding a travel doe&mnt which bears an
unexpired visa issued by or on behalf of the Doecind

(b) has not been granted an exemption under segli(?),

may, ... be detained under the authority of the @aein such detention centre as
an immigration officer may specify pending a demsito grant or refuse him
permission to remain in Hong Kong or, after a deaisto refuse him such
permission, pending his removal from Hong Kong, ..."

After a screening process, permission to remaira aefugee
pending his resettlement elsewhere will either Wanggd or refused.
Where it is granted, there is no power to detaim Hurther pending
resettlement elsewhere. But the Director has tbwep to remove him

from Hong Kong. Section 13E(1) provides:

"The Director may at any time order any Vietnanresegee or person detained in
Hong Kong under section 13D to be removed from H¢agg."



In relation to a person screened in as refuges,Would be to the place
where he would be resettled. He can be detaindtihenis so removed.

Section 32(1)(a) provides:

"A person who is to be removed from Hong Kong ursietion 18 or 13E ... may
be detained until he is so removed, ..."

Where permission to remain as a refugee pendirgg h
resettlement elsewhere is refused, he may be @etainder the Director's
authority pending his removal: The second limbeaft®on 13D(1) (... after
a decision to refuse him such permission, pendisgdmoval from Hong
Kong ..."). On such refusal, the Director must seavetice notifying him
of his right to apply for a review: Section 13D(3)The review is by the
statutory Refugee Status Review Board: Section 1®Fless it comes to a
different conclusion, a person refused permissmmeimain as a refugee
would be removed from Hong Kong. He would be reptd back to

Vietnam pursuant to section 13E..

1ST PERIOD OF DETENTION
On arrival, the Applicants were classified by th&ector as
Ex-China Vietnamese lllegal Immigrants (ECVIIs). hi§ is the

administrative classification given to persons wditoone time lived in



Vietnam but who subsequently lived on the Mainlanth contrast to
Vietnamese Migrants, the Director did not apply ®et [IIA scheme to

them.

Instead, the Director invoked a different set pwbvisions.
These are the provisions regularly applied to dlegnmigrants including
those from the Mainland. An immigration officialefused them

permission to land under section 11(1). That mlesi

"An immigration officer ... may, on the examinatiomder section 4(1)(a) of a
person who by virtue of section 7(1) may not landHong Kong without the
permission of an immigration officer ..., give suclrgon permission to land in
Hong Kong but ... may refuse him such permission."

That refusal made them liable to removal under iced8(1)(a) and

removal orders were made. That provides:

"Subject to subsection (2) an immigration officer may remove from Hong
Kong ... a person who, pursuant to any examinatioatsdever under section
4(1)(a), is under section 11(1) refused permistidand in Hong Kong."

Section 18(2) imposed a 2 months time limit for rsuemoval. The

Director then ordered their detention under secs®fi)(a) until removal.



In August 1993, the detention power used by thinaities
shifted to section 13D(1). The second limb of tpievision authorises
detention of any resident or former resident oftv@en under the authority
of the Director "after a decision to refuse himlspermission [to remain in
Hong Kong] pending his removal from Hong Kong". eTteason for the
shift was this. By virtue of section 18(2), persaould not be removed
under section 18(1)(a), the provision previousherkon, if he had been in
Hong Kong for more than 2 months. This time limity virtue of
section 18(3), did not apply to persons who hadhmeviously resident in
Vietnam, but this bar on its application was toiexpn 31 December 1993.
By August 1993, it was clear that the Legislatureuld not be extending
this beyond that date. Since the applicants cowtl practically be
removed within 2 months, section 18(1)(a) couldlemger be used as the
basis for the removal orders and without such s;dée Director could not
detain until removal under section 32(1)(a). Fra&xngust 1993, the
Director decided to detain the applicants insteadeu the second limb of

section 13D(1) pending removal to the Mainland.

Following this decision, the applicants who waraletention,

having arrived before August 1993, were served vathefusal notice.



After reciting the refusal of permission to landden section 11 and the
detention under section 32(1)(a), it stated thathout prejudice thereto", a
section 13D(1) detention order had been made pgntmoval under
section 13E. It informed each such applicant tteahoval would be
effected when administrative arrangements therafere completed and
that since "you have been established as havingeckén China rather than
Vietnam prior to your arrival in Hong Kong, you ot be subject to any

screening procedure in respect of claims to refisgeteis".

Those applicants who arrived after August 1993ewserved
with a refusal notice. This stated that after @iea 4 examination, "it has
been established that you have resided in Chihardban Vietnam prior to
your arrival in Hong Kong"; that permission to lamés refused under
section 11; that continued detention under sedRiD had been authorised

pending removal to the Mainland.

Although section 13D(1) in Part IlIA was usednfroAugust
1993 to justify detention, they had not been sadeior refugee status, as

the refusal notice stated. The Director's poli@swiot to screen applicants



once it was established that they resided on thialtad immediately prior

to arrival rather than Vietnam, and that they stidnéd removed back there.

Their removal back to the Mainland was taking sbme to
arrange since Mainland authorities at first warttederify their particulars
before accepting them. The verified ones werermet In late 1994,
there were meetings both here and on the Mainlanhliding a visit by
Mainland officials to interview the remaining EC¥Il In March 1995, the
Mainland authorities agreed to take the "unverifie@VIls back in bulk to
holding centres in various provinces before tramsfg them back to their
respective farms after verification In June 199@%umber of "unverified"

ECVIIs were returned.

In July 1995, whilst preparations were being miadesturn the
remaining ones, leave was granted to the ECVIsh&dlenge the Director's
action on judicial review ilNguyen Tuan Cuong and Others v. Director of
Immigration ("the Nguyen caSg In those circumstances, the plan to
return the remaining ECVIIs to the Mainland hadb® postponed. A

number of applicants were applicants in those @dicgs.



The Nguyen case
This was contested to the Privy Council [1997WWLR 68,

(1996) 6 HKPLR 62 (Court of Appeal), [1995] 3 HKG 3 (1st Instance).
In November 1997, the Privy Council by majority efththe challenge and
ordered by mandamus (i) that the Director deal w#ich applicant under
section 13A(1) either giving or refusing him or lpgrmission to remain as
a refugee pending resettlement elsewhere; anthét)in the event of any
refusal of such permission, the Director serve acheperson so refused a
notice under section 13D(3) of his or her rightpply for a review under

section 13F(1). See [1997] 1 WLR at 77D, (1996)KPLR at 78H - |.

The majority explained how they reached this ltegws (at

75E - H):

where section 13A provides that the appropriafficer may permit a
previous resident of Vietham to remain in Hong Kagga refugee, there must
impliedly be provided a power in that officer tduge permission to such a person.
Thus at least when the present applicants arrimeldang Kong waters in their
boat and it was known at once, or within a veryrshime, that they were
previous residents of Vietham, there was a dutthenmmigration authorities to
ask them whether they were seeking to remain ingHBong as refugees.
Clearly they were and equally, in the light of gdministrative decisions which
the director had taken, his decision on such aegtquould have been to refuse it.

Indeed, in substance this is what has alreadyroed. By electing to be
placed in a detention centre after the playinghent of the recorded message, the
applicants implicitly sought permission under satti3A(1) of the Ordinance to
remain in Hong Kong as refugees pending resettleralsewhere. No other



provision of the Ordinance provides for such pesmis, and the recorded
message, however discouraging, clearly held ouesoope of it. By the formal

refusal notices, if not earlier, permission wasadlyiclearly refused. Thereupon
it became the duty of the director under sectio®(B3 to cause to be served
notices of the right to apply for review.

Their Lordships held that by the conduct of tpelecants, and
that of the immigration authoritiesle factg permission had been sought
and refused. This triggered the obligation to sghe notice of the right to

apply for review which had not been fulfilled.

However, since the Director had in fact neverrafezl the
screening procedure, the majority ordered thafjtrestion of permission to
remain as a refugee be reconsidered afresh byiteet®r. In granting the

order, the majority observed:

"An order in these terms will allow reconsideratioy the director of the question
of permission under section 13A(1) in the lightcafrent circumstances, with an
opportunity for review in the event of refusal.”

In the Nguyen casethe applicants maintained a claim for
damages. This claim was not dealt with and is poyeeeding in the High

Court.

The double backers



For the sake of completeness, | should mentian ttere are
16 applicants who after their first arrival in HoKgng were removed back
to the Mainland and then subsequently came backey Tiave been called
"the double backers". They include Mr Tran Hoa B&103) and Mr
Tuong Cam Quong (A106). The facts relating to tiveene before Keith J,
and the others are presumably in a similar positiofrhey were removed
back to the Mainland in January 1995 and came badkecember 1995.
Before January 1995, they were dealt with undewvtr@us sections in the
Ordinance as set out above with a shift to the afsthe second limb of
section 13D(1) (pending removal) after August 1998/hen they returned
in December 1995, they were refused permissiomnd lunder section 11
and detained pending removal under section 32(1)(@phen, removal
orders were made under section 19(1)(b). Under ghovision, removal
orders may be made by the Director against peradrasmight have been
removed from Hong Kong under section 18(1) if the@nths time limit in
section 18(2) had not passed. And detention ordene made under
section 32(3A). (A person subject to a removaleordnder section
19(1)(b) may be detained pending removal.) For poeposes of the
present appeal, the double backers are in the gamsigon as the other

applicants.



2ND PERIOD OF DETENTION
The Director's action following the Nguyen case

Following the Privy Council decision, the tasksafeening the
applicants began. On 10 January 1997, the Direatdghorised their
detention under the first limb of section 13D(1hgmg a decision to grant
or refuse permission to remain in Hong Kong as geés pending
resettlement elsewhere. This was in place of teeipus detention under

the second limb of section 13D(1) pending remoka@hfHong Kong.

Screening

In conducting the screening, it was consideret #ince the
applicants had lived on the Mainland since fleeVtigtnam, the criteria
used had to be adapted in the light of the priesiglontained in Conclusion
58 adopted by the Executive Committee of the UnilNgtions High
Commission for Refugees (UNHCR) in 1989. This doent dealt with
the problem of refugees and asylum-seekers who nmovan irregular
manner from a country in which they had alreadyntbyprotection and

contained the following principles:



"(e)

(f)

Refugees and asylum-seekers, who have fouokggtion in a particular
country, should normally not move from that couniny an irregular
manner in order to find durable solutions elsewhleu¢ should take
advantage of durable solutions available in thatnty through action
taken by governments and UNHCR ...

Where refugees and asylum-seekers neverthefesge in an irregular
manner from a country where they have already foprodection, they
may be returned to that country if

(1) they are protected there against refoulenjeet expulsion or
return] and

(i)  they are permitted to remain there and tareated in accordance
with recognized basic human standards until a derrablution is
found for them ..."

The Mainland was regarded as a country in which ECguch as the

applicants had already found protection. Accoryinigp deciding whether

they should be granted permission to remain asgeefsl pending their

resettlement elsewhere and, if so, whether theyldhioe resettled on the

Mainland, three matters were taken into account:

(1)

(2)

Whether they had in fact been resettled orvtagland before

coming to Hong Kong.

Whether they wished to be resettled in a aguather than the

Mainland.



(3) Assuming that they could not be resettled drgne other than
on the Mainland, whether their return there woudisfy the

conditions in Conclusion 58(f).

3RD PERIOD OF DETENTION
Decisions after screening

From the end of June 1997, the Director begambke
decisions after screening. A decision was conthiite a notice of

determination in these terms:

(2) The Director was satisfied that the applidard refugee from Vietnam in
the Mainland who has been detained under Partadiid therefore permits
him to remain in Hong Kong as a refugee under cedBA.

(2) The Director found that:

(@) He was granted a durable solution and ptioteon the
Mainland in terms of paragraph (e) of Conclusion 58

(b) He has moved in an irregular manner fromMagnland to
Hong Kong.

(c) The Mainland will accept him back and willogect him
against refoulement to Vietham and will treat him |
accordance with basic human standards as requiyed b
paragraph (f) of Conclusion 58.

(d) In terms of the majority judgment in thiguyen casehe
has lost entitlement to consideration in Hong Kdog
resettlement overseas other than on the Mainlanetoyn
there.



(3) In consequence of the above findings, thedbarehas ordered his removal
to the Mainland under section 13E and his detergemding that removal
under section 32(1)(a).

The applicants were detained pending removal patgoasuch a decision.

In July 1997, the Mainland authorities reiteratibct they
would accept the return of all ECVIIs in bulk indlng unverified ones.
They would be held in one holding centre in Guamggddrovince (as
opposed to a number of centres in various proviasesnvisaged in 1995)
and this would enable repatriation from Hong Kongléand with much

greater expedition and efficiency.

The decision of the judge

In June 1997, the applicants challenged their atidetention
by habeas corpus proceedings. The returns to titee nely on the removal
orders to the Mainland under section 13E and thiientien orders made
under section 32(1)(a) for detention pending tleataval as set out in the

notice of determination referred to above.

During the hearing on 11 and 12 August 1997, IKditwas

informed that the applicants would be seeking lelmvapply for judicial



review of the removal orders to the Mainland. GnAZigust 1997, papers
seeking leave were lodged. On 15 September 198ith K granted leave.
This was before he gave judgment in these habegsis@roceedings.

The judicial review proceedings are now being heattie High Court.

Keith J first dealt with 7 "sample" applicantadliuding one of
the 3 applicants) and gave judgment on 26 Septef@®f. On 9 October
1997, he gave judgment on the remaining 112 apyb¢cdhe Director not
suggesting any relevant differences between theatrten7 applicants. Of
the total of 119 applicants, as noted above, Il sledll separately with the 3
applicants. As to the 116 applicants, who havenheterred to as the
applicants in this judgment, Keith J held that thetention had become
unlawful on the basis that they would by the tiniéh@ hearing have been
released from detention but for the Director'suf@l to consider their

application for permission to remain as refugedse ordered their release.

Court of Appeal
On 12 December 1997, the Court of Appeal (Mortirk@,
Godfrey and Rogers JJA) overruled Keith J's degisia the applicants.

They held that in habeas corpus proceedings, thesfanust be on the



return to the writ. The applicants were detainmdlie purpose of removal
to the Mainland and it is not suggested that thee ttaken to achieve that
purpose was unreasonable; the previous historyotsrelevant to the

exercise of the present power to detain to enftreeremoval order. The

Court of Appeal granted leave to appeal to thisr€ou

Undertakings by the Director

The applicants were not re-detained following eurt of
Appeal's judgment. In November 1997, before thdgment, the Director
gave an undertaking to a judge in the High Courthi& judicial review
proceedings that in the event of her succeedirthenCourt of Appeal, she
would not seek to re-detain the applicants untilgment in the Court of
First Instance in the judicial review proceedingfn January 1998, the
Director applied for leave to be discharged froratthndertaking. That
application has been adjourngide diewith liberty to restore. (I note that
the 3 applicants are not applicants to the judicgaliew proceedings as
explained below and are therefore not dealt with thg Director's
undertaking. But presumably, they have not beedetained. Nothing

turns on whether they have been.)



Summary of the detention periods

In summary, the position was as follows.

1st period of detention

This was from arrival to January 1997 when theeeaging of
the applicants began followinipe Nguyen case They had been refused
permission to land. Prior to August 1993, they eveletained under
section 32(1)(a) pending removal to the Mainlandlarnsection 18(1)(a).
After August 1993, they were detained under theoisédimb of section
13D(1) pending removal to the Mainland. As theyraveanformed, their
claim to refugee status was not considered as bzl resided on the

Mainland rather than Vietnam prior to arrival inh¢pKong.

2nd period of detention

In January 1997, the Director detained them uriter first
limb of section 13D(1) pending a decision on refuggatus and then
screened them on criteria adapted in accordande @onclusion 58 of the

Executive Committee of the UNHCR.



3rd period of detention

Following screening, decisions were made startnognfJune
1997 (i) permitting them to remain as refugees urskxtion 13A, (ii)
ordering their removal to the Mainland under settiBE, (iii)) detaining
them under section 32(1)(a) pending such removahey were so detained
at the time these proceedings came before Keitlirat removal was not

carried out because of the judicial review chaleet@gthe removal orders.

The Hardial Singh principles

In Reg v Governor of Durham Prison Ex parte Hardiahghi
[1984] 1 WLR 704, Woolf J laid down the principlés relation to a
statutory detention power. There, an Indian natidmad been a lawful
immigrant into the United Kingdom. Following thermamission by him of
two criminal offences, a deportation order had bewale by the Secretary
of State who ordered his detention pending his x@&mo He had been
detained for nearly five months at the time he igobfor habeas corpus.

Woolf J said at p. 706:

"Although the power which is given to the Secrgtaf State ...to detain
individuals is not subject to any express limitatiof time, | am quite satisfied
that it is subject to limitations. First of alt,dan only authorise detention if the
individual is being detained ... pending his removdt cannot be used for any
other purpose. Secondly, as the power is givearder to enable the machinery



of deportation to be carried out, | regard the powfeletention as being impliedly
limited to a period which is reasonably necessanytliat purpose. The period
which is reasonable will depend upon the circuntstarof the particular case.
What is more, if there is a situation where it pparent to the Secretary of State
that he is not going to be able to operate the mach provided in the Act for
removing persons who are intended to be deportddnva reasonable period, it
seems to me that it would be wrong for the SegraiaState to seek to exercise
his power of detention. In addition, | would regat as implicit that the
Secretary of State should exercise all reasonatpedition to ensure that the
steps are taken which will be necessary to endhwwad@moval of the individual
within a reasonable time."

These principles represent the proper approathetstatutory
construction of any statutory power of administratidetention. They
were applied by the Privy Council ifan Te Lam v Tai A Chau Detention
Centre[1997] AC 97 which concerned the power to detaii@namese
migrant pending his removal from Hong Kong undex #econd limb of
section 13D(1) of the Ordinance for repatriation\vietnam. The Privy

Council stated (at p. 111):

Their Lordships have no doubt that in confegrsuch a power to interfere
with individual liberty, the legislature intendetat such power could only be
exercised reasonably and that accordingly it wapliamly so limited. The
principles enunciated by Woolf J in thiardial Singhcase [1984] 1 WLR 704 are
statements of the limitations on a statutory poafedetention pending removal.
In the absence of contrary indications in the $¢atvshich confers the power to
detain 'pending removal' their Lordships agree whthprinciples stated by Woolf
J. First, the power can only be exercised durrggeriod necessary, in all the
circumstances of the particular case, to effectoneah Secondly, if it becomes
clear that removal is not going to be possible with reasonable time, further
detention is not authorised. Thirdly, the perseeking to exercise the power of
detention must take all reasonable steps withinpbiger to ensure the removal
within a reasonable time.



... the courts should construe strictly any stagufmovision purporting to allow
the deprivation of individual liberty by administirgee detention and should be
slow to hold that statutory provisions authorisemadstrative detention for
unreasonable periods or in unreasonable circunmesadnc

Since on the facts there was no prospect of thevahof the applicants
from Hong Kong as they would not be accepted byném for repatriation,

they were released from detention.

The issue in the present case

We are concerned with the lawfulness of the detentvhen
the proceedings were heard by Keith J. The appbcavere detained
under section 32(1)(a) detention orders followirect®n 13E removal
orders for removal to the Mainland. We are conedrwith the 3rd period
of detention and the relevant orders that were nfige June 1997. The
crucial issue in this appeal is whether the pastogse of detention can

affect the lawfulness of the current detention.

Ms Li SC, for the applicants, submitted that they @and that
they render the current detention unlawful. Shgued that the Director
should have considered the applicants' claim tages# status under Part
[lIA as the Privy Council ithe Nguyen casdirected and this should have

been done soon after arrival. Had she done tagpplicants would have



been at liberty here or on the Mainland or elsewlmsrthe time the habeas
corpus proceedings were heard. Hence, continuahtiten was unlawful.
The detention power has been spent. She accegitshh applicants can
be re-detained for imminent removal. But as rerhaganot imminent
because of their judicial review challenge, the ligppts cannot be

re-detained for the moment.

Mr Ma SC, for the Director, submitted that theflalness of
the current detention is what is in issue. Asdhera valid removal order,

detention pending removal would be valid.

| am unable to accept Ms Li's submission. Ther \alid
removal orders under section 13E(1). True it & the removal orders are
under challenge, leave to apply for judicial revieaving been granted.
But they remain valid unless and until successfcligllenged. That being
so, the applicants can be lawfully detained undetien 32(1)(a) as persons

who are to be removed from Hong Kong under sedRia.

The current detention is for a period necessaryeffect

removal.



Removal is possible within a reasonable time and ot alleged that the
Director has failed to take reasonable steps tarerthat that will be done.
Indeed, the Director wishes to and is able to immglet the removal orders
and there is no practical obstacle to removal beras far as the Mainland
iIs concerned. In July 1997, the Mainland authesithad reiterated that
they would accept all ECVIIs including unverifiedes. On removal back
to the Mainland, the applicants would be at libertyVhat has held up
removal is the judicial review challenge by the laggmts and not any act or

omission on the part of the Director.

Ms Li accepts that, but for the long period ofesi¢ion before
the latest removal orders, there would be no casedncluding that the
present detention is unreasonable or that it beaameasonable, after the
commencement of the judicial review proceedingshgygrant of leave in
those proceedings. So the length of the past tleters central to the

applicants' case.

The past detention cannot render the currenhtietepending
removal invalid. Although Part IlIA contains a sche, the detention

powers conferred are respectively for differentposes. Section 13D(1)



has two limbs. There is a power to detain pendirdgcision to grant or
refuse permission to remain as a refugee pendisettlement elsewhere:
First limb. There is then a power to detain afedecision to refuse
permission to remain pending removal from Hong Kddgcond limb. As
in this case, where permission to remain is grabigda removal order is

made under section 13E, there is a power to datader section 32(1)(a).

In the circumstances of a particular case, aqaar power to
detain, say pending a decision, may have been swmehdly exercised
having regard to its purpose. The authorities tmayaking an excessive
amount of time for making a decision. This woukhder continued
detention unlawful under that power. But afterezigdion has been made,
say to refuse permission, a different detention groi8 engaged, that of
detention pending removal. This has to be readprakercised having
regard to the purpose of removal. Even if previdesention under the
power previously engaged (pending decision) waawiil, this would not

affect the exercise of the power presently engaged.

Similarly, after a decision to grant permissienrémain as a

refugee and to remove to the Mainland, as in tlisec a yet different



detention power is engaged, which has to be exataisasonably having
regard to the statutory purpose which is detenpiending removal to the
Mainland. And again, even if previous detentiomlema different power
was unlawful, this would not affect the lawfulnesfsthe current detention
under this power which has to be judged having neda its statutory

purpose and the circumstances relating to sucitiete

True it is that theHardial Singh principles require that the
period of detention must be reasonable. What &saeable is to be
determined by reference to the statutory purpostere, the power of
detention is being exercised in connection with titemate purpose of
removal and that purpose, subject to the judi@alaw proceedings, will be

achieved.

The relevant power in section 32(1)(a) to detaperson to be
removed from Hong Kong is expressed as a poweetaird "until he is so
removed”. The power is not specifically limited 'ttor the purpose of
removal”, let alone "for the purpose of immediamoval’. No doubt the
Ordinance contemplates that a removal, pursuanantoorder, will be

effected in a reasonable time. What is reasonallleagain depend upon



the circumstances of the particular case. Here,tlie reasons already

stated, removal will take place as expeditiouslthascircumstances allow.

Whilst lawfulness of the current detention woubdt be
affected by previous detention, where there wagwiq@us lengthy period of
detention under a power then engaged, the Dirsttould bear this in mind
in getting on with matters as expeditiously asrecpcable under the power

of detention currently engaged.

| am of course conscious that we are dealing thi¢hliberty of
the individual which is long cherished by the conmmaw. As regards
complaints as to past detention, | would obsens the applicants are
pursuing a claim for damages when those complawlis be properly
considered. Nothing in this judgment should beetalas affecting that
claim one way or the other. As regards any dedanpending their
judicial review challenge, apart from the Diredgsresent undertaking, the
Court dealing with that challenge can considerghestion of interim relief

and take the previous history into account.



Accordingly, | would dismiss with costs the aplseaf the

applicants, that is the 116 applicants.

THE 3 APPLICANTS
| turn to consider the position of the 3 applisaiMr Phu Tuu
Minh (A114), Mr Diep Minh Quang (A117) and Mr Hoaridhien Tuong

(A118).

The facts

The 3 applicants arrived in April or May 1996 foetfirst time.
The facts relating to Mr Diep (A117) were beforeitde] and the other two
are in a similar position. They were refused pesmin to land under
section 11 and detained under section 32(1)(a)ipgrrémoval from Hong
Kong. As they could not be removed within 2 monthgemoval order
was made under section 19(1)(b) and thereaftey, were detained under
section 32(3A) pending removal. They have not kbug challenge the
action taken by the Director on judicial review. utBhey have not yet been

removed to the Mainland.



They maintain that they were former residents iethvam and
seek to be recognized as refugees on arrival ingH¢ong. But the
authorities have not screened them with a view &king a decision on
their refugee status. After examination under isac4, they were
classified as Ex-China Vietnamese lllegal Immigsa(ECVIIs), that is,
previous residents of Vietnam who had lived for sotime on the
Mainland and who were not accorded screening. Wiserthe 116
applicants had been detained under Part IlIA ang \sereened as ordered
in the Nguyen casdhe 3 Applicants had never been detained undsr th
Part. On the Director's approach, detention irt facder Part IIIA is
what on the majority judgment in the Privy Courdigtinguishes the 116

applicants from the 3 applicants.

The decision of the judge

Keith J held that Part IlIA applied to Mr Diep @hence the
other two applicants in a similar position) andttlme the majority
judgment, they should have been treated as hagpgested permission to
remain as refugees. But they have not been saleer&o the current

removal and detention orders are invalid and heredltheir release. He



said they should have been detained under thdifiibtof section 13D(1)
(pending a decision) and he saw no reason why em tklease, they

should not be re-detained under such provision.

The Court of Appeal
The Court of Appeal by majority reversed Keith J.

Mortimer VP held that the 3 Applicants were notitked to be treated
under Part IIIA and on his reading of the majojiiggment, the Privy
Council did not hold they were entitled. He hdtdttthe Director has a
discretion in the matter. Godfrey JA agreed toersing the judge but
did not deal with the 3 Applicants. Rogers JA digsed and agreed with
Keith J’'s approach. He held that they should Hasen dealt with under

Part IlIA on his reading of the majority judgment.

The issue in relation to the 3 applicants
The issue is the circumstances in which on a prope

construction of the statute, the scheme in Pakthls to be applied.

Ms Li for the 3 applicants, relying on the majpnudgment,

submitted that they should have been screened atetllA as previous



residents of Vietnam seeking refugee status. WAdtievely, she argued
that their request hade factobeen refused by the section 11 refusal to
land and they should have been served with theoset8D(3) notice of

the right to apply for a review.

Mr Ma submitted that the Director has a discretirether to
deal with them under Part IlIA.  On his submissitims discretion is an
open-ended one. He argued that on the majoritgmacht, the critical
fact was that the applicantead been detained under section 13D(1) in
Part IlIA (pending removaland thus the Director had by her own conduct

treated them as within that Part.

| shall first consider the matter apart from auiiyo What is

the position as a matter of construction of théustay scheme?

In 1981, the Legislature enacted Part IlIA to death
Vietnamese refugees and has subsequently amendef rote that as
from 9 January 1998, the Legislature has decidetl Bart 111A would
cease to apply to new arrivals following the endhaf port of first asylum

policy.) Part IlIA includes the safeguard of aiesv by the statutory



Refugee Status Review Board of any decision tosesfiefugee status.
There are provisions dealing with detention centtesignated for the
detention of persons under section 13D. For perseho have been
screened in as refugees and permitted to remaidimgresettlement
elsewhere, they are issued with Viethamese refugedgs and there are
provisions providing for the conditions of stayttin@ay be imposed, such
as residence in specified refugee centres (which different from

detention centres), not taking up employment, mssnor education. It
Is apparent from these provisions that their posits a special one in our

immigration law.

As the Legislature has gone to the length of pileisg a
special regime to govern Viethamese refugees, inesgvhich includes
the review safeguard, it would make little sensenterpret the Ordinance
as conferring on the authorities after a sectionexamination, an

open-ended discretion whether to deal with thenreu®art 111A at all.

It is true that section 13A(1) confers a discnetio An
immigration officer may permit any person who wasvoously resident in

Vietnam and who has been examined under sectiofad({b remain as a



refugee pending his resettlement elsewhere. Batisha discretiorto
permit or to refuse It does not confer a general discretion on the

immigration authoritiesvhether to entertain his application at all

Considering the scheme in that Part, particuladgction
13A(1), | hold that the authorities would haae implied duty to consider
whether to give permission to the person concetoecemain in Hong
Kong as a refugee pending his resettlement oncg dhe satisfied on
examination under section 4 that the person (i) prasiously resident in

Vietnam and (ii) is maintaining a bona fide claimréfugee status.

| turn to consider whether the majority judgment the
Nguyen casés of any assistance on this matter. In that céeeDirector
had undoubtedly detained the applicants there utigessecond limb of
section 13D(1) in Part lIA (pending removal) frohugust 1993 shifting
from powers previously used for reasons alreaderrefl to. And
consequently, the majority judgment formulated fhasnt for decision in

these terms (at p. 73A):

"... as to the proper construction of Part IlIA of tBedinance, namely whether,
the applicants having been detained under sect8in, they were entitled to or
at any rate received a determination under sed®#nof their claim for refugee



status and as part of that, whether they are edtitd a review of their position
by a Refugee Status Review Board under section df3khe Ordinance.”
(emphasis added)

But when it came to analyzing the position in gassage (at
75E-H) which | have already set out above under hbading ofthe
Nguyen casethe majority said that when the applicants adiiwe Hong
Kong waters in their boat and it was known thatytheere previous
residents of Vietnam, there wasduty on the part of the immigration
authorities to ask whether they were seeking toarerm Hong Kong as

refugees.

At that stage, there could not have been any murest any
detention under the second limb of section 13D@@Ending removal).
We are here at the section 4 examination stagece @rere is a duty to
ask whether asylum is sought, it follows that ié thnswer is yes, there
would be a duty to consider the request under #ré IRA scheme. In
my opinion, this was the view the majority was egsing and provides
some support for the view | have expressed ontstgtgonstruction.. In
this respect, | am in agreement with Keith J andd®e JA in the Court of
Appeal as to the effect of the majority judgmenfs the Director had in

fact detained them there under section 13D(1) m IRA, it may be that



their view wadicta.

Accordingly, | would allow with costs the appealsthe 3

applicants.

Mr Justice Litton PJ:

| agree.

Mr Justice Ching PJ:

| also agree.

Mr Justice Bokhary PJ:

Liberty of the person under the law is what ttase is about.
One of these refugees seeking asylum in Hong Kalgbeen in detention
here for eight years from 1989 until released 9718y Keith J's order
which order the Court of Appeal then set aside. eDour law permit
even so great a deprivation of liberty and indeadher deprivation of
liberty still? The backdrop to the case is thaie&s of this part of the
world’s recent history constituted by the sad pmmeaoon of the

“Viethamese Boat People.”



Narrowing it down, we come to some 287,000 eti@hmese
residents of Vietham who fled that country for Maimmd China during and
in the aftermath of the Sino-Viethamese hostilittéshe late 1970s and
early 1980s. Of those persons, some 23,000 cametweally to Hong
Kong. Most have since returned to the Mainlandhe T19 appellants
now before the Court are the ones still here. Sofrteem are heads of
families. And when their family members are indddthe number of
persons affected by the outcome of this appeal groavalmost 300.

Many of that number are children.

All of the appellants arrived in Hong Kong by hoaMost of
them first arrived here between July 1989 and Au@994. | will refer
to them as “the early arrivals”. Three of thenstfiarrived here in April

or May 1996. | will refer to them as “the lateiaals”.

This final appeal is from a judgment of the CoofrtAppeal
(Mortimer VP and Godfrey and Rogers JJA) deliveoed12 December
1997. That judgment was unanimous in regard toetdney arrivals and

by a majority, with Rogers JA dissenting, in regardhe late arrivals. It



set aside orders for the appellants’ release madddith J (on 26
September 1997 in regard to seven of them and Oct8ber 1997 in

regard to the other 112 of them)habeas corpuproceedings.

Shortly stated, all of that arose in this way.heirector of
Immigration has made orders for the removal toMenland of all the
appellants. For a long time she had tried to rearitve early arrivals as
illegal immigrants. She now proposes to removentles Vietnamese
refugees. As for the late arrivals, she proposeasrove them as illegal
immigrants, doing so without considering their ©lai for Viethamese
refugee status.

All the early arrivals are pursuing a judicialatienge to the
orders for their removal to the Mainland as Vieteam refugees.
Whether the late arrivals would pursue a similanrse if the Director
were to re-classify them as Vietnamese refugeesnbuértheless order

their removal to the Mainland is irrelevant to thaiesent appeal.

At one stage all the appellants had been in tietepending
removal. But they are all physically free now, imavbeen so since

being released pursuant to Keith J's orders forr ttedease. They were



not re-detained after the Court of Appeal’s deaisiolndeed the Director
has undertaken not to re-detain the early arrivald after judgment at
first instance in their judicial review challenge the removal orders.
But that undertaking does not extend beyond juddgraefirst instance;
there is a pending application by the Directorhe High Court for her
release from that undertaking; and no undertaking heen given in

respect of the late arrivals.

The question is whether, leaving aside any uadgg, the

appellants are entitled to be physically free atghesent time.

What the Nguyen Tuan Cuong case decides
The decision of the Privy Council Mguyen Tuan Cuong v.
Director of Immigration[1997] 1 WLR 68 is of vital importance in the

present case. That is so for the following twsozes.

The first reason concerns the early arrivals.itially the
Director classified the early arrivals as illegainnigrants: more
particularly as “Ex China Vietnamese lllegal Imnagts” (abbreviated to

“ECVIIS™). She refused to consider their claims Yoetnamese refugee



status until she was ordered to do so by the REmyncil (whereupon she

re-classified all of them as Vietnamese refugees).

It was in theNguyen Tuan Cuongase that the Privy Council
ordered her to consider those claims. And it wesestially the time
which the early arrivals had spent in detentiorE@¥/lls while fighting
their case ultimately to the Privy Council thatrsr the foundation of
Keith J’'s finding that their further detention wdube unlawful. Here
Keith J reasoned along these lines. If their ctafor refugee status had
been entertaineddhenthose claims should have been entertained, none of
them would still be in detention. Either they wibdiready have been
returned to the Mainland and be at liberty thereghey would be at liberty
in Hong Kong pending their resettlement in somespitountry; or they

would be at liberty in some such country havingrbessettled there.

| turn now to the second reason. It concerndateearrivals.
Keith J held that the late arrivals’ detention wadawful because (i) it
was for the purpose of their removal to the Maidlas ECVIIs without
any consideration of their claims for Viethameskigee status and (ii)

such removal would be unlawful because they hadige to have those



claims considered under Part IlIA of the Immigrati®©rdinance, Cap.

115.

It was on the authority of the Privy Council’sctgon in the
Nguyen Tuan Cuongase that Keith J held that the late arrivals thed

right.

So much for why théNguyen Tuan Cuongase is of vital
importance in the present case. | turn now to idenswhat that case
really decided. It is necessary to do so becaosdlicting views as to
the same were taken in the courts below in theeptesase. (I pause
here to indicate that, save where the contrary aggpall the references to
statutory provisions which follow are to those dfetImmigration

Ordinance, Cap. 115).

Those conflicting views are as follows. Keithahd
Rogers JA took the broader view of what thguyen Tuan Cuongase
decided. They held that it decided that the Doect under a statutory
duty to deal with all Viethamese asylum-seekerdluthiing those who had

been in the Mainland, under Part [lIA. Mortimer Ydbk the narrower



view: holding that all that the Privy Council deedlwas that since the

applicants there had been detained under s.13p, st be treated as

having received a determination under s.13A ofrtbl@im for Viethamese

refugee status. Godfrey JA’s judgment is silentr@npoint.

(1)

(2)

3)

The Privy Council pointed out (at pp 74E-75E)tha

All the Hong Kong judges who had dealt with tese held
that each applicant's detention had indeed follownad
decision under s.13A(1) so that, subject to thecrdison

issue, all the applicants were entitled to theefedought.

It was solely on the discretion issue that dipplicants had
lost in the Hong Kong courts: at first instance dnd a

majority in the Court of Appeal.

The position of Viethamese immigrants in themigration
law of Hong Kong was a special one: shown by asdlteg
from the material history of the past 20 years, eoxfirmed

by the enactment of Part IlIA.



(4) The legislation embodied a scheme of immigratintrol
and imposed on the Director a broad statutory daty

administer such scheme fairly and properly.

(5) Since s.13A provides that the appropriate effimay permit
a former resident of Vietnam to remain in Hong Kotigere

was an implied power in that officer to refuse such

permission.

Then the Privy Council continued (at p.75E-G)tha

“Thus at least when the present appellants ariivédbng Kong waters in their
boat and it was known at once, or within a veryrshine, that they were
previous residents of Vietnam, there was a dutyhenimmigration authorities
to ask them whether they were seeking to remaktoimg Kong as refugees.”

And then the Privy Council summed-up the positions (at

p.76E-F):

“ In all the circumstances in their Lordships’ ojpim there was a failure
on the part of the Director of Immigration to complith the statutory duty that
Part llIA of the Ordinance placed upon him and #hatordingly, subject to the
discretion point, the applicants were entitledetief.”



As to such relief, the Privy Council’'s order apge from
p.77C-D of the report of their Lordships’ decisicad together with the
report of the case when it was before the CourAppeal, (1996) 6
HKPLR 62 at p.78 H-l). It was an order afandamus(i) that the
applicants’ claims for refugee status be determineder s.13A and
(if) that they be served with notices of their tigb apply for a review of
any adverse determination. If any doubt remaihat shows that the
broader view of the Privy Council’s decision is tberect one. |If the
narrower view were correct, the order would simpave been that the

applicants be served with notices of their righapply for a review.

The conclusion in the applicants’ favour on thasib of
statutory right rendered it unnecessary for thgyPdouncil to decide the
legitimate expectation issue. But it is pertinemtnote their Lordships
made no secret of the fact that they leaned imfpdéicants’ favour on that

iIssue, saying (at p.76F-G) that:

In addition to founding his argument on what hentended was the
proper construction of Part IlIA of the Ordinan@®unsel for the applicants
also submitted that as a result in particular eftdpe recorded message which
was read to them on their arrival in Hong Kong watthe applicants were
entitled to claim a legitimate expectation that gremises in that message
would be honoured and that they could expect tedoeened for refugee status
within a few days. On the foregoing approach itdmes unnecessary to
consider as a separate point that argument basdéideotioctrine of legitimate



expectations. It is enough to say that any suggeshat the message was
mere window dressing would be unattractive.”

Finally 1 would point out that the Privy Counaihade (at
p.75C) this general statement which is appositél tand only tol] a

broad approach:

“In their Lordships’ opinion the position of Vietmese immigrants in the
domestic immigration law of Hong Kong is a spe@ak. This is shown by
and no doubt has come about as a result of therialdtéstory of the past 20
years. It is also confirmed by the presence ot RbX in the Hong Kong
Immigration Ordinance.”

The principles governing powers to detain pending removal

While it is convenient to give them a name (tgkih from
Woolf J's decision irReg v. Governor of Durham Prison, ex parte Hardial
Singh[1984] 1 WLR 704) and legitimate to describe thasrprinciples, it
should be borne in mind that tHdardial Singh principles are really
canons of statutory construction. Thus they magxmessly excluded.
That has not happened here. But it should be o for the sake of
completeness that where those principles are soded, such exclusion
may be open to a successful constitutional chalenyVhere, as in the
present case, they are not excluded and therefmeate, they give rise to

certain implied restrictions on statutory powersd&iain people pending



their removal.

Those restrictions (as the Privy Council saida@m Te Lam v.
Superintendent of Tai A Chau Detention Cerjir®96] 2 WLR 863 at

p.873 D-E) are:

“First, the power can only be exercised during peeiod necessary, in all the
circumstances of the particular case, to effecoraah  Secondly, if it becomes
clear that removal is not going to be possible with reasonable time, further
detention is not authorised. Thirdly, the perseaeking to exercise the power
of detention must take all reasonable steps withigh power to ensure the
removal within a reasonable time.”

Since further detention is not authorised wherddatomes clear that
removalis not going to b@ossible within a reasonable time, it necessarily
follows that further detention is also not authedsin the even more
obvious instance where it is clear that remowat not beerpossible

within a reasonable time.

The foregoing represents the superstructure efptinciples
with which we are concerned. Of course the matters not end there.
For no edifice can be erected in the air. It mheste its foundations in
the ground. And here we come to an underlying oasfoconstruction

inherent to the very concept of liberty under .l | will not attempt to



express this canon more cogently than the PrivynCibdid in theTan Te
Lamcase. Itis the one which dictates the viewhmadbsence of express
provision to the contrary, that (as their Lordshps it at p.873C) “in
conferring such a power to interfere with indivitlliberty, the legislature
intended that such power could only be exercisedaeably and that
accordingly it was implicitly so limited.” Clearlythat forms the

infrastructure of these principles.

So the test is one of reasonableness. Whatasonable
depends on the circumstances. And since libertyhés thing to be
protected, it behoves the courts to ensure thafptbeection is not lost
through too narrow a view of the circumstances. erEas the courts
strive for a focused view, so must they guard agjaiaking a blinkered

one.

Protection from excessive detention
Ms Gladys Li SC for the appellants has advaneeu main
arguments on behalf of the early arrivals. Eaclhoke arguments is

summarised in the appellants’ printed case, tls¢ifirthese terms:

The Court of Appeal’'s refusal to consider the eriging cause of the



[early arrivals’] detention permits the [Directad profit, or take advantage,
from her own wrongdoing. The effect of the CourtAppeal’s decision is to
have allowed the [Director] to justify the prolomgeetention of the [early
arrivals] on the basis that she acted unlawfullyefusing to fulfil her statutory
obligations until ordered to do so by the Privy Gal

It is a long established principle of law that artp should not be
permitted to profit from her wrongdoing. The commiaw should not be
developed in such a way as to reward the party kdsocommitted the wrong,
allowing that party to further penalise the parthlomvas the victim of the
original wrong and who has come to the court widae hands.”

As for the second of those two main argumengssutmmary

in that printed case runs thus:

“ There is no good reason for adopting the CourtAppeal’s narrow
interpretation of the [early arrivals’] ‘current wse of detention’ over
Mr Justice Keith’'s interpretation. The [early wais’] cases involve
circumstances apparently never before dealt witla Iourt in a common law
jurisdiction.  While there is consequently no auityodirectly on point, cases
involving similar principles have been considered @aesolved in favour of the
[early arrivals]. In determining the law in respet the [early arrivals’] case,
the Court should have in mind that one of its pryn@les in habeas corpus
proceedings is to prevent substantive injusticddtainees. It is the gaoler’s
failure to deal with the [early arrivals] in accartte with law that has caused
the [early arrivals’] prolonged detention. The dosettled principles that
liberty is to be favoured over detention and thay ambiguities in the law
should be resolved in favour of an applicant whienedamental rights and
liberties are at stake, are relevant. At the timhdeheir applications for the
writs, they faced further and lengthy denial ofithiéerty and substantive
injustice thereby. For all these reasons, Keish decision should be
reinstated.”

| am not disposed to think of the Director innter of a
wrongdoer seeking to benefit from her own wronghere is no reason to
doubt that she was throughout endeavouring to dopheélic duty in

conformity with the law.



That leaves the remainder of the first main arguoimwhich
Is directed to the need to see that the earlyasigdo not suffer. That, in
the present context, blends in naturally with theosid main argument:
the theme of which is that the law leans in favotiliberty. The law

does indeed do that.

| turn now to the Court of Appeal’'s approach loé present
case. Immediately after saying that the “focusheke proceedings must
be on the return”, Mortimer VP immediately contidugy saying that the
early arrivals “are detained pending removal ton@hthat is the purpose.”
But the fact of the matter is this. Throughout gegiod of detention of
which they complain as being too long, right frohe ttime when they
were first classified as ECVIIs, the early arrivalsve been detained for

that very purpose i.e. removal to the Mainland.

Godfrey JA took the view that the argument onchlhihey
succeeded at first instance brought into consiaeratactors “wholly
extraneous” to the legality of the exercise of plogver under which they

“are currently detained.”



Rogers JA said: “Much though | would like to death it on
the basis that the matter can be looked at glopbhllip not see that that

can be right.”

| respectfully agree with Godfrey JA that the dsuare
concerned with the power under which the earlyvalsi are turrently
detained.” But | am unable to share his view ttie considerations
upon which Keith J proceeded were extraneous tolegality of the
exercise of that power. No power of detention banexercised in a
vacuum. It must be exercised against a backgrouAdd of course its
impact is not felt once and for all at the momehterercise. By its
nature detention is a continuing thing. So iteefion any sentient being
IS a growing one. Such growth starts from the pointime when the
detention is first imposed. And that point in timsefixed by when lock
and key became a reality rather than by when thestlasection or

subsection relied upon was invoked to maintainditention.

None of that is to say that invoking the corrpatvision is

not important. The early arrivals, who had to tjdree way to the Privy



Council before they could get themselves dealt witber the appropriate
statutory scheme, would be the first to stressithpbrtance. The point
Is that one cannot say that nothing else mattefs. say so would be to
substitute a formalistic approach for the humaanistie which is the very
essence of the principles by which people are ptetefrom the rigours of

excessive detention.

In my judgment, it is accordingly necessary wiagplying
those principles to take into account the wholeigoerof physical

detention pending removal without ignoring any perit.

Habeas corpus and judicial review in partnership

The basis on which the Court of Appeal decidedirs) the
early arrivals is not entirely clear. Possiblywas the view that the
substantive law offers no relief against furtheteddon in cases like
theirs. Or possibly it was the view thadbeas corpusffers no process

by which such relief can be pursued.

If it was the former, then it has been answengwbat | have

already said as to the substantive law. And was the latter, then the



short answer to it is that thEan Te Lancase is itself dabeas corpus
case, and the substancehabeas corpusn Hong Kong is the same now
as it was then. Prior to 1 July 1997 ss1 to 9 Hhdf the Habeas Corpus
Act 1679 and the whole of the Habeas Corpus Actl&dplied to Hong
Kong by virtue of the Application of English Law @nance, Cap. 88.
Since that date the place in Hong Kong of thosdiEimgtatutes has been
taken by s.22A of the High Court Ordinance, Cap. #hat section
contains detailethabeas corpugrovisions faithful to the “freedom of the
person” and “no arbitrary or unlawful detention”agantees extended to
all persons in Hong Kong, whether or not they bsidents, by the
architectonic liberalities of articles 28 and 4loofr own constitution the

Basic Law.

While that short answer may be sufficient for the
determination of the early arrivals’ appeal, | ades it appropriate to say
a little more on the role dfabeas corpus cases like these. Due respect
for the Court of Appeal calls for that. And so ttee interests of the

law’s clarity and future development.

There are decided cases, or at least statenmetitem, which



might, if taken in isolation, cast doubt on the eympiateness ohabeas
corpus proceedings in situations such as we have herbe sEntiment
which underlies those cases or statements is #inhae one: being a
desire to keepabeas corpushort and simple. | daresay that the learned
judges of the Court of Appeal had that desire. Arebspectfully share it

with them.

But it must be remembered that keepnadpeas corpushort
and simple is not an end unto itself. Rather is ineans to an end.
That end is to maintain the effectivenesshabeas corpus And what
habeas corpusnust always be is effective according to the neddfe

time.

Sometimes for better and sometimes for worseediohange.
In recent times the world has witnessed a sharp s the mass
displacement of human beings and in the growtmafeiasingly elaborate

powers for dealing with them.

Looking at past cases in isolation renders noentban a

series of snapshots of the law’s state at varitages of its development.



It is questionable whether that synchronic apprdackver a satisfactory
way of discovering the present state of the lavany area. It certainly
will not do in the area of the law with which theepent case is concerned.
As Taylor LJ said irReg v. Home Secretary, ex parte Muboyapo2]

1 QB 224 at p.269 F-Gyabeas corpuss a “flexible remedy adaptable to

changing circumstances”.

Habeas corpuss so much a part of a culture of liberty that it
must itself be studied as a culture should be: hi@ucally with full
regard to its historical development as a contisuptocess. From such
a study there emerges a theme. For over the agdgect to a few
shameful episodes such as thee Knights’ Cas€1627) 3 State Trials 1
and a few wrong turns of the kind identified by fessor Wade (who
needs no introduction) in his recent article “Hab€&orpus and Judicial
Review” (1997) 113 LQR 55) the judges have maimdimabeas corpus
as, to adopt Professor Wade’'s expression in thitlegr “the prime

protector of personal liberty”.

In the present case, none of the appellants dwaghs by way

of habeas corpusnything which comes instead within the provindée o



judicial review. The proper process for challemgihe removal orders is
judicial review. And it is indeed in judicial reav proceedings that the
appellants are challenging the removal orders. tWisy seek by way of
habeas corpugs their liberty pending the resolution of theudjcial

review challenge to the removal orders.

That is to run the two processes in tandem, edghg its
proper path. The partnership betwémbeas corpusand judicial review
is a natural one born of symbiosiddabeas corpushas long been a
metaphor for liberty. And more recently judici@view has become a

metaphor for the rule of law.

The appellants have resorted to bdikbeas corpusand
judicial review. But they have not attempted tokmaither perform the

function of the other.

Foundations of freedom: on rock or sand?
In the course of the argument it was suggested the
guestion of the early arrivals’ liberty be postpdrie some later stage

when it may be possible to raise it. Perhaps, as wuggested, their



liberty could be raised in some proceedings in tia¢ure of a bail
application to be launched within the judicial ®wi challenge. Or, it
was suggested, they may perhaps take out an apmhicaithin that
challenge for a stay of the detention authorisatiorBail is discretionary.

So are stays.

So here | turn again to the authority of Professade. At
p.62 of the article to which | referred earlierteafreferring to the
jurisprudence of the House of Lords, the Privy Gouand the European

Court of Human Rights, he says:

The message from these authorities is surelyrcleAll the accepted
grounds for judicial review, i.e. for claiming thabme administrative act or
decision is unlawful, ought to be equally available habeas corpus if they
affect the prisoner’s right to his liberty. Insteaf making the expansion of
judicial review into a pretext for restricting thigght to habeas corpus, the
grounds for seeking both remedies should expargaiallel, since exactly the
same principle of legality is in issue in both. #&¥rer there is an ‘underlying
administration decision’ is quite irrelevant. Tlggiestion is whether the
prisoner’s detention is lawful or unlawful. Theiguner ought to be able to
rely on any ground, which, if made good, would #&thim to his release. To
this he is entitled as of right, as has been dbarfor centuries. To bar him
from any part of this right, and to tell him to taeparate proceedings where
relief is merely discretionary, cannot be justifeab

And then he quotes the words of Lord Shaw of Dunhee in Scott v.

Scott[1913] AC 417 at p.477:



“To remit the maintenance of constitutional riglat the region of judicial
discretion is to shift the foundations of freedawnf the rock to the sand.”

Unless prompt removal can be effected

TheHardial Singhprinciples are not there to punish or make
life difficult for immigration or detaining authdres. Nor are they there
to lay out a field for forensic games. They opernat a realistic way to
give individuals reasonable protection against tigpurs of excessive

detention pending removal.

As to their operation, it must be borne in miad,Lord Atkin
had to dissent to say lnversidge v. Andersofi942] AC 206 at p.245 but
has since gained universal acceptance, that “augggisonment is prima
facie unlawful and that it is for the person dinegtimprisonment to
justify his act”. And indeed the maxim in point ign favorem vitae,
libertatis et innocentiae omnia praesumuritwhich means that in

favour of life, liberty and innocence all possiplesumptions are made).

Where someone has been detained for an unredgdaaf
period pending removal, that generally but not italy means that he
may not be detained for a further period pendingowal. It is not a

guestion of never, but rather of hardly ever. Favould be unrealistic



to construe the relevant statutory powers to mdéwt he may not be
detained even if it can clearly be seen that he arah will be removed

promptly under a lawful power lawfully exercised.

But that is not the position here. All of thgsersons came
from the Mainland hoping to be resettled elsewhase Viethamese
refugees. For a long time, they were wrongly detdi as illegal
immigrants from the Mainland pending their retuhere. Finally they
won recognition of their Viethamese refugee status.must have been
appreciated by all concerned, including the Dirgctibat any attempt to
return them to the Mainland, now as Vietnamese gexds, would be

challenged.

There is no evidence that the Director thoughttha time
when she first made orders for their removal to Maid as Vietnamese
refugees, that they would not even be able to nh&ave to challenge
those orders by way of judicial review. But if siught that, then she
would have been wrong, for they have succeededbtimimung such leave.

And they cannot be prejudiced by her having beemngr



Nobody could ever have had any doubt that a jaldieview
challenge of this nature and magnitude would takesry considerable

period to determine.

In my view, the latest detention authorisatioresevunlawful
from the outset. But even if they were not, detanthereunder would
have been unlawful by the time Keith J made th&t firders for release.
For by that time, leave to challenge the latestoneahorders by way of
judicial review had been obtained (from Keith J &&th who granted such

leave after he had reserved his judgment and bareanded it down).

So even if the detention authorisations were ddwhen first
made, further detention thereunder would neversiselan all the
circumstances past and prospective, have beconasviuhlby the time
when leave to bring a judicial review challengeiagathe removal orders

was obtained.

If that challenge were ultimately to fail andthien appeared
that lawful removal could be effected promptly, efgton pending the

same would, in my view as presently advised, béuhaw But that time, if



it ever comes, has not yet come.

The question of fact and degree

Rightly in my view, none of the members of theu@oof
Appeal suggested that Keith J's orders for theasdeof the early arrivals
would be wrong even if the detention period printheir screening-in as
Vietnamese refugees was to be taken into accolfdach member of the
Court of Appeal held against those orders on thie $asis of the

erroneous view that such earlier period of detentiad to be ignored.

It has been said on the Director’'s behalf thag &lad no
crystal ball by which to foretell the Privy Courisiblecision in théNguyen
Tuan Cuongcase. But in regard to the application of Herdial Singh
principles that is nothing to the point. Therenmquestion, in situations
like the present, of punishing those who detainhe §oncern is to relieve

those who have been detained for too long.

Upon a broad survey of the legal landscape, dwctubut not
confined to the areas in which liberty is involvédwill be observed that

the loss or restriction of legal rights and powtr®ugh undue delay is a



commonplace of the law.

Such a loss or restriction can occur in a ciahtext (as in
the dismissal of an action for want of prosecution)a criminal context
(as in the stay of a stale prosecution). It casuodn respect of
substantive rights under primary legislation (sashstatutes of limitation)
or procedural rights under subsidiary legislatisach as time limits under
rules of court). It can occur at common law (aghea case of the first

two examples given) or in equity (as in the caskaches).

Legal rights and powers involve, on the one hgetsons
who can enforce or exercise them and, on the ditaed, persons against
whom they can be enforced or exercised. And wtierdaw operates to
take away or restrict a legal right or power fodue delay, it does not do
so to penalise the former class. Rather does gadto relieve the latter

class.

| would emphasise that by citing one more exampleake a
man who has been convicted by a jury and sentebgedtie judge to a

term of imprisonment. If he appeals to the CourtAppeal and it



appears he would have served the whole or a laagegb his sentence
before his appeal can be disposed of, that wouddige a basis on which
a single judge of the Court of Appeal might inthk circumstances grant
the prisoner bail pending appeal. But none of thagrates with the
objective of depriving the state of the right teegehim in custody. The
objective is of course to avoid any undue inroad ims liberty through

his appeal being rendered nugatory or unacceptab$/valuable by the

excessive passage of time.

So Keith J's finding that the early arrivals’ remal had not
been effected within a reasonable time was onaatfdnd degree made on

the correct principles.

Any appellate court would be slow to interferehwa first
instance finding of fact and degree of that kinth my view, Keith J's
finding is plainly right. But even if its correaas were debatable, that
would not be enough to reverse it on appeal, eajpgen a final appeal

after it had survived an intermediate appeal.

Result in regard to the early arrivals



In my judgment, the orders for release in respécthe early

arrivals were rightly made and should be reinstated

Turning to thelate arrivals

The late arrivals are the 14117" and 118 appellants.
There is no suggestion that their claims for Vieteae refugee status had
been seen (whether at their examinations undet)éad(or at any other
stage) as frivolous. Both sides have proceededigjfirout on this basis:
(i) there is no material difference between thesipons; and (ii) what
holds good for the 117appellant Mr Diep Minh Quang, the facts in
regard to whom have been looked at more closely thase in regard to

the other two, holds equally good for them.

If the orders for the late arrivals’ removal hetMainland are
unlawful, then so necessarily would their detenp@mding such removal
be unlawful. | read the legislation to mean thatas the Director’s duty
to deal with them under Part IlIA. And it is cleapm what | have
already said about thBguyen Tuan Cuongase that | understand the
Privy Council to have read the legislation in treeme way. But the

Director has not dealt with the late arrivals un@art IIIA. So the



removal orders which she made against them isrib@upt of a breach of
such statutory duty. Those removal orders areetber unlawful. And
it follows that the present detention of the latavals, being detention

pending removal under unlawful removal ordersikiswise unlawful.

| should mention the argument advanced by Mr GepiMa
SC for the respondents that the Director had arelisn, the exercise of
which was susceptible of judicial review, to deathwasylum-seekers
previously resident in Vietnam either under Pal lbr under the other

provisions of the Immigration Ordinance.

But the power under s.13A to permit a person was
previously resident in Vietnam to remain in Hongngoas a refugee
pending his resettlement elsewhere is a power, $kation expressly
provides, exercisable by immigration officers oriethimmigration

assistants.

So if the discretion contended for by Mr Ma esjst would
be one exercisable by immigration officers and fthmmigration

assistants. That would mean that, at the disecrasfosuch officers and



assistants, persons could be dealt with in onevofways. The first is
under Part IlIA (so that refusals may be reviewgdhe Refugee Status
Review Board). And the second would be under theroprovisions of
the Immigration Ordinance (so that the exercis¢hefdiscretion to deal
with the matter outside of Part IlIA is susceptildijudicial review as
might be any decision made under the provisionghef Immigration

Ordinance other than those within that Part).

| decline to construe the statute as countengnsuth an

uncertain state of affairs in an area concerninggral liberty.

Result in regard to the late arrivals
In my judgment, the orders for release in respédhe late

arrivals were also rightly made and should alsodgstated.

Conclusion

| would allow this appeal in its entirety: in pext of all the
early and late arrivals alike. In my judgment, eaarf them should be
further incarcerated unless and until the time coffoe his or her lawful

and prompt removal to the Mainland. Meanwhile noh¢hem should



even be put at risk of further incarceration, whks or her liberty

uncertain and dependent on what may or may notdmapg the exercise
of some discretion in some other proceedings wheth@rst instance, on
appeal or even final appeal yet again. It is ofiei that justice delayed
Is justice denied. That is never more true thaerehiberty is concerned.

Liberty delayed is certainly liberty denied.
The law owes better than that to all of the appés: not least
of all to the refugee who came to our shores segekisylum and has

already been incarcerated for eight long yearsiéomg so.

In my judgment, all the appellants are entitiedheir liberty.



Sir Anthony Mason NPJ:

| agree with the Chief Justice.

Chief Justice Li:

The Court is unanimous in the appeals of the @iegnts and
their appeals are allowed with costs. As to theeajs of the 116
applicants, the Court by majority (Mr Justice Bokhd&J dissenting),

dismisses their appeals with costs.

Ms Gladys Li SC and Mr Hectar Pun (instructed bySNFam Baker & Co
and assigned by Director of Legal Aid) for the Albgats

Mr Geoffrey Ma SC and Mr J Fok (instructed by thep@rtment of Justice)
for the Respondents



