DECISION
on refusing commencement of the criminal case

7 February 2004 Jilabad digtrict

Hereby, |, Aliyev Jeyhun Zulfugar oglu, Jdilabad Didrict Prosecutor assessed the facts on the case 34-C-

04 - violation of the state border by Mr. Aghai Arsalan Safar oglu, citizen of the Idamic Republic of
Iranand

ASCERTAINED:

On 21 January 2004, Jdilabad Didrict Prosecutor's Office received for congderation the letter of the Chief
Prosecutor's Office of Azerbajan Republic of 17 January 2004, #05/06-04 with the attachment - materids
related to the fact of violation of mediate border on 7 April 2003, in Hilabad digrict, Uchtgpa village by
Mr. Agha Arsalan Sefar oglu, Iranian nationdl.

In acocordance with the written satement by Mr. Agha Arsdan, he crossed the state border of Azerbajan
Republic on 7 April 2004 without proper documentation in an area other than the border checkpoints, on
the territory of Jdilabad didrict, dose to Uchtapa village. He headed to this village and then to Baku.
During the period of hisstay in Baku, he gpplied to the UNHCR Representation in Baku for refugee datus

The document issued to Mr. Aghal Arsdlan by UNHCR Representation in Azerbaijan, letter dated 13
September 2003 #A 2/03/4903 which confirmed the fact of gpplication to UNHCR and his gpplication being
under condderation wasaso added to the case.

In hiswritten statement, Mr. Agha Arsalan affirmed that he was repeatedly arrested and punished by
the law enforcement bodies of Iran because of his affiliation with the movement for Naiond Azerbajan,
which is active on the tarritory of the Idamic Republic of Iran. As his say on the territory of IRI threatened
his rights and freedoms, he was forced to flee the country and entered the territory of Azerbajanillegdly on
7 April 2004. Having reached Uchtapa village he then took alorry to Baku where he applied for refugee
satus to the UNHCR Representation. Since then, he lived in Baku, waant employed and lived on money
sent from Iran by his parents. On 8 January 2004, he came to Bilasuvar together with Mr. Abidzadeh
Ahmad Raaul, Afghan nationd whom he met a month before that, in order to get the money that his parents
sent to him through lorry drivers. The same day, when in a tearhouse, he was arreted by the palice officers
and handed over to the State Border Service officias. Thiswas confirmed in the written Satement of
Mr. Abidzadeh Ahmad Rasul, according to which he came from Gami town in Iran and together with his
family members crossed the date border of Azerbajan Republic illegdly and arived in Baku. He was
arested in Bilasuvar when came there with hisfriend, Mr. Agha Arsdan, Iranian nationd.

As darified in the letter from the Siate Committee for Refugees and IDPs of 30 January 2004 # 370a, Mr.
Agha Arsdan had not lodged an gpplication for asylum with the Refugee Status Determingtion
Department of the Committee

In a reply letter of UNHCR Represantation in Azerbajan dated 30 Jenuary 2004 (REF/0055/04) to the
inquiry of the Jilabad Didrict Prosecutor’s Office, it is dated that Mr. Agha Arsdan was registered with
UNHCR Representation in Azerbaijan on 7 July 2003 and that the process of examination of his
goplication through interviews and investigation hed yet to be completed. It was dso mentioned in the |etter
that in accordance with the Artide 5 of the Law of Azerbajan Republic "on the Satus of Refugess and
Interndly Digplaced Persons' of 21 May 1999, aswdl as the internationd instruments to which Azerbajan
is a paty, induding the 1951 Convention (Articles 31 and 33) and 1967 Protocol (to which Azerbaijan



acceded in 1993), refugees or asylum seskarsshdl not beamenablefor thiskind of adminidraive violaions

Pursuant to the Article 1 of the Law of Azerbaijan Republic "on the status of Refugees and Interndly
Displaced Persons' of 21 May 1999, The term "Refugee’ shdl apply to any person who not bang a
atizen of Azerbajan Republic, is outside the country of his nationdity owing to well-founded fear of being
persecuted for reasons of race, rdigion, nationdity, membership of a particular socid group or politica

opinion, and is unable or, owing to such fear, is unwilling to aval himsdf of the protection of that country;
or who, not having a nationdity and being outsde the country of his former habitua residence as aresult
of such events, is unable or, owing to such fear, isunwilling to return to it.

Article 5 of this Law gipulates that "any person who arived to the Republic of Azerbaijan due to the
reasons indicated in the Artide 1 of the present law, entered the territory of the country illegdly and
goplied to the rdevant government body as soon as possble shdl not be amenable for violation of the Sate
border, on the bass of the well-substantiated decison of this body. The refugee canin no way be refouled to

the country where his life and freedom would be thregtened due to the ressons mentioned in Artide 1 of this
Law."

In accordance with the Artidle 31 of the 1951 UN Convention rdaing to the Status of Rfugees to which
Azerbaijan acceded in 1993, "The Contracting States shal not impose pendties, on account of their
illegal entry or presence, on refugees who, coming directly from aterritory where thair life or freedom
wasthreatened in the sense of Article 1, enter or are present in their territory without authorisation, provided
they present themsdves without dday to the authorities and show good cause for ther illegd entry or
presence.” Artidle 33 of this Convention gtipulatesthat "No Contracting State shall expe or return (refouler) a
refugee in any manner whatoever to the frontiers of territories where his life or freedom would be
threstened on acoount of his race, rdigion, nationdity, membership of a particular socid group or paliticd
opinion."

In aNoteto Article 318 of the Pend Code of Azerbaijan Republic it is affirmed that "the provisons
of this Article do not apply to diens or Sateess persons who entered the territory of Azerbaijan Republic
in violation of the existing procedures for crossing the state border of Azerbajan Republic with aview
of avallment of theright to palitica asylum in accordance with the Conditution of Azerbaljan Republic.

Pursuant to Article 151 of the Condtitution of Azerbaijan Republic, "in case of cortradictions between
the normaive-legd acts bang pat of the legidaion sysem of the Azarbajan Republic (except for the
Condtitution of the Azerbajan Republic and the acts adopted via referendum) and internationd tredties, to
which the Azerbajan Republic isaparty, the internationd tresties shdl apply.”

Hence, the materids collected suggest that Mr. Agha Arsdan daims to have faced persecution due to his
dfiligtion with the movement for Nationd Azerbajan and to have been forced to enter Azerbaijan illegdly.
He arived in Baku and gpproached UNHCR Representation in Baku. In this Studion, Mr. Agha

Arsdan has to be conddered nonramendble for illegd entry due to the purpose of such violdion as
dipulaed in the Artide 5 of the Lav of Azrbajan Republic "on the datus of Refugees and Interndly
Digolaced Parsons' of 21 May 1999, as wdl as Artide 1 of this Law and Artides 31 and 33 of the 1951
Convention rdaing to the Satus of Refugees.

Therefore, it is conduded that the commencement of the crimind case with regard to actions of Mr. Aghai

Arsdlan has to be refused for the lack of crimina actions as per Article 318 of the Pend Code of
Azerbaljan Republic.

On the basis of the above-mentioned and Articles 2.3, 39.1.2, 207 and 212 of the Penal Procedurd
Code of the Azerbaljan Republic,



DECIDED:

1. Commencemant of thearimind case with regard to actionsof Mr. Agha Arsdan shdl be refused.
2. Copy of thisdecigon will be sent to the State Border Sarvice of Azerbajan Republic for information

sharing purposes.
3. Commeander of the unit # 2003 of the State Border Sarvice of Azerbajan Republic shdl be provided

information about his right to complain to the superior authority or Jilabad didrict court.
4. Materids collected shdl be handed over to the archive of the Didrict Prosecutor's Office.

JZAliev sgnature

Jdilabad Didrict Prosecutor



