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(1) The application is dismissed.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 2967 of 2011

SZQZN
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

DAVID CORRIGAN IN HISCAPACITY ASINDEPENDENT
MERITSREVIEWER
Second Respondent

REASONS FOR JUDGMENT

These proceedings

1. By application filed on 22 December 2011 the agmplicsought an
injunction restraining the first respondent fromlymeg on the
recommendation of an Independent Merits Reviewae (IMR” or
“reviewer”) made on 20 November 2011 that the ajayii was not a
person to whom Australia owed protection obligagionnder the
Refugees Convention and a declaration that themremndation was
not made in accordance with law.

2. The applicant relies on an amended applicatiom fda 4 April 2012.
In written submissions filed on 21 June 2012 thpliapnt abandoned
grounds two and three of the amended applicatibhe only ground
now relied on in these proceedings is as follows:

The second respondent (the reviewer) failed to m@cdhe
applicant procedural fairness by not disclosingtie applicant
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that it was in issue whether or not Behsud wasapplicant’s
home area in Afghanistan or whether or not the mapit’s return
to Afghanistan meant the applicant’s return to Klatather than
Behsud.

Particulars

The applicant claimed that while he was born in iB&h, he
belonged to the village of ... in Behsood Afghanistahis Entry
Interview;

It was not in issue throughout the Refugee Status
Assessment/Independent Merits Review (RSA/IMRegsothat
the applicants family fled from Behsud, Wardak \Pnce
Afghanistan to Pakistan;

It was not in issue in the RSA whether or not Behsas the
applicant's home area in Afghanistan or whether rot the
applicant’'s return to Afghanistan meant the appficavould be
returning to Behsud;

The applicant’s claims to the IMR for protection¢luding on the
guestion of relocation, were predicated on the dasiat his
return to Afghanistan meant his return to Behsud,

The reviewer gave no indication throughout the IptBcess that
he was considering finding that Behsud was notapglicant’s
home area or that the applicant would not returBehsud;

In finding that Behsud was not the applicant's hoamea the
reviewer avoided consideration of the applicantsiros of fear
of persecution from the Kuchis or Taliban in Behsud

In finding that Behsud was not the applicant's hoanea, the
reviewer also avoided consideration of the reasderadss of the
applicant’s relocation to Kabul.

Background

3. The applicant arrived by boat at Christmas Island@duly 2010. In a
biodata form, apparently completed on the day efapplicant’s arrival
on Christmas Island, in response to the questiquesting “[the place
you were borhhe is recorded as having given the answiehsoot
and in response to the question aski@puntry, Province, District,
Village, Sub villagéhe replied ‘Afghanistan, Wardak, Behsdoand a
named village. He also provided the name of aagdl elder and
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claimed to be of Afghani citizenship. He was intewed by an officer
of the Department on 2 August 2010 and on 14 Noen2®10 he
requested a refugee status assessment (RSA). akhheed to have a
well-founded fear of persecution from the TalibanAifghanistan and
Pakistan.

4. In the interview of 2 August 2010 he claimed that Wwas born in
Pakistan. It was apparently put to him that he $&d ‘Behsood in
Afghanistan in his biodata form. He is recordechasing stated that
“1 belong to there but | have never been there

5. In a statutory declaration dated 14 November 2Gd®mpanying his
application for a RSA, the applicant claimed to &ecitizen of
Afghanistan, an ethnic Hazara and a Shia Muslim whe born in the
Hazara Mahala area of Pakistan. He claimed tlsapdmients and older
brother had been born in Behsud, Afghanistan, tatt the rest of his
family were born in Pakistan.

6. The applicant claimed to fear persecution in Pakisind also to fear
being killed or persecuted by the Turi, the Talitend the Pashtuns
because of his religion and ethnicity if returnedAfghanistan. The
applicant claimed that Behsud in Afghanistan waslamara area that
the Taliban and Pashtuns had attacked three tdtifoes. He claimed
that if he was deported to Afghanistan the Talilayuld kill him as
they would know that he had lived all his life iaktstan and if they
found out where he had lived they would know thatwas associated
with the Turi people (who had forcibly recruitedshbrother in
Pakistan). He claimed that the government in Afggtan was
controlled by the Taliban and could not protect has he was an
Hazara and a Shia Muslim.

7. The applicant claimed that there was nowhere irhAfgstan he could
live as he did not have any land or family therel @ not know
anything about Afghanistan except what his brotied parents told
him. He claimed he was a foreigner in Afghanistenwell as in
Pakistan.

8. On 9 February 2011 the RSA officer recommended ttatapplicant
not be recognised as a person to whom Australia radection
obligations. The officer found that the applicams a credible witness
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but was not satisfied that he had a well-foundeudt & persecution in
Afghanistan in the reasonably foreseeable futurghenbasis of his
ethnicity or religion. In making such findings tRSA had regard to
the applicant’s claims that his family had fledrfr@ehsud and that in
the past the Taliban had attacked that area. B#fBund it plausible
that the applicant's family had fled Behsud due the attacks.
However the RSA found no evidence to suggest thatdaims of
persecution by the Turis extended to Afghanistad found, having
regard to independent country information, thatréhevas no real
chance of persecution of the applicant in Afghamdor reason of his
Hazara race or on the basis of his religion. TBARas not satisfied
the applicant would be considered a foreigner oe fpersecution in
Afghanistan if recognised as having lived in Paast

9. On 4 April 2011 the applicant sought Independentitdedreview. In
written submissions dated 20 April 2011 the applisarepresentative
repeated the applicant’s claims and added thatdsean Afghan citizen
who had lived his whole life in Pakistan, that reedimever lived in
Afghanistan, that he had no land, family or frietkdere and that his
“knowledge of Afghanistanvas “restricted to what his older brother
and parents had told him. It was claimed that lgendt speak the
Afghani Hazara dialect of Dari, but instead spola&istani dialect.

10. The adviser provided the reviewer with an extenssuenmary of
country information in relation to matters suchtlas current security
situation in Afghanistan, the targeting and disaniamtion of Hazara
Shia in Afghanistan, the availability of state maton and the
difficulties of returning to and relocating withifghanistan.

11. By letter of 23 August 2011, the Department advigedapplicant that
his negative RSA would be checked for currency. e BEpplicant
provided further information and a written statemeto the
Department. In his written statement he made &urthaims about the
targeting of Behsud by Kuchis and the Taliban. at$® claimed that it
was ‘impossiblé to live in Behsud. He claimed that he wageftigee
by birth” and made various claims about the area of Pakistavhich
he had been living.

12. On 13 September 2011 the Department notified thpdicmt that the
negative RSA had been checked for currency andthieaDepartment
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13.

was not satisfied that the outcome should be clthndéde applicant
was, however, advised that his case would be thgesu of an

independent review. The applicant’s representapir@sided further

documentation in support of his claim on 9 Septemb@ll and

16 September 2011. On 7 October 2011 the advisetded further

detailed written submissions and documentation,ludiog an

extensive summary of country information, in supmdrthe claim that
as a Shia Hazara from the Turi region of Pakistenapplicant would
be imputed by the Taliban with the political opiméoheld by members
of the Turi tribe who shared the Hazara's Shiagrefi and who were
said to be fiercely opposed to the Taliban. Updlatountry

information was also provided in relation to thereat situation for

Hazara Shia Muslims in Afghanistan.

On 28 October 2011 the applicant attended an i@rwith the IMR.
A transcript of the interview is in evidence befdre Court as an
annexure to the affidavit of Susan Archer affirnogd3 April 2012.

The MR recommendation

14.

15.

On 20 November 2011 the reviewer recommended ttet@applicant
not be recognised as a person to whom Australia gratection
obligations under the Refugees Convention.

In his report the reviewer set out in some deteal dlaims made by the
applicant at various times and referred to countifprmation, in
particular about the situation in Afghanistan. His findings and
reasons the reviewer accepted that the applicast avaational of
Afghanistan. The reviewer also found that the i@ppt was a credible
witness. The applicant’s account of his experisncePakistan was
said to be consistent and in accord with countfgrmation in relation
to the conflict between the Turis and the Talibarhis home area in
Pakistan. The reviewer accepted that the applicead born in
Pakistan as claimed and that his family were oaliyrfrom Behsud in
Afghanistan. The reviewer also accepted the agplis claims about
incidents and harm that he and his family had sedfen Pakistan. As
the reviewer was satisfied that the applicant ditiface a real chance
of persecution in Afghanistan, his country of na#bty, for the
reasons articulated in his refugee status appdicatie did not consider
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whether the applicant had a well-founded fear ofs@eution in
Pakistan on account of the past incidents.

16. In considering whether the applicant had a wellied fear of
persecution in Afghanistan the reviewer found aageaph [55]:

Though the claimant’s family were originally fronetisud, he has
never lived and has no family there and | therefd@ not
consider it to be his home area. | have theretamesidered first
whether he could go and live in the Afghan capdtlKabul
without facing a real chance of persecution for an@ention
reason based on his expressed fear of the Talilmaacocount of
being a Hazara Shia from the Turi area of Pakistan.

17. The IMR found, for a number of reasons, that alfiothe applicant
had a strong subjective fear, he would not faceea chance of
persecution for a Convention reason if he weredacagd live in the
Afghan capital of Kabul. The reviewer accepted tha applicant had
a “distinct accerit that “he [would] be immediately recognisable as
not being from Afghanistdrand that ‘he may even be recognised as
coming from the Turi area of PakistanHowever the IMR also had
regard to the fact that millions of Afghanis haturaed to Afghanistan
from Pakistan since 2002, including those born akigtan, and that,
apart from reports about border incidents, theres wa country
information to suggest that Hazara persons wholilrad in Pakistan
(including in Turi areas) were targeted by the dath in the rest of
Afghanistan. In light of this information the rewer found that the
fact that the applicant had worked as a waiternesgaurant in Pakistan
would not increase his risk of facing persecutioiKabul.

18. The IMR found that the applicant would not faceealrchance of
persecution on account of being an Hazara Shia themTuri area of
Pakistan or because his brothers were fightingtler Turis. The
reviewer also found no evidence af §eneral campaign by the Taliban
insurgency to target Hazara Shiaw to support a claimthat Hazaras
[were] being persecuted on a consistent Basi$he IMR concluded
that:

... [the applicantjwould not face a real chance of discrimination

amounting to persecution (including by being densetbquate
employment, access to essential services or thigyatbi buy land
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19.

20.

21.

22.

and property) on account of being an Hazara Shay or in the
reasonably foreseeable future.

In reaching his conclusions, the reviewer had mkgexr country
information about the extent of the Hazara popaoiain Kabul, the
cohesiveness of their community and the relatige ed integration for
new arrivals in Kabul, as well as to evidence thatsecurity situation
in Kabul was felatively stable compared to the rest of the couint
Notwithstanding [solated terrorist incidents in Kabul, the reviewer
found that there was nothing to indicate that Hazavere Specifically
targeted and concluded that the applicant did not facea chance of
persecution in Kabul from the Taliban because he armHazara Shia
now or in the reasonably foreseeable future.

The reviewer addressed the applicant’s expressedofehe Kuchis in
Behsud, but found that there was little evidencentbcate he would
face a real chance of persecution from them in Kablhe IMR’s

finding in this respect was said to beitiforced by the fact that the
applicant did not have any land either in Kabul edsewhere in
Afghanistan and that this wath¢ traditional issue of disputsetween
[Hazaras and Kuchis]".

The reviewer also considered whether the applioantld face a real
chance of persecution for a Convention reason a@n rtads in
Afghanistan in light of evidence of Taliban andnanal attacks in
many parts of the country. He found that the ajapli had Substantial
experience as a waiter and would have no need asae to travel
through insecure routés The reviewer found that the applicant would
not travel on routes that would expose him to & chkance of serious
harm and was not satisfied that he faced a realcehaf persecution
from the Taliban and/or criminal elements in tréngl through
Pashtun-dominated areas or insecure routes.

On the basis of country information the reviewel ot accept that the
applicant would be accused of being a spy becaeséad sought
asylum in Australia or that he would face a realrade of persecution
now or in the reasonably foreseeable future fosgraof returning as a
failed asylum seeker from a Western country.
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23.

24,

The reviewer also addressed the applicant’s claimh he had no land
in Afghanistan, no means to support himself orfamily, no family in
Afghanistan and no knowledge of the country. Hosvat found that
these claims did not disclose a Convention nexus.

The reviewer concluded that the applicant wouldfaote a real chance
of persecution in Kabul for a Convention-relateds@ now or in the
reasonably foreseeable future. More generally IR found that,
even considering the applicant’s claims cumulayivdiis fear of
persecution was not well-founded and he was no¢fagee. The
reviewer therefore recommended that the applicahtbe recognised
as a person to whom Australia has protection otiiga.

Whether denial of procedural fairness

25.

26.

27.

The applicant contended that the reviewer had dalte accord him
procedural fairness by not disclosing at any stagbe review process
that there was an issue as to whether Behsud vgakdme area in
Afghanistan or whether his return to Afghanistanantehis return to
Kabul.

Counsel for the applicant acknowledged that it ofasn to the IMR to
make a finding of fact that Behsud was not the iappt’'s home area.
However it was submitted that an obvious or nataxaluation of the
material before him would not have led the revietwethis conclusion
in circumstances where the applicant's claimed fearreturn to
Afghanistan and the adviser’s submissions on rélmcao Kabul were
said to be predicated on the applicant’s returBebsud as his home
area.

It was pointed out that procedural fairness reguine decision-maker
to bring to the applicant’s attention the criticgdue or factor on which
the decision is likely to turn (s&aeed v Minister for Immigration and
Citizenship(2010) 241 CLR 252; [2010] HCA 23 at [19] refegiwith
approval to the remarks of Mason JKiba and Others v We#nd
Another(1985) 159 CLR 550 at 587; [1985] HCA 81 to thdeef and
also seéMlinister of State for Immigration and Ethnic Afaiv Ah Hin
Teoh(1995) 183 CLR 273 at 311, [1995] HCA 20 per McHugand
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28.

29.

30.

Re Minister for Immigration and Multicultural anadigenous Affairs;
Ex Parte Lanm(2003) 214 CLR 1; [2003] HCA 6 at [81] and [150]).

Reliance was placed by the applicant on the dewsaf the High
Court in SZBEL v Minister for Immigration and Multiculturand
Indigenous Affairs and Anoth¢2006) 228 CLR 152; [2006] HCA 63
at [29]-[32] andMinister for Immigration and Citizenship v SZGUR
and Another(2011) 241 CLR 594; [2011] HCA 1. BZGURthe High
Court stated (at [9]) by reference @ommissioner for Australian
Capital Territory Revenue v Alphaone Pty (iP94) 49 FCR 576 at
591-592 that:

Procedural fairness requires .[t]he decision-makefto] also
advise of any adverse conclusion which would neiausly be
open on the known material. However, a decisiokenas not
otherwise required to expose his or her thoughtcepsses or
provisional views for comment before making thesiec.

Counsel for the applicant also referred in oral nsiggions to the
decision of Yates J INSZQEN v Ministerfor Immigration and
Citizenship(2012) 202 FCR 514; [2012] FCA 387 in relation ke t
concept of home area. In the context of applyihg telocation
principle in relation to relocation from an applta home region to
another place in his country of nationality his ldan remarked (at
[38]) that:

In proceeding on this basis | do not think that teéference in the
cases to “home region” or “home area” (or similaxpressions)
is to be given a narrow or restrictive meaning tefer, for

example, only to the place where the claimant happ® be
living at the time of the feared persecution, oattla “home

region” or “home area” is necessarily limited to enocation if
similar and substantial ties exist at another lagatthat would
also appropriately characterise that location ashme region”

or “home area” of the claimant. Whether such tiesist and
whether a particular location can be appropriatelyaracterised
as a “home region” or “home area” are matters ofda

While the applicant acknowledged that the issuavbéther Behsud
was appropriately characterised as his home areawaestion of fact
for the reviewer, it was submitted that as the igppt’'s home area and
place of return had not been an issue for the ReAyad to be put on
notice by the IMR that this was an issue he haddaress. The RSA
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was said to have made findings that were incongistéh any finding

that Behsud was not the applicant's home areaatrith would not be
returning there in the context of accepting tha family fled from

Behsud due to attacks from the Taliban.

31. The applicant also acknowledged that the reviewaerraised with him
at the interview the possibility that he could liwve Kabul without a
well-founded fear of being persecuted as an Hazafdere was,
however, said to be nothing to alert the appli¢hat this issue would
be used in a context other than relocation. It wa#smitted that this
exchange did not convey that there was an isste &wbether Behsud
was or was not the applicant's home area. Theicgl contended
that the reviewer’s questions at the IMR interviabout return to
Kabul by the applicant did not constitute suffidiemtice of what the
applicant’'s counsel described abé new configuration of issuesot
least because the reviewer did not exclude retuBehsud.

32. The finding about Behsud not being the applicambse area was said
to be critical, as it hadréconfiguredthe issuescompared to those
before the RSA and enabled the reviewer to avoikimgafindings on
the applicant’s claims in relation to the reasoaabss of his relocation
to Kabul and his fears of the Kuchi and TalibanBahsud. The
applicant was also said to have been denied theortppty to
comment on the issue of whether Behsud was his laweseor whether
he would be returning there.

33. The applicant submitted that on the material betbeereviewer it was
not an obvious conclusion that Behsud was not gi@iaant’s home
area, having regard to the applicant's consistdaimc that he
“belonged to Behsud even though he had never been theravas
pointed out that the applicant’s credibility hadt f@en put in issue
either by the RSA or the IMR. There was said tanbendication in
any of the claims or evidence before the IMR thmet &pplicant had
deliberately severed his ties or that his familyl ls@vered their ties
with their village in Behsud. It was submittedttiahen the applicant
claimed to be aréfugee by birthin Pakistan this was not a claim that
he belonged to Pakistan or that he had severeadwvttashis family’s
place of origin in Behsud. Rather, the applicaaswaid to have made
claims about what would happen to him if he retdrieeBehsud.
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34.

35.

36.

37.

Reference was also made to parts of the transafripe IMR interview

in support of the proposition that it was not aniolis conclusion that
the applicant was not from Behsud or that it waishi® home area. |t
was contended that the applicant had expressechatent to Behsud
as his home area and referred to it as the plagéhtch he would be
returning.

It was also submitted that the applicant’s advssestibmissions had
been put on the basis that Behsud was the appiidamne area. This
was said to be apparent from the fact that thesad\iad addressed the
issue of relocation to Kabul which, by inferenckacly envisaged a
relocation to Kabul from the home area of Behsud.

The first respondent submitted that the applicad hot established
that he was denied the opportunity to address tecalrissue or that
such denial resulted in some practical unfairneb®r a number of
reasons it was contended that the applicant wdkisuatly on notice
that the reviewer might find that Behsud was nat Inome area and
might consider whether he could safely reside ibiahaving regard
in particular to his claims never to have livedBehsud and to have no
family or land there, the absence of any finding thg RSA that
Behsud was his home area, the fact that the appbcadviser
addressed the possibility of the applicant residmglabul and what
occurred at the IMR interview. It was also subedtithat such a
finding was open to the IMR as a conclusion thas vesached based on
an obvious and natural appraisal of the applicatsns and evidence.

Insofar as reliance was placed by the applicanthenprinciples in
Alphaone(as discussed i5ZBELand SZGUR the first respondent
drew attention to the context in which the critigahssage from
Alphaoneoccurred, submitting that the IMR did not haveochtigation

to put to the applicant that he might find that Bath was not the
applicant’'s home area and that he could safelgedsi Kabul.

Consideration

38.

For the reasons that follow | am satisfied thatimg regard to the
claims of the applicant and his evidence and sufions, he can be
said to have been on notice that the IMR might timat Behsud was

SZQZN v Minister for Immigration & Anor [2012] FMCA39 Reasons for Judgment: Page 11



39.

40.

41.

42.

not his home area and might consider whether hkel gafely reside in
Kabul. | am also satisfied that the finding thathBud was not the
applicant's home area in Afghanistan was open ¢oréviewer on the
available material and was a conclusion reacheddoas an obvious
and natural appraisal of the applicant’s claims ewidence.

The remarks inAlphaone about the content of procedural fairness
commence with the observation by the Full Courthef Federal Court
(at 590-591) that:

... the party liable to be directly affected by tleidion is to be
given the opportunity of being heardThat would ordinarily
require the party affected to be given the opportunity of
ascertaining the relevant issues and to be informed of the nature
and content of adverse materidEmphasis added).

However their Honours also pointed out that theswdf natural justice
do not require the decision-makeo “disclose what he is minded to
decide” or, generally, to invite comment on the evaluation of the ...
casé€ (at 591).

Further, the Full Court expressed the view (at 58&) (as Jenkinson J
had explained inSomaghi v Minister for Immigration, Local
Government and Ethnic Affaifd991) 31 FCR 100 at 108-109) such
general propositions may be subject to qualificegtion particular
cases, including relevantly that:

1. The subject of a decision is entitled to hawedniher mind
directed to the critical issues or factors on whithe
decision is likely to turn in order to have an oppaity of
dealing with it ...

2. The subject is entitled to respond to any advemnclusion
drawn by the decision-maker on material supplieddoy
known to the subject which is not an obvious antlinah
evaluation of that material ...

As the Full Court acknowledged, such qualificationay be no more
than an application of the general requirementpro€edural fairness
in particular casesAlphaone at 591 and se&ZBEL at [31] per
Gleeson CJ, Kirby, Hayne, Callinan and Heydon JOhe Full Court
stated inAlphaone (at 591-592) that the obligation of procedural
fairness:

SZQZN v Minister for Immigration & Anor [2012] FMCA39 Reasons for Judgment: Page 12



43.

44.

45.

46.

... extends to require the decision-maker to idemndifthe person
affected any issue critical to the decision whismot apparent
from its nature or the terms of the statute undbict it is made.
The decision-maker is required to advise of any essk
conclusion which has been arrived at which would etaviously
be open on the known material.

Subject to suchdualifications the decision-maker isnbt obliged to
expose his or her mental processes or provisior@vy to comment
before making the decision in questigAlphaoneat 592).

In determining the requirements of procedural fssin a particular
case it is necessary to have regard to the stgtotortext (cfSZBEL
andSZGUR and to the facts and circumstances of the caskjding
the evidence and submissions of the applicant ¢aedlphaoneat 592
in which the Full Court considered the applicatadrsuch principles to
the facts in that case).

In this case, unlik&ZBEL the statutory context does not include s.425
of the Migration Act 1958(Cth). There is little relevant statutory
context in relation to the circumstances in whiclheaommendation
must be made to the Minister other than in relatethe definition of
refugee (sedlaintiff M61/2010E v The Commonwealth of Australia
and Others; Plaintiff M69/2010 v The CommonweaftAastralia and
Others(2010) 243 CLR 319; [2010] HCA 41 at [88] and [91])

However, insofar as reliance was placed on thermsi@nt of principles
in relation to the relocation principle I8ZQEN such statement of
principles plainly proceeded on the basis thatrélecation principle
concerned relocation from the claimant’'s home &wesnother place in
the claimant’s country of nationality (seBZQEN at [38] and
Randhawav Minister for Immigration, Local Government anch&ic
Affairs (1994) 52 FCR 437). These cases recognise thaBléek CJ
stated irRandhawaat 440-441):

Although it is true that the Convention definitiohrefugee does
not refer to parts or regions of a country, thatopides no
warrant for construing the definition so that it wd give refugee
status to those who, although having a well-foundiear of
persecution in their home region, could neverthelesvalil
themselves of the real protection of their courdfynationality
elsewhere within that country. The focus of thenv@ation
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definition is not upon the protection that the ctyn of
nationality might be able to provide in some part& region,
but upon a more general notion of protection byt t@untry. If it
were otherwise, the anomalous situation would ettsit the
international community would be under an obligatio provide
protection outside the borders of the country dfiorality even
though real protection could be found within théseders. (See
also SZATV v Minister for Immigration and Citizenshipdan
Another(2007) 233 CLR 18; [2007] HCA 40.)

47. It was in that context that Yates J state@AQEN(at [38]):

... | do not think that the reference in the case$htme region”

or “home area” (or similar expressions) is to bevgn a narrow
or restrictive meaning to refer, for example, omdy the place
where the claimant happens to be living at the tohée feared
persecution, or that a “home region” or “home arealfs

necessarily limited to one location if similar asdbstantial ties
exist at another location that would also appropeis

characterise that location as a “home region” ordime area” of
the claimant. Whether such ties exist and whethearticular

location can be appropriately characterised as afie region”
or “home area” are matters of fact.

48. Critically, this is not a case in which an applic8iad his or her home
region owing to a fear of persecution. Rathethia case the applicant
stated that he feared going to a country he haérnesen to before.
What was in issue was whether the applicant haelafeunded fear
of persecution for a Convention reason in Afghamsthis country of
nationality. Nonetheles§ZQENdoes make it clear thahOme area
IS not to be given a narrow meaning, but also Wiatther a particular
location can be so characterised is a matter of fac

49. In the case of a person who had fled his countryatfonality the
assessment of whether the person had a well-fourféad of
persecution would naturally commence with a consitilen of the
situation in the area where the person had prelyidived (or other
home area to which the person had similar or sobataies). That
could not occur in this case. In a case such aptéesent, where the
applicant had never lived in Afghanistan, there whsgiously an issue
as to whether there was an area within Afghanistet could be
characterised as the applicant’'s home area asd, What it was. If so,
the issue of relocation would arise if there wasedl-founded fear of
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serious harm for Convention reasons in such hoee arowever, it is
also obvious from the Convention definition of rgée that if an
applicant has no home area in the country of nalityn then the
presence of an accessible area within that coumkrgre there is no
real chance of the feared persecution will be datative (see&SZATV
at [23], albeit in the context of considering relbon). As discussed
further below, in written submissions to the IMR thpplicant’s adviser
not only clearly recognised the alternative waysvimch the case may
be assessed but also specifically addressed theibpidg of the
applicant living in Kabul.

50. It is important to have regard to all the facts asiccumstances,
including the actual claims made by the applicalthile in the biodata
form dated 3 July 2010 (the date the applicantvadrion Christmas
Island) the applicant claimed he had been bornehsBd (or Behsood)
in Wardak Province, Afghanistan, in his entry intew conducted on
2 August 2010 he is recorded as stating that hebwoas in Pakistan
and that he did not know if he had citizenship ifglfanistan or
Pakistan. When asked about the fact that he Haded to Behsud on
the form, he responded belong to there but | have never been there
The claims he made at that time related to hisuonstances in
Pakistan and his fears on return to Pakistan.

51. As detailed above, in his statutory declarationléfNovember 2010
the applicant claimed to be a citizen of Afghamsteho was Hazara
and a Shia Muslim. He stated that he had been inoRakistan and
that while his parents and older brother had beem bn Behsud
Afghanistan, the rest of his family were born irkiB@an. Under the
heading Background he claimed that Behsood is a Hazara area
however the Taliban and Pushtuissc) have attacked this area around
3 to 4 time& He claimed to fear returning to Afghanistan and
Pakistan. He made detailed claims about why hd kfistan. He also
claimed generally that he believed if he returneditghanistan and
Pakistan he faced a real chance of being killedpensecuted for
reasons of his religion and ethnicity. He claintledt in Pakistan the
Turis would recruit him to go into battle and thglf | am deported to
Afghanistan | will be killed byhe Taliban as they would know that |
have lived all my life in Pakistan and if they findt that | lived in
Parachiner they would know | was associated wighThri’.

SZQZN v Minister for Immigration & Anor [2012] FMCA39 Reasons for Judgment: Page 15



52.

53.

54,

Importantly, the only claims the applicant madec#peto Behsud in

this context were that his parents and older brdtae been born there
and that it was an Hazara area which the Talibah Rashtuns had
attacked three to four times. It is also relevaniote that in this
statutory declaration the applicant stated in i@hato whether there
was a place inthat country where he could be safe:

There is nowhere in Afghanistan that | could ligel @o not have
any land or family there.

| was born in Pakistan therefore | do not know &nmyg about
Afghanistan only what my older brother and pardotd me.

| am a foreigner in Afghanistan and Pakistan.

If I go back to Afghanistan the Taliban will killenas they would
know that | am a foreigner as | have lived all nfig in Pakistan.

In Pakistan | would be discriminated as | do nov@any rights
there as | am an Afghan citizen.

The applicant’s claim toldelong to Behsud has to be seen in light of
his original incorrect claim to have been born ¢hemd also his
subsequent clarification that he could not go ba&xkAfghanistan
(generally) and that he waa foreigner in Afghanisténwith nowhere
he could live as he had no land or family there didl not know
anything about it beyond what his family had toidhh While the
applicant referred to Behsud in the context of axmphg his family
background and Taliban activity there, his claimera@vnot focused on
Behsud, but rather on Afghanistan as a whole. Bletutory
declaration does not give rise to a claim that Bdhsvas the
applicant’'s home area to which he would definitedfurn in the sense
considered ir8ZQEN although it did not exclude that possibility.

On 17 November 2010 the applicant was interviewethb RSA. The
RSA decision contains only a limited descriptiontbé applicant’s
claims at interview. However the RSA referredhe applicant’s claim
that he was born in Pakistan, but was a citizeffghanistan, and that
his family had fled from Behsud (which, it appedrsm the RSA
decision, was as a result of past Taliban attack®ehsud). The RSA
described the applicant’s claim as a claim thatvbeld be persecuted
in Afghanistan by the Taliban for reasons of raoel aeligion and
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56.

57.

targeted as a foreigner because he had not livédghanistan. The
applicant also made claims in relation to persecufiaced by his
family in Pakistan where his remaining family memsbléved.

The RSA accepted that the applicant was a citiZelfghanistan and
hence assessed his claims in relation to Afghanistdowever in so
doing the RSA did not find that Behsud was the iappt’s home area
in Afghanistan. She did refer to the fact that thajority of the

Hazaras lived in Hazarajat but also to the factt thasignificant

proportion lived in Kabul. The RSA referred gerigrégo the Taliban

and to information that was said to suggest thabaations where
Hazaras constituted a majority (such as in the Hgad, the

community appeared able to prevent Taliban incossio The RSA
addressed a report about land disputes betweerrataaad Kuchis in
Wardak province, in particular in the Behsud ddsri where the
Hazaras associated Kuchis with the Taliban. Howéwve RSA also

considered that the reports of such conflict in 8&&rwere based on
land disputes.

The RSA accepted that it was plausible that théigpp’'s family had
fled past Taliban attacks in Behsud. The RSA didress the absence
of any recent evidence to indicate that Hazarase wspecifically
targeted in the province of Wardak. However théR&nt on to find
that the Hazaras were no longer specifically taddbr reasons of
their race. This finding related to Afghanistamegelly. The RSA did
not accept that the applicant hagstablished a profilethat placed him
at additional risk. The RSA rejected the claint tth@ applicant would
be considered to be or targeted as a foreignefghakistan because he
had lived in Pakistan and/or because he had ned lim Afghanistan,
notwithstanding his dialect and the fact that hes wat familiar with
the travel routes and villages in Afghanistan amat it was plausible
he would be identified as having lived in Pakistafihe RSA also
rejected the claim that the applicant had a wallhfted fear of
persecution in Afghanistan for reason of his reigi

In their first written submission to the IMR dat@@ April 2011 the
applicant's advisers referred to the fact that les ¢hild of Afghan
refugees from Behsud, Wardak Province, Afghanigtes applicant
was an Afghan citizen. The adviser submitted tih&t applicant’s
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experiences in Pakistan were relevant to the exteitthey affected
his subjective fear of persecution and whetheratil be reasonable
for him to relocate within Afghanistan. Howeveetlubmission also
referred to the fact that the applicant had neidl in Afghanistan,

the fact that he had no land, family or friendsréhehat the applicant
claimed that his knowledge of Afghanistan was pumastricted to

what his family had told him and that he spoke kig?ani dialect of

Dari. It was claimed generally that the applicéedred persecution
throughout Afghanistan. Submissions were also mabdeut the

security situation in Afghanistan, including Kalauld the Hazarajat (in
which area Wardak Province is situated).

While relocation was addressed, the adviser resegdnithat the
delegate had not considered relocation within Afgstan. Country
information about the difficulties faced by retuesewho attempted
relocation was providedtd support[the applicant’s]claims in his
Statutory Declaratioh It would appear that this is a reference to the
applicant’s statutory declaration of 14 Novembeit @0 The applicant
did not expressly refer to relocation within Afglgtan in his statutory
declaration. Rather he stated that there was n@mineAfghanistan
that he could live, as he did not have any lanthoily there, that he
did not know anything about Afghanistan beyond whatfamily had
told him and that he was a foreigner in Afghanistdfe claimed that
the Taliban would know he was a foreigner.

The adviser proceeded on the basis that consideratuld be given
to whether the applicant had a well-founded fearpefsecution in
Jaghori (sic) which is not in Wardak province, aligh it is part of the
Hazarajat. In addressing relocation, the advisderred to the
possibility of individuals such as the applicaninge“displaced to
Kabul and the difficulties such persons would faddéowever, it was
claimed generally that the applicant had a welkfibed fear of
persecution in Afghanistan. Importantly, under theeading
“Relocatiori the adviser stated:

As the independent information discussed above efund
“Independent Information”) confirms, the Taliban are
increasingly able to exert considerable power throughout
Afghanistan. Attacks by people associated or aligned with the
Taliban against members of the Hazara community takeng
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SZQZN v Minister for Immigration & Anor [2012] FMCA39

place throughout Afghanistan, and have become asingly
frequent. Independent country information therefore provides
compelling support for the conclusion that the persecution our
client fears is not localised, and that, as a result, the issue of
relocation does not arise. However, in the alternative, it is our
submission that, given our client's circumstancds,is not
reasonable to expect that our client to relocatthimi Afghanistan
to avoid harm.(Emphasis added.)

In other words, the adviser recognised the altermaways in which
the case may be assessed and submitted primaaitythie issue of
relocation did not arise, but went on to canvass plssibility of
relocation if it arose. After addressing the plodity of the applicant
living in Jaghori (although not in terms of relaoa) the submission
went on to address the possibility of the applicasiding in Kabul,
about which country information was discussed (alb@ntending that
it would not be appropriate to expect the applidaritrelocateé within
Afghanistan). In circumstances where the advisgdressed the
security situation in Afghanistan generally anabul in particular, it
cannot be inferred that it was being submitted tabul wasonly
relevant in the context of relocation (albeit thias one aspect of the
submissions).  Rather, the adviser specificallyineda that the
persecution the applicant feared was not locales®tl hence the issue
of relocation did not arise.

It is the case that in a written statement of 7t&aper 2011 the
applicant referred to the situation in Behsud attacis by the Kuchi
and Taliban and stated that it wasnpossible living in Behsotd
However he also stated he was raftigee by birth Such claims
clearly raised the prospect of dangers to the egpliif he lived in
Behsud, but he did not claim that it was his homea an the sense that
he would live there if returned to Afghanistan. eTapplicant’s adviser
was clearly alert to the possibility that Behsudyrba regarded as the
applicant's home area and provided country inforoma&bout conflict
in that part of Afghanistan. In a submission oDatober 2011 the
adviser also claimed that the applicant fearedeopertson ‘throughout
Afghanistaii, again addressing the security situation gengrail
Afghanistan as well as in Kabul and the HazarajReference was
made not only to general difficulties faced by #hegho may attempt
to relocate, but also to the applicant’s absendarnofly and tribal links
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as well as to the particular difficulties faced Aljghans born overseas
lacking social networks and land in Afghanistan wheturn to
Afghanistan. Reliance was placed on country infdrom stressing
that the availability of networks in the form oflatves was vital to a
person’s ability to live in a given area.

62. In other words, while the applicant, through hiwiadr, was clearly
alert to the possibility that the IMR may conclutat Behsud was the
applicant's home area (and may address relocatidhat context) the
submissions not only highlighted the applicanttklaf connections in
Afghanistan but also addressed his claims on a meneral level in
relation to the whole of Afghanistan as a foreigwéo had never lived
there and had no land, family or friends there.e Shbmissions about
Kabul were not confined to Kabul as a place of catmn. In other
words the applicant had the opportunity to and ddtiress what
ultimately was the critical issue for the reviewss to whether he
would face a real chance of persecution in Kabul.

63. It is also relevant to have regard to the IMR wiEwv as a whole in
order to assess the opportunity given to the applito address the
issues of whether Behsud was his home area asawelNhether he
could safely reside in Kabul.

64. At the IMR interview conducted on 28 October 20ithich the
applicant’s adviser attended, the applicant corddrnthat he had been
born and had lived in Pakistan where the rest sfféamily still lived
and that his father was from Behsud but had legihahistan in 1993.

65. After the applicant discussed his fears in Pakjstdne reviewer
informed him that the IMR’s focus would be on wiestihe had a real
chance of persecution in Afghanistan (transcri@ fpnes 24-36).
When asked why he fearedding to live in Afghanistdrthe applicant
explained that his father escaped from Afghanidianause Pashtun
people were killing Hazaras and that the Talibdledihis father in
Pakistan because he was Hazara and Shia (despitdiftitulty of
killing Hazara in Parachinar because there weia afl Hazara there)
(transcript p.8 line 46 to p.9 line 6). He theraigled that in
Afghanistan it was easy to kill Hazara (transcq® line 6). The
applicant also referred to the fact that in 200§ 8hia Turi people in
Pakistan had beaten the Taliban in fighting anihad that for this
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reason the Taliban, who would recognise that he fweas Parachinar
because of his accent and that he was a Shia, Wolukdm if he went

back to Afghanistan. He also referred to the thett many Sunni
people had returned to Afghanistan when beatern®yshia people in
Parachinar and claimed (transcript p.9 lines 23-33)

Then they went back — when they beat in Paraclsnahey went
back to Afghanistan, then they joined Taliban, #rel distribute
everywhere in Afghanistan in different cities anelas.

They have a very strong network to each other. yTget very

quickly messages. If I go of course | will beedll In Behsud the
Taliban — in Parachinar the Taliban they burn owuf areas.

Because the Shia people as well own that, befaethiey burn

nearly 40 per cent of the area. So 60 per cerntho$e people
went back to Afghanistan. Because they have reveiigwe go

back to Afghanistan they will find me. | dontrtkiso | can reach
to my area if Kabul is very close.

66. In this rather unclear response the applicant dférrto retaliatory
action by the Taliban against the Shia area of Belas well as to not
being able to reach hisfed’, but also to Kabul. He went on to refer
to events in Pakistan (and hiaréa’ and “homé in Pakistan), before
claiming generally that he did not believe he wdokdsafe from Sunni
people who had moved to Afghanistan from Pakistarahy corner of
Afghanistaf (transcript p.11 line 34).

67. The reviewer referred to country information theplagant had
provided about Taliban attacks on Turis near threldroin Afghanistan
(and | note Behsud is not in a border area). Hewdéve IMR put to
the applicant that there was no country informatmisuggest that the
Taliban attacked Turis or people who had lived iariTareas of
Pakistan in the rest of Afghanistdn(that is, other than near the
border). Relevantly the reviewer then stated frapt p.12 lines 12-
16):

So this may lead me to conclude that if you retarcentral areas
of — if you went and lived in central areas of Afgistan such as,
say, Kabul, that you wouldnt face a real chancee@fsecution on
account of being a Hazara returning to Afghanisteom a Turi
area in Pakistan
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This clearly foreshadowed a possible finding thest applicant could
safely ‘freturn” to Kabul, thus alerting the applicant to the falcat
there was an issue that hieturn’ to Afghanistan meant a return to
Kabul.

When information was put to the applicant to sugbesmay not face a
real chance of persecution as a Hazara Shia, pendsd by referring
first to the Taliban and Kuchi Hazara areas in Afgktan (not only
Behsud but also Ghazni) and then more generallye skited (at
transcript p.13 lines 10-33):

First I'm telling you about the Behsud. For last years the
Taliban and Kuchi people they are taking all Hazatand, every
year. Same thing they are taking on Ghazni as.welnd
everywhere in Afghanistan you can see they aragabin Hazara
areas. That's what | want to bring to your knovwged

The America and international forces in Afghanistary cant
control a small group of the Taliban. And you ale looking
how many American soldiers been killed in Afghamst The
Taliban are fighting with America and NATO with tlseper
powers and they are also killing Hazaras as well.

Second thing because | born in Parachinar. | dbvate anyone
in Afghanistan. | don't have my family. | doréve land. If | go
back to Afghanistan they will keep harassing meabse of my
language, my accents, because | born in Parachirail go to

Behsud I dont think | will be alive. Because ®hBud there is no
electricity, there’'s no gas, | dont have any landnd in Behsud
there is not any bazaar and there is not any incbcen survive.

| can survive my family. The very first thing BBehsud people
will not accept me. They will find out about méhjom am.

Because you are escaper, why you escape beforen@mdyou

coming.

If they accept me, they will accept me for wareyiwill put me to
fight with the Kuchi and Taliban. Thats why | ape from
Parachinar because the Parachinar people they askariight.

Such a response clearly addressed the possithibtyBehsud may be
regarded as the applicant's home area. Howeveappkcant referred
to his lack of family, social connections and lamd Behsud and
claimed that the Behsud people would not accept Hmother words
he raised several reasons why he could not go tbsuk that
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74.
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highlighted his lack of connections or ties. Whhe applicant did not
expressly claim that Behsud was not his home #hedMR’s analysis
of that issue and conclusion in that respect waataral and obvious
evaluation of the applicant’s evidence.

The reviewer then raised with the applicant hisnegain relation to
Kuchis (which had been put in terms of conflictfardak province).
In that context the reviewer referred to the fdeattthe country
information referred to conflicts in Wardak provenand Behsud over
land (of which the applicant had none). Moreoviee MR also
observed thatthe reports dont seem to indicate that Hazara Shia
would be at risk in other parts of the country frédachis, including
Kabul’ (although one isolated incident in western Kabal the
previous year was described) (transcript p.14 18843).

The reviewer raised with the applicant thdahése matters may
indicate that he did not have a well-founded feértlee Kuchis
(transcript p.15 lines 5-6).

The applicant responded by addressing the situati&ehsud “[a$ far
as[he knew]”. However, consistent with the fact tkttae reviewer had
not proceeded on the basis that it was not in tiesthat Behsud was
the applicant’'s home area in Afghanistan, the appli also asked’in
telling you about the Behsud. You talking abo@ Behsud to me,
that's right?’ (transcript p.15 lines 13-14)The IMR responded that he
was ‘talking about Behsud blhe was]also talking about Kabul as
well” (transcript p.15 line 16), which again indicatedthe applicant
that there was an issue about whether he coultydaie in Kabul.

In his response, the applicant suggested ttiey* (presumably the
Kuchis) also take' in Ghazni (another area in Afghanistan) and went
on to say that he feared the Taliban in Afghaniste only in Behsud,
but also the same thingin Kabul (transcript p.15 lines 18-34). Thus
the applicant had and took the opportunity to askltas fear of harm
not only in Behsud, but also in Kabul.

After the applicant returned to addressing eventsPakistan, the
reviewer told him he had a fair idea about theasitun “in the area you
came from in Pakistan (transcript p.16 lines 35-36) and fguhim for

comment what he described asférmation regarding the situation in
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Kabul’ (transcript p.16 lines 39-40). In particular thdR put to the
applicant information about the proportion of thepplation of Kabul
that was Hazara, the ease of integration, and thlatively stable
security situation in Kabul compared to the rest of the couritry
(transcript p.16 lines 40-50) suggesting thhts' may indicate that you
could live in Kabul without a well-founded fearliing persecuted as
a Hazard (transcript p.17 lines 14-15).

This was the critical issue for the reviewer andugmlated as such at
the interview. The applicant responded by claintimgt Taliban from
the area of Pakistan he had been born in had estum Kabul and
would find him and kill him (transcript p.17 lin@3-30).

The reviewer also raised with the applicant whetlggren his
experience as a waiter he would need to travel nwrckhe roads in
Afghanistan and whether any harm on a road woukblie a
Convention nexus (transcript p.18 lines 1-3).

Finally, the applicant’'s adviser made an oral sw@sion about the
applicant’'s fear of returning to Afghanistan (tramgt p.21 line 20 to
p.22 line 20). Relevantly she stated:

It's very clear that[the applicant] because he was born and
raised in Parachinar, return to Afghanistan would mmensely
difficult for him. He has no support networks atended family
networks remaining in Afghanistan, and the areanfrehich his
family originates is Behsud which is a particuladangerous
area for Hazara people at the moment. And althaihghfighting
in Behsud has been described as being overland dmes
observers, there are other observers who suggesttfie Kuchi
are acting in — as agents of the Taliban. And that Kuchi who
are participating in the fighting in Behsud seenbparticularly
well armed.

There has been footage of Afghan National Army iesdd
standing by while Kuchi loot Hazara houses in BehsuAnd
although the Central Government of Afghanistan mmaade
attempts to resolve the matters, particularly inhBed, those
attempts have not been successful.

[The applicant]also has a very strong accent and he speaks a
dialect of Hazaragi that is not widely spoken igldnistan and
that would make it very clear from the moment tibpened his
mouth that he is not from Afghanistan or even feoiparticular
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area in Afghanistan. And given the importance efspnal

networks, as outlined in the UNHCR Guidelines, rdeo for

people to settle and to assimilate within Afghaaiety, his lack
of — the fact that he obviously comes from elsesvhad his lack
of social support would make him particularly vuingle.

| also draw your attention to my colleague’s sulsiois that the
Hazaras working and employed in Kabul are paid gigantly

less than the average wage. And his responsibbdityhis family
and he's expressed that very deep sense of refydapstlearly

today, makes him particularly vulnerable again wny exploited
or unable to support his family members, and evemséif. I'd

also point you to the section of the submissionrevits argued
that the Hazaras are particularly vulnerable withifghanistan
due to the long-standing nature of the discrimioatiand

marginalisation of them, which leads in some ins&nto them
being targeted because of that vulnerability.

Because of the fighting in the Kurram agency in déainar
where [the applicant] comes from and the very psroature of
the border, people are crossing backwards and fodwall the
time. So [the applicants] accounts of the way which
information would be shared by Sunni people fromaBlainar
with Sunnis who have returned to Afghanistan isigilale.

It's highly likely that members of the Taliban cadhtun insurgent
groups would impute a political opinion fehe applicant]of

being in opposition to Sunnis and to Pashtuns irigaar. And

thats based on the fighting between the Turi whe 8hia

Pashtun and they have defeated the Taliban. Asickhie Hazara
people from Parachinar have been allied and in sarases
forced to ally themselves with the Turi.

So in addition to the ground of imputed politicgiron [the
applicant'sjrace as a Hazara and his religion as a Shia | stibbm
put him in danger of persecution in Afghanistan asdbmit that
for these reasons he meets the Convention definitia refugee
and engages Australia’s protection obligations.

Thus, in the course of the interview, as in eanweitten submissions,
the applicant and his adviser raised the fact tieatlid not have any
family or land in Afghanistan and that he would he& accepted in
Behsud where he had no land and no income he somdve on. His

adviser raised his lack of personal networks. WWhil cannot be
inferred that the applicant was claiming that Behsias not his home
area, it is apparent that he was on notice thathtie might find that
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Behsud was not his home area and that the IMR natgiat consider
whether he could safely reside in Kabul. Both #pplicant and his
adviser claimed that he had no real contact, kndgédeor relationship
with anything in Behsud, such that it was a natuatl obvious
evaluation that it was not his home area.

Further, in his responses to questioning aboutdas of the Taliban

and the Kuchi the applicant addressed not onlsitivation in Behsud,

but also the situation in Kabul. The question ¢iether the applicant
would have a well-founded fear in Kabul (not simpghe issue of

Kabul as a place of relocation) was expressly daemed answered at
the hearing. The applicant was given the oppantuioi address what
was in fact the critical issue. The adviser tobk Dpportunity to

address living in Kabul as well as the issue of b@sonableness of
relocation.

Having regard to the material before the reviewles, issue could be
seen as whether the applicant had a well-foundaddiepersecution in
Afghanistan. From that flowed the question of wieetBehsud was
his home area. If it was, there was clearly anessf whether if the
applicant would be harmed for persecutory reasoins went to live in
Behsud, and if so, whether it was reasonable for to go to Kabul.
However there was also clearly a possibility that tMR may find that
Behsud was not the applicant’s home area andainctimtext, consider
whether the applicant was going to be harmed in uKdr a
Convention reason.

Despite the fact that the applicant claimed thatdge was where his
parents and older brother were born and from wheeg had fled to

Pakistan, he did not claim expressly that it was lhome area in
Afghanistan. Rather he gave evidence that he lea@rnlived there

and that he had no family, land or connections ethein all the

circumstances there was obviously an issue as &hehthe applicant
had a home area in Afghanistan and, if so, wheBehrsud was his
home area which was sufficiently brought to higmtion. Moreover it

was an obvious and natural evaluation of the ewédor the IMR to

conclude that Behsud was not the applicant’s hawee. a

As indicated, the transcript of the interview rdgethat the IMR
discussed the fact that the country information nh@gd him to
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conclude that the applicant would not face a rbahce of persecution
in Kabul on account of being an Hazara returningfghanistan from
a Turi area in Pakistan. The reviewer expresske@dghe applicant
whether he would like to comment on the possibialifig that he
could live in Kabul without a well-founded fear loéing persecuted as
an Hazara and also discussed with him country imédion regarding
whether he would be at risk in Kabul from the KigchiThe applicant’s
agent made oral submissions regarding condition&abul. The
applicant was clearly alert to and addressed #geishat his return’

to Afghanistan could meaméturn” to Kabul.

Insofar as the applicant contended that the reviewesome way
“reconfigured the case as it had been seen by the RSA, as eloians
the first respondent pointed out, the statutoryesah is not the same as
applies to the Refugee Review Tribunal. Cases ag8ZBELmust be
seen in light of the fact that s.425 of the MigsatAct requires that an
invitation be given to give evidence about and makbmissions on
the issues that ariseri the review In contrast in this case the starting
point is the definition of refugee under the Migpat Act and the
claims made by the applicant. Moreover the RSAmtin fact make
any finding about the applicant’'s home area as sachdid not need to
do so because relocation did not arise (as, indeed, the primary
submission of the applicant’'s adviser). Rathes, RSA found that the
applicant had no well-founded fear of persecutiamywahere in
Afghanistan.

Furthermore, while the IMR did not expressly raigéh the applicant
the issue of whether Behsud was his home area ghahistan, the
guestion of whether Behsud was or was not the eqmfs home area
was not ultimately the critical issue for the IMRRather, the critical
issue was whether the applicant would be able feelyshve in Kabul.

That issue was clearly raised with him at the mgariBeyond this, the
applicant was given the opportunity to give evidermbout whether
Behsud was his home area or the area against Wwigatlaims should
be assessed. While he gave evidence which pdiotdee fact that his
claims were based in part upon Behsud as a plaeéiich he had a
well-founded fear of persecution, this was notdn$y claim. He also
claimed that he could not return to Behsud becéesdid not know
anyone there, he owned no land there, he had atves or any other
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87.

88.

89.

connections and would be a stranger and furthertiatehe would be
persecuted wherever he went in Afghanistan. Incibr@ext of such
claims and having regard to the transcript of thiR linterview it is
apparent that sufficient opportunity was given tal daken by the
applicant to address all of the critical issues #nase.

Finally, insofar as the applicant’'s concern wag tha reasonableness
of relocation was not addressed, it cannot be seitlthere was any
deliberate attempt by the reviewer to avoid thaassr to put it to one
side in some way that deprived the applicant ofcpdoral fairness.
The question of the reasonableness of relocatimplgidid not arise
on the findings. It is clear in light of the ddors of the High Court in
SZATVand of Yates J i®ZQENthat a prerequisite to the application of
the principle of relocation is that there be a harea and that there be
a fear of persecution in that home area. Whethmaracular location
can be characterised as a home area is a mateatof

In the particular circumstances of this case the&ess no practical
unfairness in the reviewer’s failure to specifigathise at the interview
the possibility that he might find that Behsud we the applicant’s
home area.

On the evidence before the Court | am satisfietl tthea applicant was
sufficiently on notice that the IMR might find thBehsud was not his
home area and might consider whether he couldysaie in Kabul.
Critically, the finding that Behsud was not the leggnt's home area in
Afghanistan was open to the reviewer on the avislabaterial and
was a conclusion reached based on an obvious dnchhappraisal of
the applicant’s claims and evidence (s¢ghaoneat 591 and5ZBELat
[31]). The IMR was not obliged as a matter of maharal fairness to
expressly put to the applicant that he might fihdttBehsud was not
his home area. The IMR sufficiently raised witlke @pplicant the issue
of return to Kabul.

As no reviewable error has been established thécappn must be
dismissed.
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| certify that the preceding eighty-nine (89) paragraphs are a true copy of
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