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Lord Justice Maurice Kay :

1.

The appellant is a victim of human trafficking. eSis a citizen of Nigeria. She was
born on 5 July 1979 and arrived in the United Kimgdon 10 January 2005. She was
brought here by a man called Osagie. He had paesiuaer that he would employ her
in his factory in this country. At the time, thepeellant was living in poverty in Benin
City. Her father had died before she was bornardmother had died when giving
birth to her. She was brought up by an aunt torwisbe was very close. She was
convinced by Osagie’s promises of financial segusihich would enable her and her
aunt to escape from poverty. It was only after ahé Osagie arrived in this country
that she discovered his true purpose. It was @dhes for his sexual gratification and
that of two associates and to deploy and explaifdrepurposes of prostitution. She
was required to earn and hand over large sums oéanitially fixed at £20,000 but
later raised to £50,000. Osagie’s treatment ofvees horrific. In March 2005 she
escaped. On 31 March 2005, she was arrestedoritlsecame apparent that she was
an illegal entrant. She told the police about Gsagd about her experiences at his
hands. She was handed over to immigration offiedrs detained her. It was at that
stage that she applied for asylum. A few days lsite was released from detention
and came into the care of a charity which provithed with accommodation and
arranged for her to receive medical care. Shealthagnosis of severe depression and
post-traumatic stress disorder. None of thissputied.

On 13 April 2005, the Secretary of State refusedabylum application. Protracted
proceedings in the AIT ensued. On 10 October 2B@migration Judge Malins
allowed the appellant’s appeal on asylum and humggats grounds. The Secretary of
State sought and obtained an order for reconsidarat On 5 March 2007,
Immigration Judge Grant dismissed the appellamiseal on asylum, humanitarian
protection and human rights grounds. On 24 Oct@bér, following an oral hearing,
Sedley LJ granted her permission to appeal to that®f Appeal. That appeal was
allowed by consent pursuant to an order of Lawsdaled 7 January 2008.
Immigration Judge Grant’s Determination was sed@sind the case was remitted for
further reconsideration. The Statement of Reasttashed to the order of Laws LJ
expressly preserved some of the findings of ImntignaJudge Malins in the original
Determination. The Statement included these piavss

“B. ... Itis further agreed that the issues of

(@) whether or not the appellant would be exposed t
a real risk of persecution from her former
trafficker in her home town; and

(b) whether the appellant was a member of a ‘social
group’

had been determined in the appellant’s favour ley th
first Immigration Judge and were not matters which
fell to be reconsidered at the second stage.

6. The parties are therefore agreed that the rsatter
redetermination on remittal should consist of —
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(@) whether or not the Nigerian authorities could
offer a sufficiency of protection to the appellant,
whether in her home town or elsewhere in
Nigeria;

(b) whether internal relocation would be unduly
harsh;

(c) whether the appellant’s claim under Article 8
and/or 3 should succeed ...

7. It is further agreed that the AIT’s findingspatragraph
12.1 and 12.2 of the first Determination shoulchdta

3. The findings at paragraph 12.1 of the first Detaation add little to what | have
already related. Paragraph 12.2 states:

“(@) | find the appellant is a woman of 26, of leasi
education and no qualifications. She gave me the
impression of being meek, vulnerable and generally
unable to cope with the harsh situation in whick sh
finds herself and possibly, too, with situationssle

harsh;
(b) the appellant has no family at all in Nigeria
(© the appellant came willingly to the UK in total

ignorance of the true purpose of her journey ardng
by Mr Osagie but rather expecting to secure magnlin
employment to improve her life and that of Aunt
Becky — then still living ...

(e) that the man who so efficiently arranged the
appellant’s trafficking is a professional violent
criminal with a power base in Nigeria and probaibly
the UK and with easy ingress to and egress from the
UK — however arranged ....”

Paragraph 12.2 also incorporated at (e) part ofdpert of Ms Bisi Olateru-Olagbegqi,
an expert witness relied upon by the appellanihh | shall return later.

4. On 28 July 2008, the appellant gave birth to a sBhe is no longer in touch with the
father. At some point since her arrival in thisietry, her aunt in Nigeria died.

5. When the remitted case was redetermined in the ikldgme before a panel of three,
including two Senior Immigration Judges. It haemédentified as a suitable vehicle
for giving country guidance. The Determination fsethe citationPO(Trafficked
Women) Nigeria CG [2009] UKAIT 00046.
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The Determination of the AIT

6.

The Determination runs to 221 paragraphs. It éostaoth country guidance and
consideration of the specific case of the appelldtst exposition is such that it is not
always easy to see the full extent of the countngance. However, it is clear that
the AIT addressed at least the following genemaleas: (1) whether the Nigerian state
provide a sufficiency of protection to victims aafficking; (2) the availability and
adequacy of shelters in Nigeria for such victimsd §3) the enhanced risk to a
returned victim when she has been trafficked bgragg As to the first issue, the AIT
concluded that, in general, the Nigerian stateoth lable and willing to discharge its
duty to protect its own nationals from trafficker&lthough this had been disputed by
the appellant through her expert witness, Ms Qla@liagbegi, she does not challenge
this conclusion on appeal. What she does seekdlleage is the way in which the
AIT approached the issue of shelters and its agiphic of the guidance (but not the
guidance itself) on gangs.

The findings of the AIT in relation to the appellarere that she and her child would
receive adequate care and facilities in a sheitber home area and that she had been
the victim of an individual rather than a gang,hwile result that she was not in the
enhanced risk category. The AIT also went on ti&erthe alternative finding that,
even if (contrary to the primary finding) the agpet would be at risk in her home
area, it would not be unduly harsh or unreasonibéxpect her to relocate to another
part of Nigeria “where facilities similar to thoséered in Benin would be available
to her and she would, in time, be given help iraleltation”.

The present position and the grounds of appeal

8.

10.

Since the dismissal of her appeal by the AIT, thpedlant and her child have been
granted indefinite leave to remain in the Uniteshgddom. We are told that this was
because of “other reasons” which have not beenilel@étio us. To that extent, the
appeal is no longer of great personal consequenicert However, nor is it of merely
academic interest. There are two grounds of app@&ak first is in the form of a
criticism of the country guidance on the adequaicthe shelters in Nigeria, it being
suggested that the approach of the AIT to thatissas legally flawed. The second
relates to the application of the guidance on thigiest of gangs. For reasons to
which | shall return, | am satisfied that we outghtontinue to address it.

Ground 1 contends that a vital part of the guidasrtéhe availability and adequacy of
shelters was based on the irrational and procdguirgppropriate acceptance of
material that was contained in an email which camé&and in the course of the
hearing in preference to the evidence of the appedi expert who had not been
significantly challenged on this issue. It is @wgrd which has as much to do with
fairness as with substance.

Ground 2 is concerned with the finding that theediapt was trafficked not by a gang
but by an individual who acted alone in Nigerid.islpresented as a point of law in
the formulation that the AIT

“erred in law by requiring the appellant to prowe frersonal
evidence that her trafficker had operated as plag gang in
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11.

Nigeria as a necessary element in establishingsimatwould
be at risk on return.”

The point is of interest beyond the parametershisf ¢ase because, if the ground is
well-founded, there is a mismatch between the guidan gangs and (a) the way in
which the AIT proceeded to apply it within the saomintry guidance case and (b)
the way in which the guidance is summarised byAfieitself in its headnote to this
country guidance decision.

Ground 1: the guidance on shelters

12.

13.

14.

At paragraphs 183-190 of its Determination, the A&I out some of the evidence
and conclusions about the availability of, and litkes in, shelters for victims of
trafficking. (The background evidence is summalis®re extensively at paragraphs
152-166). In so doing, it indicated passages éavidence of Ms Olateru-Olagbegi
which it did not accept. Perhaps the clearestudgtion of the conclusions of the AIT
about shelters is to be found in its applicationitsf findings about prevailing
conditions to the specific case of the appellaggaragraphs 200-201:

“There are medical and counselling facilities aafali¢ in the
shelters from trained social workers and nurses arbcclearly
very familiar with dealing with the victims of tfadking
suffering from post-traumatic stress disorder. beééeve that
in the event that the appellant or her baby shoedgiire any
medical facilities, these will be provided, eithmr the medical
doctor on call at the shelter or by her being tiemed to the
nearest hospital.

On her return to Nigeria, the appellant could hi& svished, be
met at the airport and be taken to a NAPTIP sheltegre she
will be proved with the care and protection shedseéogether
with medical facilities and counselling suitable feer and her
baby ... The evidence clearly shows that she wilpéenitted

to remain in the shelter for as long as is necgdsasecure her
protection and that facilities are in place to offer training to

enable her to earn a living ... ”

The reference to NAPTIP is to the National Agenaythe Protection of Trafficking
in Persons. The background material, in particalseport of the Danish Immigration
Service,The Protection of Victims of Trafficking in Nigeria: a fact finding mission to
Lagos, Benin City and Abuja, 9-26 September 2007 (the Danish Report) also
describes shelters run by various NGOs. HowevVés, dlear that, in the case of the
appellant, the AIT focused on the NAPTIP sheltef,which there are seven,
including ones in Lagos and Benin City.

In form, much of the Danish Report is a summaryvbét the fact-finders were told
by key individuals in Nigeria, including Ms Olate@iagbegi. Where their accounts
differed, the Report did not generally adopt ortbeathan another. One of the points
attributed to Ms Olateru-Olagbegi was that
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15.

16.

17.

18.

“NAPTIP lacks facilities for mental-health counsedj which is
much-needed by the returnee victims and which haatly
affected their results in the reintegration of vis.”

She and others differed in their accounts of havgla woman could stay in a shelter.

At the hearing, the appellant relied on a numberepbrts prepared by Ms Olateru-
Olagbegi specifically for use in this case. Theosel report, dated 26 July 2005,
included the following:

“2.2.16 ... Although NAPTIP offers counselling andopides
some medical services for deportees in their sisettee level
of expertise and personnel for counselling or therdor
victims is still very low if not non-existent in¢ise shelters.”

It is a lengthy document and | refer only to thenimum amount necessary to deal
with this ground of appeal.

The hearing in the AIT began on 6 November 2008vaasi adjourned part-heard to 7
January and 13 January 2009. On 6 November, Me@Qi®lagbegi gave evidence
and was cross-examined via a telephone link witheNa. She expressed views
consistent with those set out in her reports buteddhat, now the appellant has a
baby, she would not be accepted in a shelter bedaey do not have facilities for the
care of babies. Only children aged 8 and above@emmodated.

It appears that the oral evidence about babiebe&iay accepted came as a surprise to
the Home Office Presenting Officer (HOPO). On 2dvBimber 2008 he sent an
email to NAPTIP seeking the answers to these quresti

“Would a returning victim with a young baby be attedl to a
NAPTIP centre? | should add that it has been stgdethat
NAPTIP would not admit such a victim as NAPTIP cestdo
not have adequate relevant facilities. Please camhm

Would a returning victim of trafficking with a ballye met at
an airport?

Do NAPTIP centres have counselling and/or mediaailifies
for victims who suffer from post-traumatic stressodder?”

The reply, from Mrs L N Oguejiofore, Director of @aselling and Rehabilitation at
NAPTIP, stated

“(i) Yes, a returning victim with a young baby wille
admitted to a NAPTIP shelter without delay. 1t is
erroneous to suggest that the Agency would not admi
such a victim in her shelters presently ... the Agenc
also works in collaboration with the Federal Minyst
of Women Affairs if the need for temporary fosterin
arises.
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19.

20.

21.

22.

(i) Yes, a returning victim of trafficking with baby will
be met at the Airport. The Agency has been reogivi
victims from Airports if it is necessary.

(i) Yes, NAPTIP shelters have resident Nurses and
Clinics and work in collaboration with both private
and public Hospitals. We also have a Medical Diocto
on call at all the shelters.

(iv) Yes, NAPTIP shelters have social workers anddds
who have undergone series of training in areas of
psychosocial and psychotherapy and are ready to
counsel and treat any victim who is suffering with
post-traumatic stress disorder.”

When the hearing resumed on 7 January, counsegh&mappellant objected to the
reception of this email as evidence. However, Mat&u-Olagbegi had already
provided a detailed addendum report dated 5 Jan@@f®, in which, whilst
conceding the airport point, she took issue witts Kdguejiofore’s email in relation to
the other matters. In short, she maintained tiatyithstanding the good intentions
of the government and the enthusiasm of the dtaftjing problems resulted in there
being no child care facilities such as créchesrimafe facilities for nursing mothers,
no medical facilities beyond first-aid and the Hi#égi for hospital referrals in
emergency and no qualified mental health therapistseat victims of post-traumatic
stress disorder. She repeated parts of her previeports and referred to recently
published objective material.

The AIT decided to admit the NAPTIP email and theest report of Ms Olateru-
Olagbegi on condition that she be available forthier cross-examination by
telephone link. No such condition was imposeceiation to Mrs Oguejiofore. In the
event, the HOPO did not avail himself of the oppottly to cross-examine.

| have already referred (at paragraph 12 abov#)e@onclusions of the AIT on these
matters. There is no doubt that it placed sigaiftcreliance on the contents of the
email. Miss Chan does not dispute that some ofdg¢hsoning in paragraphs 200-201
is based on the email. It is also obvious that teasoning, together with earlier
passages, being an important part of a countryagaiel decision, will influence
subsequent cases.

This, then, is the context of the first ground ppeaal which is expressed as follows:

“In reaching findings on the care services thateniely to be
provided to the appellant in the ... NAPTIP sheltdhng, [AIT]

erred in law in that (1) it preferred without ratad justification
email ‘evidence’, ... which was obtained ... during tiearing
and which was unverified by a statement of trutrexpertise
and contested by cross-examination to the oral \aritten

testimony of the appellant’'s expert witness and dbgctive
country evidence. This was a conclusion to whighTnbunal
could rationally have come; and (2) it found tHzs appellant
was likely to receive rehabilitation services amdiring in
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23.

24,

25.

those shelters. This too was a conclusion to whefi ribunal
could rationally have come.”

Although the appeal is therefore put on irratictyatjrounds, it seems to me that, if
made out, it could also be put on the basis ofguaral unfairness, at least in relation
to the email. Either way, | do not accept Miss €Baubmission that it is an appeal
simply on facts but dressed up as points of law.

What cannot be disputed is that the AIT was notreéaged by and rationally rejected
the evidence of Ms Olategu-Olagbegi on other issu@sh are not the subject of this
appeal — most strikingly the question of sufficigraf protection against traffickers
provided by the Nigerian police and criminal justisystem. It said (at paragraph
177) that

“as a campaigner, we believe her evidence was 1ot a
objectively based as it might otherwise have been.”

and that, on this issue, it found her evidenceddd odds with the weight of the
background evidence before us” (paragraph 179)weer, it does not necessarily
follow that, because her evidence on one or masaes was considered to lack
objectivity and was rationally discounted, the saapplied to her evidence on other
issues. Indeed, the AIT did not say that she wtaly unreliable. It accepted that
she is “expert in issues of human trafficking ingélia” (paragraph 166) and her
evidence was found to be “very helpful” (paragrdfi2) on one matter which is not
the subject of this appeal. Moreover, she waspedein the Danish report as an
important contributor of source material.

In these circumstances, | have a deep unease #imuwtay in which Ms Olateru-
Olabegi’s evidence about the shelters was rejedtad.clear that the rejection related
specifically to the NAPTIP shelters and that thetemal contained in Mrs
Oguejiofore’s email played a crucial part in thipction. | regard it as a flimsy basis
for the conclusions to which it led. | say thisso much because of its informality
(Miss Rose did not emphasise such things as thenabf a statement of truth in her
oral submissions) but because its content was leottyested and yet not permitted to
be the subject of cross-examination, even thougtiladlity for cross-examination
was imposed as a condition for receiving Ms Olatelagbegi’'s detailed report in
response. ltis also significant that (1) the HG#POse not to challenge that report by
cross-examination and (2) it was supported by mlcdusion of recent material from
objective sources. For example, it referred t®@82Zountry of Origin Information
Report of December 2008 which stated (at paragraph 31h@f)

“while Nigeria assisted an increased number ofimist the
quality of care provided was compromised by inadégu
funding to shelters.”

Also, a USAID study of September 2007 stated (ajepa5) that counsellors in a
NAPTIP shelter

“often lack specialised training in trafficking-e¢éd trauma.”
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26.

27.

28.

29.

These matters lead me to the conclusion that tis¢ ground of appeal is well-
founded on the issue of care services in NAPTIRtetse Miss Rose also seeks to
advance similar points about the rejection of Matéiu-Olagbegi’'s evidence about
other aspects of training and rehabilitation bus ihot necessary to rehearse them in
detail. Nor is it necessary to address the matgildd points made by Miss Rose and
Miss Chandran in a permitted post-hearing writtglnsission. They are matters that
can be left for another occasion.

It is axiomatic that the AIT must apply “anxiousw#iny” to asylum and human rights
cases, not least when considering background esgdiena country guidance case. In
CL(Vietnam) v Secretary of State for the Home Department [2008] EWCA Civ 1551,
Sedley LJ said (at paragraph 32):

“I find it disturbing that a document as bland gae@une as the
letter which ... was relied upon by the Home Officken
deciding something as important as the safe regtienchild to
another country. The letter is plainly a recitdl 2 formal
answer obtained from the Vietnamese authorities.”

In my view that resonates in the present caseicpéatly when one considers the way
in which the email entered into the proceedings #me way in which it was
approached at the hearing.

| would allow the appeal on ground 1 on this basiMiss Rose also makes wide-
ranging submissions drawing on t@euncil of Europe Convention on Action against
Trafficking of Human Beings (16 May 2005) and the decision of the StrasbowgrC
in Rantsev v Cyprus and Russia of 7 January 2010 which postdated the decisidhef
AIT in the present case. It is an important deciswhich draws attention to the
engagement of Article 4 of the ECHR (prohibitionsbfvery and forced labour) in
trafficking cases. These are matters that wildoabt be considered by the AIT on a
future occasion. They were not before it in thespnt case.

Ground 2: the “gang” point

30.

When the AIT came to its conclusions in relationth® appellant, it attached
considerable significance to the fact (as it fourndt Osagie was not part of a gang in
Nigeria. The relevant passages are as follows:

“197. In considering whether or not this appellgnikely to
face reprisals from her trafficker, it is importaatbear
in mind that the appellant was not trafficked by
members of a gang. There is no evidence that Mr
Osagie was himself a member of a gang in Nigeria, o
that he employed gang members when the appellant
was duped into travelling to the United Kingdom.
Indeed, there is no evidence that Mr Osagie was
involved with any third party in Nigeria; his only
associates ... ‘Mark’ and ‘Philip’ ... appear to have
been employed only in the United Kingdom. The
appellant travelled willingly to the United Kingdom
total ignorance of the true purpose of her journey
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31.

32.

arranged by Mr Osagie. This is not, therefore, a
situation where the appellant is at risk from
unidentified members of a trafficking gang ... as
opposed to identified gang members ...

199. There is no evidence that Mr Osagie has ahgrot
associates [apart from ‘Mark’ and ‘Philip’].

200. It has been suggested ... that were [the appiltabe
returned to Benin she would be at risk from Mr Osag
and his ‘network’. We do not accept that.”

It is common ground that trafficking by a gang etwork gives rise to an increased
risk on return to the country where the gang ownoet is based. However, | agree
with an observation made by Thomas LJ in the coafgbe hearing that “gang” and
“network” are elusive concepts and no more thamtbhaad for the ability, resources
and ruthlessness to exercise illegal power ovevieggals on a significant scale. In
an earlier part of the Determination, where the Mds setting out country guidance
in general terms, unrelated to the circumstancési®fappellant, it had described how
victims are required to produce “target earningsl how, if they escape and return to
Nigeria before achieving their targets, they wi at risk of retrafficking or other
mistreatment. The AIT stated:

“192... .It must always be remembered that within éXiig
there are gangs of people traffickers operating who
generate enormous sums of money from their
activities. The evidence seems to us to be cleatr t
where a victim escapes the clutches of her tradfick
before reaching the target earnings, then the¢kaifs
are very likely to go to extreme lengths in order t
locate the victim or members of the victim’s famity
seek reprisals.

In the absence of evidence that a trafficked vidtizs
been trafficked by an individual, it should be b®in
mind that it is likely that the trafficking will hee been
carried out by a collection of individuals, many of
whom may not have had personal contact with the
victim.”

There followed an illustrative account of how diffat members of a gang may carry
out different tasks in their nefarious enterpriset that they may each have a
contingent interest in the target earnings andnaaritive to seek reprisals if it is not
forthcoming.

The ground of appeal in relation to gangs is foated in these terms:

“The Tribunal erred in law by requiring the appetldo prove
by personal evidence that her trafficker had operais part of
a gang in Nigeria, as a necessary element in estaly that
she would be at risk on return.”
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33.

34.

35.

36.

37.

Miss Rose is not critical of the guidance set ouparagraph 192. Her complaint is
that, when it turned to the particular case ofdppellant, the AIT departed from the
guidance and fell into legal error by imposing amealistic burden on the appellant
and by failing to take into account matters thatught to have taken into account.
There is, of course, a burden on an appellant. pbirg sought to be made is that here
she was being subjected to an additional burdevhath the guidance relieved her.

The submissions on behalf of the Secretary of Statehis issue are (1) as the
appellant has now been granted indefinite leaveetoain, the point is wholly
academic in that it is confined to the factual ing$ in relation to the trafficking of
this appellant, it has no wider import, and it ierefore not appropriate for us to
consider it; (2) the appellant is simply trying reopen sustainable factual findings;
and (3) in any event, even if there is shown t@bweaterial legal error in relation to
the gang point, there is an alternative findingp@tagraph 204 of the Determination)
that it would not be unduly harsh or unreasonabkexpect the appellant to relocate to
a different part of Nigeria where she and her chitaild not be at risk.

| deal first with Miss Chan’s “wholly academic” pai She is correct to observe, and
Miss Rose does not dispute, that the appellantrmagontinuing interest in the
resolution of this issue. It is common ground tihaé Court should not hear an appeal
that has become academic “unless there is a gambmein the public interest for
doing so”:R v Secretary of State for the Home Department, ex parte Salem [1999] 1
AC 450, 457, per Lord Slynn of Hadley. | am saddfthat there are unusual
circumstances in this case which give rise to “adgeceason in the public interest”.
The report of the decision of the AIT, with its ety guidance citation and status,
begins with a brief summary in headnote form of gsé@ance. This has become a
common practice and is generally of great assistagspecially where the guidance
itself is to be found in a short passage of a Weng determination. The headnote is
not the product of an external law reporter butprepared by the AIT itself.
Carnwath LJ will have more to say about this pcactind procedure in view of his
experience as Senior President of Tribunals. Haglhote version of the guidance in
the present case includes the following:

“There is in general no real risk of a traffickingctim being
retrafficked on return to Nigeria unless it is é$ighed that
those responsible for the victim’s initial trafficky formed part
of a gang whose members were to share in the vgtim
earnings or a proportion of the victim's target réags in
circumstances where the victim fails to earn théseget
earnings. It is essential that the circumstanoce®gnding the
victim’s initial trafficking are carefully examinet

We are told that it has become common for immigratjudges to use that
formulation as if it were the guidance. We haverbshown an example (presently
under appeal, but stayed behind the present casehich the headnote is set as if it
were the guidanceO v Secretary of Sate for the Home Department, AIT, Ref
AA/09275/20009.

The problem is readily apparent. The headnotééoDetermination in the present
case does not faithfully reproduce or summarisegtindance set out in paragraph
192. In particular, it imports a burden — “unlésis established that ...” — not found
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38.

39.

40.

41.

in the guidance, which is to the effect that “itlilely that the trafficking will have
been carried out by a collection of individualsi, the absence of evidence that a
trafficked victim has been trafficked by an indiva. In my view, there is a good
reason in the public interest for this Court toniify and facilitate the correction of
this discrepancy. | agree with Miss Rose thatitmgosition of a burden on a victim
to establish that she was trafficked by a gangotsomly a gloss on the guidance. It
imposes an inappropriate burden that honest andameus victims would often be
unable to discharge. For these reasons, we shddiess this ground of appeal.

The striking thing about the findings at paragrap8g-200 of the Determination (set
out at paragraph 30, above) is that they are egpdeim terms that are more consistent
with the headnote than with the guidance at papdgi®?2:

“There is no evidence that Mr Osagie was himseffeamber of
a gang in Nigeria ... ”

The “no evidence that” formulation is repeated foores. This suggests that the AIT
was indeed requiring the appellant to prove by geak evidence that a gang was
involved. In my judgment, this was legally erronsdfor the following reasons.
First, the true guidance was not to that effect. Segoride basis upon which the
AIT was expressly required to reconsider the appé&l case included the preserved
findings of the Immigration Judge who had first teklher appeal. These included her
findings that

“the man who so efficiently arranged the appelldr#fficking
is a professional violent criminal with a power &as Nigeria
and probably in the UK.”

The preserved findings also included a passage ftemreport of Miss Olateru-
Olagbegi to the effect that Nigerian traffickers

“especially for international trafficking, usuallgnove with
syndicated gangs with different categories of anethplayers.”

This was and remains uncontradicted.

Thirdly, the appellant, whose account on these mattersidwa been rejected, had
referred in her original interview, in her witnegatements and in her oral evidence to
matters which, while not being direct proof of angawere consistent with one. For
example, Osagie had referred to “many gangs woriandiim”; “he has people all
over Nigeria”; he is “like Mafia, he has got gamgs over that can kill for him”;
“when 1 first met him, he had three large men wittn — he told me they were his
bodyguards”; “he said he had gangs in this countrglso that if | went back to
Nigeria his gangs would find me there as well”. e$é& statements, coming from a
victim whose account of such matters has been &mtepre difficult to reconcile
with the finding that “there is no evidence that Gisagie was himself a member of a
gang in Nigeria”.

All this leads me to the conclusion that the AITt woly imposed an inappropriate
burden on the appellant. It also failed to tak®® iaccount her evidence which
provided a foundation, together with the presenfetdings of the original
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43.

44,

45,

immigration judge, and the uncontradicted objectexedence, for a finding that
Osagie was not simply an individual trafficker agtialone. Such a possibility was
not properly rejected. If such a finding had be®ade, it would have impacted on the
conclusion that the appellant could be safely regdrto Benin City.

| do not agree with Miss Chan’s submission thas tiiound of appeal is simply an
attempt to dress up a factual disagreement asrandarlaw. The repeated “there is
no evidence” formulation amounted to an incorreppraach in law because it
demanded more of a victim than the guidance, comait by the objective evidence,
requires. Moreover, there wasvidence, from the appellant herself, that was
consistent with the “likelihood” (paragraph 192atta trafficker is acting as part of a
larger group. | cannot escape the conclusion ttmatAIT, perhaps because of the
long delay in producing its Determination, failenl give due consideration to the
appellant’s evidence.

In reaching this conclusion, | have not lost sighthe fact that the primary burden on
any appellant to the AIT is to establish her casthé standard applicable in her case.
The error in the present case was to require hestablish_in her cassomething
which the guidance acknowledged to be likely anthwihich her evidence was, to
put it at lowest, not inconsistent.

The next question is that of internal relocatioll | propose to say about it is that,

whether or not it would be unduly harsh or reast;mab expect it in this case, the

approach of the AIT to it may have been infectedt®yerroneous approach to gangs
and to its defective approach to shelters.

For all these reasons, | also consider groundi2 tevell-founded.

Conclusion

46.

It follows that | would allow the appeal, set asitde decision of the AIT on both
grounds and remit the case for further reconsiaerdiy (now) the Upper Tribunal.
It is unfortunate that such a course is necessaaydountry guidance case because it
will leave a temporary lacuna in guidance. Thigasticularly unfortunate when
much of the evidence — in particular on sufficierdystate protection — has not been
challenged on this appeal. It is, however, unaadiel and it should be that the further
reconsideration will have more limited areas @pdite than existed on the previous
occasion. | should add that country guidancetisately and pre-eminently a matter
for the AIT and not for this Court. | have not gbtiin this judgment to express any
view on what such guidance should be, nor shoblel taken to be implying that, for
example, internal relocation will not continue te b real issue when the facts of
individual cases are considered. | repeat thaetla@e predominantly matters for the
specialist tribunal.

Lord Justice Carnwath:

47.

48.

| agree that the appeal must be allowed for theores given by Maurice Kay LJ. |
add some comments on the Country Guidance aspfeitts case.

The concept of Country Guidance cases is now vetdibdished. It is given statutory
expression in the Nationality, Immigration and Asyl Act 2002, s 107(3) (added in
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April 2003), by which practice directions may “requ the Tribunal to treat a

specified decision of the Tribunal as authoritativerespect of a particular matter”.

For an up-to-date review of the development ofsystem and of the modern practice
it is unnecessary to do more than refer to Robéxnias’ comprehensive study:
Administrative Justice and Asylum Appeals (2011) chapter 7.

The current Practice Direction was issued in theanaf the Senior President on™0
February 2010, at the time of the establishmenhefnew Immigration and Asylum
Chambers. It is in similar terms to that given bg President of the former Asylum
and Immigration Tribunal. Paragraph 12.2 provides & reported Country Guidance
determination is to be treated as “an authoritatioeding on the country guidance
issue identified in the determination, based up@ndvidence before the members of
the Tribunal...”

The wording of the Direction highlights the need tbe determination to identify
clearly the relevant country guidance issue oresswas distinct from the more
specific issues needed to decide the particulaeappVith great respect to two very
experienced judges, this distinction is not cleadiawn in their determination.
Although they set out in detail the sequence of pleceedings, leading up to the
order remitting it to them, they do not indicatewhor when it became a country
guidance case, nor the particular issues on whithoatative guidance was to be
given.

| understand from the file that directions given ® Peter Lane on 28 April 2008
included the following:

“The Tribunal anticipates that the appeal may bedus give
country guidance on risk of trafficking/re-trafficly in
Nigeria.”

We have also been shown Miss Chandran’s skeletpnraent (dated 28September
2008) which indicates her understanding that thee daad been set down to give
Country Guidance on “human trafficking in Nigersyfficiency of protection and
internal relocation”. Inevitably the focus of tlevidence and submissions may
change or develop during the course of the heatimdped a case may emerge as a
suitable case for country guidance only during pheceedings. However, for the
purposes of the Practice Direction it is importtat at least by the stage of the final
determination there is clarity as to the precisepscof the issue on which formal
country guidance is being given.

| also feel bound to agree with Maurice Kay LJ thhé very length of the
determination (some 90 pages) detracted from #étyclof its exposition. The Court
of Appeal order had provided a clear indicationha issues which were left open for
decision. It also identified the matters which Hagkn decided in the appellant’s
favour, and were to stand as such. These inclute@indings that she was a member
of a “social group”, and that she would be expased real risk of persecution from
her former trafficker in her home town. They alscluded certain of Judge Malins’
findings (in paras 12.1-2) as to her personal orstiances.

In addition the paragraphs of his decision relatmghe evidence of Ms Hove, of the
Poppy Project, were to “stand”. They related to ¢lm@mant’'s emotional and mental
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state, and her need for long term, specialist suppeeturned to Nigeria. Although
this was said to be to “avoid the need for herit@ @vidence for a third time”, the
implication was that this evidence was to be tb@e generally accepted, subject to
the comments of the judge particularly in respddher lack of direct experience of
facilities available in Nigeria.

Against this background, | find it surprising thihe tribunal thought it necessary to
set out the evidence at such length. Some fiftyepagere taken up with a full,
sequential account of the evidence, written antl oreluding long verbatim extracts
from the statements and independent reports. Iratade that the tribunal’s task may
have been made more difficult by the accumulatibmaterial over the protracted
course of these proceedings, including the “unre=xdg complicated and unclear
way” in which the appellant’s bundle seems to hbgen paginated (para 112), and
possibly also by the length of the submissionsg[d&3). It is certainly desirable (and
is implicit in the practice direction) that a connguidance case should identify the
evidence which has been considered by the tribumbagther by summary or by
reference to documents. However, it is neither s&agy nor helpful to set it out in
full detail, nor to include extensive quotationsye so far as is required to explain the
tribunal’s findings and reasoning on the mater@hgs.

Finally 1 should comment briefly on the status lo¢ theadnote”, which as the Vice-
President has shown is inconsistent with the nadtparts of the determination. The
headnote is not part of the determination as slicls. is apparent from the fact that it
precedes the formal “determination and reasons”l ésderstand it, the headnote is
normally added by the tribunal’s reporting comnattehen authorising the reporting
of the decision, although it may in practice beftegiby one of the judges responsible
for the decision. It is intended to provide a cameat shorthand summary of the
effect of the decision, and is likely to be usedash in subsequent cases.

It is certainly useful to have a headnote of thredk However, it is important that it
should accurately reflect the relevant guidancec@stained in the determination
itself. The present case suggests that there mag beed to review the current
practice. It may be that the problem would be redut, as | have already indicated,
more care were taken to identify the “issue” toethtihe country guidance is intended
to relate. It should then be possible for the paméfjes themselves to conclude the
determination with their own concise summary of guedance on that issue. That
might then provide the text which could be repratuin the headnote, without the
risk of the sense or emphasis being distorted inattempted summary by the
reporting committee.

In the circumstances | agree with the Vice-Pregidlest the appeal must be allowed.
It is unfortunate that the finalisation of authatite country guidance on this
important issue will be further delayed. Since fitesent appellant has no direct
interest in pursuing the remitted appeal in thisecat seems likely that further
guidance will have to await the identification ofogher suitable appeal.

| note, however, that the deficiencies in the deniselate largely to the case-specific
aspects albeit there was also a challenge to tieifal’s findings on rehabilitation

services in the NAPTIP shelters, as to which sea @é of this judgment. Subject
possibly to that point, they do not seem to me ridemmine the tribunal’s general
findings on the two main issues: that is, the gboif the Nigerian authorities to offer
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protection and the risk of re-trafficking (para )9Zor convenience, | have
reproduced these paragraphs in an appendix tquihignent. For my part, subject to
any guidance by the Chamber President, | see rsmmeahy they should not stand
generally as interim guidance, pending further meration by the tribunal in this or
another case.

Appendix
Extract from PO(Trafficked Women) Nigeria CG [2009]JUKAIT 00046

Ability and Willingness of the Nigerian Authorities to offer Protection to Victims
of Trafficking

191. Our consideration of the background materials clearly demonstrates to us that
in general the government of Nigeria is both able and willing to discharge its
own duty to protect its own nationals from people traffickers. In particular:

(@) The Danish Information Service Report: The Protection of Victims of
Trafficking in Nigeria: a Fact Finding Mission to Lagos, Benin City and Abuja,
9/26 September 2007 (April 2008) points out that the government of Nigeria
have recognised the problem of traffickers and, since 2003, the legal and
institutional foundation for combating trafficking and, equally important,
support for victims of trafficking, have been in place in Nigeria.

(b) The National Agency for the Prohibition of Traffic in Persons and other
related matters (NAPTIP) is the principal organisation created by the
Nigerian government to combat trafficking. The Trafficking in Persons
(Prohibition) Law Enforcement Administration Act, 2003 established NAPTIP
and was enacted as a direct result of Nigeria wishing to fulfil its
international obligations under the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children.

(c) NAPTIP’s own Legal and Prosecution Department were said in the April
2008 report, to have concluded six cases and another five were said to be
pending. 58 victims of trafficking have been rehabilitated, while another
24 were waiting rehabilitation. We accept that with more funds, NAPTIP
could do more to help victims, but the same could be said of any
government agency with a finite budget.

(d) The US State Department Report suggests that whilst Nigeria is not
complying with minimum standards, it is “making significant efforts” to do
so and has “demonstrated a solid commitment to eradicating trafficking”. It
also spoke of NAPTIP making solid efforts to investigate and prosecute
trafficking cases, although the numbers of convicted traffickers remained
low. There are clearly several reasons for that, but not, on the evidence
before us, any lack of governmental effort or desire.
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Risk to Victims of Trafficking in being Re-trafficked on Return to Nigeria

192. It must be born in mind, however, that a claimant may still have a well-
founded fear of persecution if she can show that the Nigerian authorities know
or ought to know of circumstances particular to her case giving rise to his fear,
but are wunlikely to provide the additional protection her particular
circumstances reasonably require. To that end:

(a)

A very careful examination of the circumstances in which the victim was
first trafficked must be undertaken and careful findings made. If a victim
has been told that she is required to earn a particular sum of money
(“target earnings”) for the trafficker or gang, before being free of any
obligation to the trafficker or gang, then, if the victim should escape
before earning the target sums, there may well be a risk to the victim that
on return to Nigeria she may be re-trafficked if found. The extent of the
risk of the trafficking will very much depend on the circumstances in
which the victim was originally trafficked.

It must always be remembered that within Nigeria there are gangs of
people traffickers operating who generate enormous sums of money from
their activities. The evidence seems to us to be clear that where a victim
escapes the clutches of her traffickers before earning the target earnings,
then the traffickers are very likely to go to extreme lengths in order to
locate the victim or members of the victim’s family, to seek reprisals.

In the absence of evidence that a trafficked victim has been trafficked by
an individual, it should be borne in mind that it is likely that the
trafficking will have been carried out by a collection of individuals, many
of whom may not have had personal contact with the victim. Within
trafficking gangs, individual members perform different roles. One might,
for example, be a photographer who takes the photograph which is used
within the victim’s passport, whether or not the passport is a genuine one.
One gang member may, for example, be a forger who is involved in the
preparation of false passports or other documents for use by the victim;
one might be a corrupt police official, or a border guard, whose role is to
assist in facilitating the victim’s passage in some way. Gang members
may perform any number of different roles but it is essential to bear in
mind that if a victim has been trafficked by a gang of traffickers, as
opposed to a single trafficker, then the risk of re-trafficking may be
greater for someone who escapes before earning the target earnings set by
the trafficker, because the individual gang members will have expected to
receive a share of the target sum and will, therefore, be anxious to ensure
that they do receive that share or seek retribution if they do not.
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Lord Justice Thomas:

59. | agree with the judgments of Lord Justice MauKes and Lord Justice Carnwath.



