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UNHCR

The UN Refugee Agency

UNHCR Statement
on the Application of Article 1A(2) of the 1951 Comention Relating to the Status of
Refugees and its 1967 Protocol to Victims of Traftking in France

Issued in the context of two recent decisions®f3bur nationale du droit d’'asile in France

1. Introduction

1.1  TheCour nationale du droit d’asil€"CNDA”") has recently overruled two decisions
by the Director of th@©ffice francgais de protection des réfugiés et aipas(“OFPRA”) and
granted refugee status to two applichnt® the basis of their well-founded fear of
persecution for reasons of their “membership ofagtiqular social group”, one of the five
grounds enumerated in Article 1A(2) of the 1951 @aorion relating to the Status of
Refugees (“1951 Conventiof”and its 1967 Protocol Relating to the Status ofufees
(“1967 Protocol”)® and as implemented in France as per lthe n° 2003-1176 du 10
décembre 2003 modifiant la Loi n° 52-893 du 25létill952 relative au droit d'asilé
OFPRA has lodged an appeal, which is still pendbefpre theConseil d’Etatagainst the
CNDA decision of 29 April 2011.

1.2 As a United Nations subsidiary organ entrudtgdthe United Nations General
Assembly with the mandate to provide internatiopaitection to refugees and, toghether
with Governments, to seek permanent solutions géoptioblems of refuge@$)NHCR has a
direct interest in presenting its views on the mapilon of Article 1A(2) of the 1951
Convention and its 1967 Protocol to victims officking. According to its Statute, UNHCR
fulfils its mandatenter alia by “[p]Jromoting the conclusion and ratification imternational
conventions for the protection of refugees, supang their application and proposing
amendments theret§."UNHCR’s supervisory responsibility is exercised part by the
issuance of interpretative guidelines on the mephprovisions and terms contained in
international refugee instruments, in particulag 951 Convention. Such guidelines are
included in the UNHCRHandbook on Procedures and Criteria for DeterminiRgfugee
Status and subsequent Guidelines on International Piotecq'UNHCR Handbook and
Guidelines”)! This supervisory responsibility is reiterated intidle 35 of the 1951
Convention and Article Il of the 1967 Protocol.

! CNDA, J.EF (Nigeria), No. 10012810, 29 April 2011, available at

http://www.unhcr.org/refworld/docid/4fb173852.htrahd CNDA, A.O. (Kosovo), No. 11017758, 15 March

2012, available dtttp://www.unhcr.org/refworld/docid/4fc8d1472.html

2 UN General AssemblyConvention Relating to the Status of Refug@8sJuly 1951, United Nations Treaty

Series, vol. 189, p. 137, available fatp://www.unhcr.org/refworld/docid/3be01b964.html

3 UN General AssemblyProtocol Relating to the Status of Refugeds January 1967, United Nations Treaty

Series, vol. 606, p. 267, available fatp://www.unhcr.org/refworld/docid/3ae6b3ae4.html

* Article L. 711-1 of the Code de I'entrée et duos#jdes étrangers et du droit de l'asile.

> UN General AssemblyStatute of the Office of the United Nations HighmBuissioner for Refugeed4

December 1950, A/RES/428(V), available fatp://www.unhcr.org/refworld/docid/3ae6b3628.httHUNHCR

Statute”).

® Ibid., paragraph 8(a).

" UNHCR, Handbook and Guidelines on Procedures and CritéoiaDetermining Refugee Status under the

1951 Convention and the 1967 Protocol Relating tee tStatus of RefugeesDecember 2011,

HCR/1P/4/ENG/REV. 3, available ahttp://www.unhcr.org/refworld/docid/4f33c8d92.htnThe Guidelines
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1.3 UNHCR'’s supervisory responsibility has alsorbesflected in European Union law,
including by way of a general reference to the 1@shvention in Article 78 (1) of the
Treaty on the Functioning of the European UnionHED"),? as well as in Declaration 17 to
the Treaty of Amsterdam, which provides that “cdtaions shall be established with the
United Nations High Commissioner for Refugees (.n)matters relating to asylum policy”.
Secondary EU legislation also emphasizes the fdlENGICR. For instance, Recital 22 of the
Qualification Directive states that consultationsthwUNHCR “may provide valuable
guidance for Member States when determining refigjais according to Article 1 of the
Geneva Convention*® The supervisory responsibility of UNHCR is spegifly articulated
in Article 21 of Council Directive 2005/85/EC on mmum standards on procedures in
Member States for granting and withdrawing refustaus-*

1.4 In supervising the application of the 1951 Gartion throughout the world for over
60 years, UNHCR has developed unique expertiseefugee law and asylum issues. Such
expertise has been acknowledged in the contexteoEtiropean Union’s asylum acddiand
beyond, including in the pronouncements of the Ream Court of Human Rights
(“ECtHR™), which has highlighted the reliability drobjectivity of UNHCR in this field. The
Court of Justice of the European Union has recaghithe 1951 Convention as “the
cornerstone of the international legal regime far protection of refugees®.

15 UNHCR wishes to provide its position on thddaing issues raised by the above-
mentioned cases: (i) the interpretation of “memingrsof a particular social group” in
relation to victims of trafficking, including wheth it is necessary for members of a

complement the UNHCRIandbookand are intended to provide guidance for governséegal practitioners,
decision-makers and the judiciary, as well as UNHECH.

8 European UnionConsolidated version of the Treaty on the Functigrof the European Uniori3 December
2007, 2008/C 115/01, available http://www.unhcr.org/refworld/docid/4b17a07e2.html

° European Union, Declaration on Article 73k of theeaty establishing the European Community, OJ C
340/134 of 10.11.1997, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX9BYD/AFI/DCL/17: EN:HTML

19 European Union: European Parliamdditective 2011/95/EU of the European Parliament afidhe Council
of 13 December 2011 on standards for the qualificef third-country nationals or stateless persas
beneficiaries of international protection, for aiform status for refugees or for persons eligitde $ubsidiary
protection, and for the content of the protectioarged (recast) 20 December 2011, L 337/11, available at:
http://www.unhcr.org/refworld/docid/4f06fa5e2.ht(iQD Recast”).

™ European Union: Council of the European Uni@uuncil Directive 2005/85/EC of 1 December 2005 on
Minimum Standards on Procedures in Member State&fanting and Withdrawing Refugee Statdslanuary
2006, 2005/85/EC, available ahttp://www.unhcr.org/refworld/docid/4394203c4.htmArticle 21(1)(c) in
particular obliges Member States to allow UNHCR ftesent its views, in the exercise of its superyis
responsibilities under Article 35 of the Geneva @mition, to any competent authorities regardingviddal
applications for asylum at any stage of the proogdu

2 The ‘European Union’s asylumcquis refers to the accumulated legislation, legal aated court decisions
which constitute the body of European Union asylam In this regard, selRecital 10 ofRegulation 439/2010
of 19 May 2010 establishing the European Asylunp8uOffice OJ L 132/11 of 29.05.2010; Recital 22 of
Council Directive 2011/95/EUSee also the opinion of Advocate-General Sharpsta@ase C-31/09\Nawras
Bolbol v Bevandorlasi és Allampolgarsagi Hivatacognizing the persuasive force of UNHCR’s statetsie
paragraph 16; and the references to quotations NMIfICR’s positions in the opinion of Advocate-General
Mazak in Cases C-175/08, C-176/08, C-178/08 and7®@eB, Aydin Salahadin Abdulla and others v
Bundesrepublik Deutschlangaragraph 20; Opinion of Advocate-General Poidasluro in Case C-465/07,
Meki Elgafaji and Noor Elgafaji v Staatssecretarian Justitie[2009] ECR 1-921, which also recognizes
UNHCR's expertise, paragraph 27.

13 salahadin Abdulla and Others v. Bundesrepublik Behiand C-175/08; C-176/08; C-178/08 & C-179/08,
European Court of Justice, 2 March 2010, paragraptb2, available at:
http://www.unhcr.org/refworld/docid/4b8e6ea22.htBlindesrepublik Deutschland v. B and®57/09 and C-
101/09, European Court of Justice, 9 November 201paragraph 77, available at:
http://www.unhcr.org/refworld/docid/4cda83852.html
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particular social group to possess common charatitsrthat are manifested externally in the
sense of being visible or identifiable to membersariety, (ii) whether the well-founded
fear of persecution faced by victims of trafficking linked to a Convention ground (the
“nexus or causal link” issue), and (iii) the intexfation of an internal flight
alternative/internal relocation alternative (“IFAfQr victims of trafficking.

2. The interpretation of “membership of a particular social group” in relation to
victims of trafficking or persons at risk of beingtrafficked

2.1 UNHCR'’s Social Group Guidelines

2.1.1 Membership of a particular social group is of the five grounds enumerated in the
refugee definition contained in Article 1A(2) ofeti951 Convention. This refugee definition
has been incorporated into French national lawiadddes the “membership of a particular
social group” ground?

2.1.2 Of the five Convention grounds, the “membigrstf a particular social group”
ground has posed the greatest challenge with regaitd interpretation. Neither the 1951
Convention nor the 1967 Protocol provides a dedinifor this ground. The drafting history
also does not shed any light on its meaning, howeweer time expert commentary and
international jurisprudence have sought to clatifg term. This is reflected iIDNHCR’s
Guidelines on International Protection: “Membershyp a Particular Social Group” within
the context of Article 1A2 of the 1951 Conventiad/ar its 1967 Protocol Relating to the
Status of Refugeg$Social Group Guidelines}® The Social Group Guidelines provide legal
interpretative guidance on assessing claimr alia, made by victims of trafficking or
persons at risk of trafficking who assert that tHegve a well-founded fear of being
persecuted for reasons of their membership of aicplar social group. Of particular
relevance to this case are aldDNHCR'’s Guidelines on International Protection amet
application of Article 1A(2) of the 1951 Conventiand/or its 1967 Protocol to victims of
trafficking and persons at risk of being traffickg@irafficking Guidelines”)'® which provide
interpretive guidance on the application of Artidl&(2) of the 1951 Convention to victims
or potential victims of trafficking.

2.1.3 As noted in the Social Group Guidelines, &tahave adopted two dominant
approaches to defining a particular social groupstent with the 1951 Convention: (i) the
“protected characteristics” approatland (ii) the “social perception” approathUNHCR's
Social Group Guidelines acknowledge the validityeaich approach and attempts to thus
accommodate both adternative approaches in a standard definition:

14 Article L. 711-1 of the Code de I'entrée et duosigjdes étrangers et du droit de I'asile.

15 UNHCR, Guidelines on International Protection No. 2: "Meanship of a Particular Social Group" Within
the Context of Article 1A(2) of the 1951 Conventiod/or its 1967 Protocol Relating to the StatuRefugees
7 May 2002, HCR/GIP/02/02, available dittp://www.unhcr.org/refworld/docid/3d36f23f4.htn{‘'Social
Group Guidelines”).

8 UNHCR, Guidelines on International Protection No. 7: Thep#cation of Article 1A(2) of the 1951
Convention and/or 1967 Protocol Relating to thet®&taof Refugees to Victims of Trafficking and PessAt
Risk of Being Trafficked 7 April 2006, HCR/GIP/06/07, available at:
http://www.unhcr.org/refworld/docid/443679fa4.ht(tiT rafficking Guidelines”).

Y The protected characteristics approach examinesheha group is united by an immutable charadteris
by a characteristic that is so fundamental to hudignity that a person should not be compelledbtsdke it.
An immutable characteristic may be innate (suckBeasor ethnicity) or unalterable for other reas(mgh as
the historical fact of a past association, occapatir status): Social Group Guidelines, para. 6.

18 The social perception approach examines whetheota group shares a common characteristic whikem
them a cognizable group or sets them apart froneoat large: Social Group Guidelines, para. 7.
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“A particular social group is a group of personsowghare a common
characteristic other than their risk of being peused, or who are
perceived as a group by society. The charactensgilicoften be one
which is innate, unchangeable, or which is otheswiisndamental to
identity, conscience or the exercise of one’s hurngtts.™®

The Social Group Guidelines therefore make it cteat in UNHCR'’s view only one of the
two approaches needs to be met in order to satisfparticular social group groufd.

2.2 The “social perception” approach requires onlythat members of the group share
a common characteristic, which makes them a cognibée group or sets them apart from
society at large

2.2.1 France has adopted the “social perceptioptageh to the identification of particular
social groups within the meaning of the 1951 Cotieen As set out in the Social Group
Guidelines, the social perception approach examartegther or not a group shares a common
characteristic, which makes them a cognizable groupets them apart from society at
large?* In Ourbih, the Conseil d’Etatestablished two criteria for defining a particusacial

group:

1) The existence of characteristics common to all masf the group and
which define the group in the eyes of the authesitin the country and of
society in general; and

2)  The fact that the members of the group are exptspdrsecutiori?

2.2.2 In subsequent cases, the CNDA has appliedsdh®e reasoning, yet adding that
Convention protection was reserved for membershefgroup who intend to manifest the
common characteristics in their external behavidudther decisions by the CNDA have
added a further element, requiring that the grouptrbe restrictively defined and sufficiently
identifiable?® UNHCR considers that these additional elementbegmnd what is required
under the “social perception” approach; see papigra.3 and 2.4 below.

9 Social Group Guidelines, para. 11.

' Regarding Article 10(d) of the QD Recast. UNHCRommended that the EU adopt an alternative approach.
See, e.g.UNHCR Annotated Comments on the EC Council Dire@®04/83/EC of 29 April 2004 on Minimum
Standards for the Qualification and Status of Th@duntry Nationals or Stateless Persons as Refugees
Persons Who Otherwise Need International Protectiod the Content of the Protection Granted (OJ 4/3Q
of 30.9.2004)28 January 2005, available http://www.unhcr.org/refworld/docid/4200d8354.html

2L Social Group Guidelines, para. 7.

%2 CE, SSR, 23 juin 1997, 171858urbih, 171858, France: Conseil d'Etat, 23 June 1997iladla at:
http://www.unhcr.org/refworld/docid/3ae6b67c14.html

% Commission de Recours des Réfugiés (CRR), SR, &% 1P99, Rec. CRR, p. 4., available at:
http://www.unhcr.org/refworld/docid/4a54bbbfd.htriilhis case concerned a claim based on sexualtatiiem
(“personnes qui revendiquent leur homosexualignézndent la manifester dans leur comportementients).
Subsequent cases based on sexual orientation Isveeierated the external manifestation requirgmsee,
for example, CNDA, 6 Aprii 2009, No. 616907, K. (Kosovo) available at:
http://www.unhcr.org/refworld/docid/4dad9db02.htfpl 61).

4 This requirement that the group be limited hasnitted the CNDA to exclude the following from protien
under the “particular social group”: Afghan womehonhave distanced themselves from traditional ensto
and society (CRR, 23 November 19980oub): friends of the former regime in the Democratiepiablic of the
Congo (DRC) (CRR, 20 October 1998lanzinggd; members of the former Bengali aristocracy durthg
colonial period (CRR, 20 December. 198hmudul Haque Jewgl
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2.2.3 Although a particular social group cannotdeéined exclusively by the persecution
that members of the group suffer or by a common ééebeing persecuted, this does not
prevent persecutory action toward a group beinglevant factor in identifying a group in a
particular society (see below at paragraph 23.Bersecution and the grounds for this
persecution are separate elements in the refudedtida. As such, UNHCR submits that the
requirement introduced by tli&onseil d'Etain Ourbih that a defining element of a particular
social group is that members of the group be exptseersecution is at variance with the
1951 Conventiomnd UNHCR’s Social Group Guidelins.

2.3 The “visibility” requirement is inconsistent with the object and purpose of the
1951 Convention and misconstrues the Social Groupuilelines

2.3.1 Itis UNHCR'’s view that the ground of “mem&@p of a particular social group”
does not require that members of the group be Ibpaisible or that they manifest their
attributes or characteristics by their externaldwebur in society. It is sufficient that the
group is cognizable as a group by socfétwhile manifesting an attribute in one’s external
behaviour may help to identify the group, it is agtrerequisite to the existence of the group.

2.3.2 Under the “social perception” analysis, tbeus is on whether the members share a
common attribute that is understood to exist ingheety or that in some way sets them apart
or distinguishes them from the society at l&ftSocial perception” requires neither that the
common attribute be literally visible to the nakegle nor that the attribute be easily
identifiable by the general pubiélt is furthermore not necessary that particulambers of

the group or their common characteristics be plypknown in a society. It is sufficient that
the group is perceived to exist in a more genatadiract sense.

2.3.3 Further, “social perception” does not suggassense of community or group
identification as might exist for members of anarigation or association. Thus, members of
a social group may not be recognizable even to e#oér. Rather, the determination rests
simply on whether a group is “cognizable” or “sphd from society” in some way. This is
the same approach taken in respect of the otheingsy such as religion or political opinion,
as persons persecuted for their religious or palitbeliefs would qualify for refugee status,

% The Social Group Guidelines (at para. 14) stas: tt{...] a particular social group cannot be define
exclusively by the persecution that members ofdhmup suffer or by a common fear of being persetute
Nonetheless, persecutory action toward a group meag relevant factor in determining the visibilitiya group
in a particular society. To use an example fromidely cited decision, “[W]hile persecutory condwannot
define the social group, the actions of the persesumay serve to identify or even cause the aratf a
particular social group in society. Left-handed meme not a particular social group. But, if theyreve
persecuted because they were left-handed, theydwautioubt quickly become recognizable in theiietgcas

a particular social group. Their persecution fangdeft-handed would create a public perceptiat they were
a particular social group. But it would be the ibtite of being left-handed and not the persecutmtg that
would identify them as a particular social groudé¢Hugh, J., in the High Court of Australia decisidpplicant

A v. Minister for Immigration and Ethnic Affajr§1997) 190 CLR 225, 264, 142 ALR 331, availabte a
http://www.unhcr.org/refworld/docid/3ae6b7180.html

% Social Group Guidelines, para. 14.

27 UN High Commissioner for RefugeeRocio Brenda Henriquez-Rivas, Petitioner v. Eric Hblder, Jr,
Attorney General, Respondent. The United NatiorghHiommissioner for Refugees’ Amicus Curiae Brief i
Support of Petitioner 23 February 2012, No. 09-71571 (A098-660-718), 16, available at:
http://www.unhcr.org/refworld/docid/4f4c97c52.html

2 Social Group Guidelines, para. 7.

29 UN High Commissioner for RefugeeRivera-Barrientos v. Holder, United States Attorr@gneral: Brief of
the United Nations High Commissioner for RefugegdAmicus Curiae in Support of Petitiondr8 August
2010, No. 10-9527, p. 13, available fattp://www.unhcr.org/refworld/docid/4c6cdb512.html
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regardless of whether their belief is manifestecham-visible private ways or more visible
public ways®

2.3.4 Nevertheless, an attribute or characteri$tat is given expression in an external
manner may reinforce a finding that an applicahbgs to a particular social group, but it is
not a pre-condition for recognition of the group.fact, a group of individuals may seek to
avoid manifesting their characteristics in sociptgcisely to avoid attracting persecution.
The requirements of “visibility” and/or “externalamifestation” are also, in UNHCR'’s view,
inconsistent with theConseil d’Etats decision inOurbih which did not require a test of
visibility or of “external manifestation”. In addn, “external visibility” does not appear as a
condition to be fulfilled in two decisions of ti#onseil d’Etatdated 14 June 2010FPRA c/
A3? andOFPRA c/ M.H*® According to these decisions, the definition ofefmbership of a
particular social group” must be read in accordawith Article 10 of the Qualification
Directive®® that does not require behaviours to be expresseahiexternal manner or of
protest. The CNDA has recognized that social graupg exist where members of the group
have neither asserted nor manifested their atesbut society where such expression would
have a bearing on their risk of persecuffdhis approach appears to have been more
constant since the above mentioi@mhseil d’Etatdecisions of 14 June 2010.

2.3.5 As noted in paragraph 2.2.3, while persegusgis targeted at the group should not
exclusively define the group, “it may be a relevéattor in determining the visibilitpf a
group in a particular society® This language used in the Social Group Guideliektes to
the role of persecution in defining a particulaciabgroup and is meant to illustrate how
being targeted can, under some circumstancestdetie identification or even the creation
of a social group by its members which is set apad way that renders them subject to

%0 Social Group Guidelines, para. 15.

3L UNHCR, HJ (Iran) and HT (Cameroon) v. Secretary of Statethe Home Department - Case for the first
intervener (the United Nations High Commissioner fRefugees) 19 April 2010, available at:
http://www.unhcr.org/refworld/docid/4bdlabbc2.hinpara. 26 et seq.; UNHCRUNHCR statement on
religious persecution and the interpretation ofiélg 9(1) of the EU Qualification Directivel7 June 2011,
available athttp://www.unhcr.org/refworld/docid/4dfb7a082.htrat Section 4.3.

¥ CE, OFPRA c¢. A, No. 323669, 14 June 2010, available  at:
http://www.unhcr.org/refworld/docid/4fc8d9012.html.

% CE,OFPRA cM.H., No. 323671,14 June 2010.

34 Council of the European Uniofouncil Directive 2004/83/EC of 29 April 2004 onrlithum Standards for
the Qualification and Status of Third Country Natids or Stateless Persons as Refugees or as PeWgbns
Otherwise Need International Protection and the teahof the Protection Granted9 May 2004, 2004/83/EC,
available at:http://www.unhcr.org/refworld/docid/4157e75e4.ht(tQualification Directive”). Member States
shall take Art. 10, paragraph 1 d) of the Qualiima Directive into account when assessing thearsdor
persecution. According to the above-mentioned nparsocial group is considered as such when: mendfer
that group share an innate characteristic, or anomm background that cannot be changed, or share a
characteristic or belief that is so fundamentaldintity or conscience that a person should nofobeed to
renounce it, and that group has a distinct ideritityhe relevant country, because it is perceivedeaing
different by the surrounding society.

% CNDA, C. (Tunisie)) No. 634565/08015025, 7 July 2009 available at
http://www.unhcr.org/refworld/docid/4dad9db02.htpl 58): “the situation of homosexuals in Tunigaen if
they have not asserted or publicly manifested thekual orientation, makes it possible to regasintas a
defined group of people that is sufficiently idéatile in the eyes of the Tunisian authorities aodiety for
them to be at risk of persecution.”;, CNDM.N. (Cameroon)No. 09012710, 10 January 2010: “Given the
situation currently prevailing in Cameroon, theuatton of homosexuals, even if they have not asdeor
publicly manifested their sexual orientation, makgmssible to regard them as a defined groupeopie that is
sufficiently identifiable in the eyes of the Turisiauthorities and society for them to be at righessecution.”

% Social Group Guidelines, para. 14. See also, UNH&Rdance Note on Refugee Claims Relating to Victims
of Organized Gangs31 March 2010, available altttp://www.unhcr.org/refworld/docid/4bb21fa02.hfnat
para. 35: “The fact that members of a group hawenbear are being persecuted may serve to illusttae
potential relationship between persecution andracpdar social group.”
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persecution. This illustration is not intended todifly the “social perception” approach or to
define this approach as requiring “external marteéfigsn” rather than or in addition to
“perception”. Further, it is not intended to estsiblor support “visibility” as a decisive
requirement that must be met in every case in otdedemonstrate membership of a
particular social group.

2.3.6 In conclusion, nothing in the 1951 Conventanits 1967 Protocol or the Social
Group Guidelines supports the imposition or useswéh tests to make a social group
determination.

2.4  The “circumscription” requirement is inconsistent with the object and purpose
of the 1951 Convention and the Social Group Guideles

2.4.1 As a matter of construction, the definitidrtlee group needs delimiting so as not to
render the other four Convention grounds superiibbut this delimitation does not bear on
the size of the group itself. In UNHCR'’s view, tbze of the purported group is not a
relevant criterion in determining whether a pafacisocial group exists within the meaning
of Article 1A(2) of the 1951 Conventiofi. Particular social groups may thus be broadly
defined. “Women” is an example of a social subseindividuals who share common
characteristics and are frequently perceived inesp@s a group (e.g. insofar as they are
treated differently to men). As such, they may t¢iome a particular social group.

2.4.2 Although the size of the group has sometibeen used as a basis for rejection of
more broadly defined groups such as “women” from dipplication of Article 1A(2), this
argument has no basis in fact or [&wErench jurisprudence requiring that the group be
restrictively defined appears to stem from a gdr@yacern about the potential for unlimited
expansion of the social group groutidThis concern is misplaced. First, it is a well-
established principle that “the fact that large bens of persons risk persecution cannot be a
ground for refusing to extend international prdtettwhere it is otherwise appropriaf&”.
Second, none of the other Convention grounds ariéelil by the question of siZé Third, a

37 Social Group Guidelines, para. 2.

3 Social Group Guidelines, para. 18.

39 Social Group Guidelines, para. 12. See also, UNH&Rdelines on International Protection No. 1: Gende
Related Persecution Within the Context of Artick(2) of the 1951 Convention and/or its 1967 Protoco
Relating to the Status of Refugees7 May 2002, HCR/GIP/02/01, available at:
http://www.unhcr.org/refworld/docid/3d36f1c64.ht(fiGender-Related Persecution Guidelines”), paa. 3

0 Social Group Guidelines, para. 18-19; Gender-RelaPersecution Guidelines, para. 31; Trafficking
Guidelines, para. 37.

“l See cases cited in footnote 26 above: CRR, 23 iNbee 1998 Ayoubi CRR, 20 October 199%anzinga
CRR, 20 December 199®Mahmudul Haque Jewel

2 Social Group Guidelines, para. 18-19; Gender-RdlaPersecution Guidelines, para. 31; Trafficking
Guidelines, para. 37. As Dawson J noted in the Kighrt of Australia decision iApplicant A “I can see no
reason to confine a particular social group to sgralups or to large ones; a family or a group ahmmillions
may each be a particular social grou@:and Another v Minister for Immigration and EthrAdfairs and
Another Australia: High Court, 24 February 1997, avaidabl at:
http://www.unhcr.org/refworld/docid/3ae6b7180.htarid as Gleeson CJ noted in the High Court of Aliatr
decision inKhawar, “[i]t is power, not number, that creates the dtinds in which persecution may occur”,
Minister for Immigration and Multicultural Affairs. Khawar, [2002] HCA 14, Australia: High Court, 11 April
2002, para. 33, available attp://www.unhcr.org/refworld/docid/3deb326b8.htiRbr recent acknowledgement
of this in a civil law case, see decision No. 342009, 28079130032011100466, Spdiribunal Supremp24
October 2011, available dtttp://www.unhcr.org/refworld/docid/4fd604e72.htrtin fact, the group size is not
an important criterion” (p. 7).

*3 Social Group Guidelines, para. 18-19; Gender-RdlaPersecution Guidelines, para. 31; Trafficking
Guidelines, para 37.
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broad definition of the group does not mean thhtrembers of the group will qualify as
refugees — each applicant must still meet the attieria of the refugee definitid.

2.5  Victims of trafficking or persons at risk of trafficking may constitute a particular
social group under the “social perception” approach

2.5.1 The “membership of a particular social grogpjund for refugee protection should
be read in a contemporary context. Social grouasdid not exist in the past may exist or be
emerging today. As expressed in the Social Grouplé€hnes, “the term membership of a

particular social group should be read in an evwahatry manner, open to the diverse and
changing nature of groups in various societies andlving international human rights

norms.™ Victims and potential victims of trafficking mayalify as refugees where it can be
demonstrated that they fear being persecuted &sores of their membership of a particular
social group.

2.5.2 As noted in UNHCR’s Trafficking Guidelinesa ‘society may, depending on the
context, view persons who have been trafficked esgaizable group within that societ}”

In establishing that victims or potential victimktrmafficking may qualify for refugee status
for reasons of their membership of a particularisdogroup, it is not necessary that the
members of a particular group know each other so@ate with each other as a group. It is,
however, necessary that they either share a conuharacteristic other than their risk of
being persecuted or are perceived as a group hgtgat large’’ In relation to the two cases
underlying this statemefif, the CNDA has recognized that victims of traffiakimay
constitute a particular social group within the mag of the 1951 Convention, framing the
group for example as ‘women subjected to humatidkaig by trafficking networks’. The
CNDA has also affirmed that women fleeing othenfsrof gender-related persecution such
as forced marriage and female genital mutilatiory fall within the “particular social group”
category and be eligible for protection under tBBI1Conventiofi®

2.5.3 In many refugee claims relating to gendeebtigsersecution, including trafficking-
related claims, the particular social group coudd dharacterized simply as “women” or
“women from [name of country]”. This approach haseb widely accepted by several
jurisdictions, including Australia, the United Kidgm, Canada and New Zealafidractors
which may distinguish women as targets for tra#fick are generally connected to their
vulnerability in certain social settings and therefcertain social subsets of women may also

*4 Social Group Guidelines, para. 17; Trafficking Galines, para. 37.

“5 Social Group Guidelines, para. 3.

“% Trafficking Guidelines, para. 39.

*" Trafficking Guidelines, para. 37.

“8 See supra note 1.

49 See e.g. CNDAS.,No. 643746/09002565, 19 November 2009 (womefasing forced marriage and viewed
as transgressing social norms of Guinean society), available at:
http://www.unhcr.org/refworld/docid/4dad9db02.htfpl 56) ; CNDA,D., No. 636210/08016675, 28 July 2009,
available athttp://www.unhcr.org/refworld/docid/4dad9db02.ht¢pl 57); i.e. persons showing their opposition
to being subject to female genital mutilation (FGM) refusing to subject their minor children to such
opposition being perceived as a transgression sfoowary norms in their country of origin, and whe a
consequently subject to violence themselves or ehtisor daughters are subject to FGM against thidir

* That “women” or women from a particular countryncaonstitute particular social groups have been
recognized by several jurisdictions. See jurispnegefrom Australia (e.ghawar (2002) 210 CLR), the UK
(e.g.Shahand Islam[1999] 2 AC 629 andK. v. Secretary of State for the Home Departnj2d®7] 1 AC 412),
Canada (e.gGutierrez v. Minister of Citizenship and Immigrati¢2011) FC 1055;Josile v. Minister for
Citizenship and Immigratio(2011) FC 675Begum v. Minister of Citizenship and Immigrati@011] FC 10),
New Zealand (e.g. NZ Refugee Status Appeals AuthoRefugee Appeal No. 71427 (16 August 2009
(Iran) [2011] NZ Immigration and Protection Tribunal 80122 November 2011)).
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constitute particular social groups. Women and stsbghereof may share common
characteristics such as gender and social classhwkt them apart in society. Examples of
such subsets of women could, depending upon théexiprbe single women or single

mothers, illiterate or poorly educated wontén.

2.5.4 Former victims of trafficking who have esaapleeir traffickers (including those who
have been freed through law enforcement actiojuding from abroad, sometimes with
unpaid “debts” owed to the trafficking rings, wouldd a cognizable group in certain contexts.
Their past experience including their exploitatimmd/or their escape from the traffickers
could set them apart in society. In the eyes ofpgrpetrators, their refusal to submit and pay
back perceived debts counteract the hegemony amtot®f the trafficking network, thus
marking them out. CNDA has acknowledged this riskidentifying “women who were
forced into prostitution and who have escaped tipamps/traffickers” as constituting a
particular social group within the meaning of tt851 Convention” UNHCR welcomes this
development in French jurisprudence.

3. Victims and potential victims of trafficking may be persecuted “for reasons” of
one or more of the Convention grounds (“nexus” or tausal link”)

3.1 To qualify for refugee status, an individual shestablish a well-founded fear of
persecution “for reasons of” race, nationality,giein, membership of a particular social
group or political opinion. Victims and potentialctims of trafficking may thus qualify as
refugees where it can be demonstrated that they aavell-founded fear of being persecuted
for reasons of their membership of a particulariadagroup or any of the other Convention
grounds. It is sufficient that the Convention grdure a relevant factor contributing to the
persecution; it is not necessary that it be the,sof even dominant, cause. According to
UNHCR:

“In relation to asylum claims involving traffickinghe difficult issue for a decision-
maker is likely to be linking the well-founded feaf persecution to a Convention
ground. Where the persecutor attributes or impateSonvention ground to the
applicant, this is sufficient to satisfy the cauga.”>*

3.2 Both the Trafficking Guidelines andJNHCR’s Guidelines on International
Protection No. 1: Gender-Related Persecution Witthie Context of Article 1A(2) of the

> Trafficking Guidelines, para. 38.

2 |n several decisions taken before the decision@fpril 2011 and 15 March 2012 concerning female
victims of trafficking and referred to in footnote the CNDA took the view that female victims ddfficking
were not eligible for refugee status under Artithy2) of the 1951 Convention. According to the Gaatrthat
time, female victims of trafficking would rather leéigible for subsidiary protection in consideratiof the fact
they face a real risk of serious harm in their ¢oaa of origin due to the fact they are escapirtgaéficking
network and that they still have to pay back thiebt. See CNDA, 29 July 201®,, No. 10020534 (Nigerian
woman escaping a prostitution network in Spain), ailable at
http://www.unhcr.org/refworld/docid/4fc8d40a2.htm@NDA, 1 October 2010, No. 1000102@, (Nigerian
woman forced into a prostitution network in the @Kd submitted to theuju” ritual who escaped in France
where she was reached by her traffickers), availalbhttp://www.unhcr.org/refworld/docid/4fc8d6562.html
CNDA, 18 November 2009)., No. 097650 (Nigerian woman who was reduced #hdwery at first and then
sold to a prostitution and drug trafficking netwankitaly from which she was removed upon arriveFrance);
CNDA, 23 October 200%., No. 09000931 (Nigerian woman forced into prosiin in France on account of
an influential person in Nigeria).

%3 Trafficking Guidelines, para. 29, UNHCHterpreting Article 1 of the 1951 Convention Rilgtto the
Status of RefugegeApril 2001, available afhttp://www.unhcr.org/refworld/docid/3b20a3914.htrat paras. 19
and 25.
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1951 Convention and/or its 1967 Protocol Relatinoghe Status of Refugepsovide legal
interpretative guidance on the causal link betwtbenwell-founded fear of persecution and a
Convention ground’ The following substantive issues are relevantatednining the causal
link between their well-founded fear of persecutsom a Convention ground:

“In cases where there is a risk of being persecatede hands of a non-
State actor for reasons related to one of the Guiore grounds, the
causal link is established, whether or not the dxs®f State protection
is Convention-related. Alternatively, where a rigkpersecution at the
hands of a non-State actor is unrelated to a Caioreground, but the
inability or unwillingness of the State to offeropection is for reasons
of a Convention ground, the causal link is alsalaihed.?®

“Trafficking in human beings is generally a commakrenterprise [...];
this overriding economic motive does not, howevekclude the
possibility of Convention-related grounds in theg&ing and selection
of victims of trafficking. [...] For instance, Stateshere there has been
significant social upheaval and/or economic tramsitor which have
been involved in armed conflict resulting in a dawn in law and
order are prone to increased poverty, deprivatimh dislocation of the
civilian population. Opportunities arise for orgaeil crime to exploit
the inability, or lack of will, of law enforcememtgencies to maintain
law and order, in particular the failure to ensadequate protection for
specific or vulnerable groups®

“For example, members of a certain race or ethmawg in a given
country may be especially vulnerable to traffickirapd/or less
effectively protected by the authorities of the iy of origin. Victims
may be targeted on the basis of their ethnicityionality, religious or
political views in a context where individuals wisipecific profiles are
already more vulnerable to exploitation and abuS&avying forms.
Individuals may also be targeted by reason of tlhelonging to a
particular social group. As an example, among caidor women
generally in a particular society some subsetddflien or women may
be especially vulnerable to being trafficked andyroanstitute a social
group within the terms of the refugee definitionhu§, even if an
individual is not trafficked solely and exclusivefgr a Convention
reason, one or more of these Convention grounds h@ase been
relevant for the trafficker’s selection of the peutar victim.”’

4, The applicability of Internal Flight or Relocation Alternative to claims for
international protection by victims of trafficking or persons at risk of being trafficked

4.1 UNHCR'’s position on the applicability of IntainFlight or Relocation Alternative
(“IFA™) is contained inUNHCR'’s Guidelines ofiinternal Flight or Relocation Alternative”

* Trafficking Guidelines, paras. 29-32; Gender-Reld®ersecution Guidelines, paras. 28-31.
* Trafficking Guidelines, para. 30.
% Trafficking Guidelines, para. 31.
*" Trafficking Guidelines, para. 32.
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Within the Context of Article 1A(2) of the 1951 @emtion and/or 1967 Protocol Relating to
the Status of Refuge@4 A Guidelines”)"®

4.2 A consideration of IFA necessitates regard tfe personal circumstances of the
individual claimant and the conditions in the cayrfor which the IFA is proposed. Within
the context of the holistic assessment of a clainrdfugee status, the assessment of whether
or not there is an IFA requires two main analy§Bsthe relevance analysi¥ and (ii) the
reasonableness analySs

4.3  When undertaking the relevance analysis, iitnjgortant to note that with regard to
trafficking for the purpose of sexual exploitatiamhich is recognized as a form of gender-
related persecutiotl, the agent of persecution is often a non-State tagem as such,
particular considerations, as set forth in the Géidelines, apply:

“Where the claimant fears persecution by a noneStagent of

persecution, the main inquiries should include aseasment of the
motivation of the persecutor, the ability of thegezutor to pursue the
claimant in the proposed area, and the protectiomilable to the

claimant in that area from State authorities. Athwjuestions involving

State protection generally, the latter involvesgaluation of the ability

and willingness of the State to protect the claimBiom the harm

feared. A State may, for instance, have lost dffectontrol over its

territory and thus not be able to protect. Laws arm@thanisms for the
claimant to obtain protection from the State maffeot the State’s

willingness, but, unless they are given effectriacfice, they are not of
themselves indicative of the availability of prdien. Evidence of the
State’s inability or unwillingness to protect thi@aimant in the original

persecution area will be relevant. It can be presuthat if the State is
unable or unwilling to protect the individual inepart of the country, it
may also not be able or willing to extend protettio other areas. This
may apply in particular to cases of gender-relgmtecution *

44  As such, any assessment of IFA would need tamee the availability and
accessibility of State protection from potentiataliation, threats of re-trafficking in the
proposed area of relocation as well as safe-hcars@®ther appropriate support. These must
be effective and of a durable nature, and wouldiiregnore than the existence of national
anti-trafficking legislation or Non-Governmental ganizations operating in the area. This
may require physical protection and identity chaffge

8 UNHCR, Guidelines on International Protection No. 4: "Imel Flight or Relocation Alternative" Within the
Context of Article 1A(2) of the 1951 Convention/and.967 Protocol Relating to the Status of Refggasa
July 2003, HCR/GIP/03/04, available athttp://www.unhcr.org/refworld/docid/3f2791a44.htm(“IFA
Guidelines”).

%9 The elements to be examined under this analysisherfollowing: Is the area of relocation pradticasafely
and legally accessible to the individual? Is theragof persecution a State or non-State agent? d\Vial
claimant be exposed to a risk of being persecutedher serious harm upon relocation?

9 The criterion to be examined under this analysisCan the claimant lead a relatively normal lifehaut
facing undue hardship?

®1 UN Committee on the Elimination of Discriminatiohgainst Women (CEDAW),CEDAW General
Recommendations No. 18dopted at the Eleventh Session, 1992 (containedocument A/47/38), 1992,
A/A7/3, paras. 6-9 and Article 6, para. 14, avadald: http://www.unhcr.org/refworld/docid/453882a422.html
2 |FA Guidelines, para. 15.

% Council of EuropeCouncil of Europe Convention on Action Against fickfng in Human Beingsl6 May
2005, CETS 197, available dittp://www.unhcr.org/refworld/docid/43fded544.htnArt. 28 (2), which was
ratified by France on 9 January 2008.
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4.5 Moreover, criminal trafficking networks oftemye a wide reach. This may have an
impact upon whether an IFA is safe. It is not suéint simply to find that the original agent
of persecution has ngetestablished a presence in the proposed relocatemn Rather, there
must be reason to believe that the reach of thetamgersecution is likely to remain outside
the designated place of internal relocation.

4.6  With respect to the “reasonableness analysis”IFA, victims of trafficking are
already persons with certain vulnerabilittésand therefore their capacity to re-establish
themselves in a new location may be more limitadcdnclusion, the following substantive
and evidentiary issues should be taken into corsid® when considering the
reasonableness of an IFA:

“The personal circumstances of an individual shaalidays be given
due weight in assessing whether it would be untialgh and therefore
unreasonable for the person to relocate in the queg area. Of
relevance in making this assessment are factofs asia@ge, sex, health,
disability, family situation and relationships, &dc or other
vulnerabilities, ethnic, cultural or religious caaerations, political and
social links and compatibility, language abilitiesducational,
professional and work background and opportunitesg any past
persecution and its psychological effects. In patér, lack of ethnic or
other cultural ties may result in isolation of thmlividual and even
discrimination in communities where close ties bfstkind are a
dominant feature of daily life. Factors which magt ron their own
preclude relocation may do so when their cumulagiifect is taken into
account. Depending on individual circumstancesséhfactors capable
of ensuring the material and psychological wellRgebf the person,
such as the presence of family members or otheedocial links in the
proposed area, may be more important than otfi&rs.”

“Psychological trauma arising out of past persecuthay be relevant in
determining whether it is reasonable to expecttaenant to relocate in
the proposed area. The provision of psychologisaéssments attesting
to the likelihood of further psychological traumaom return would
militate against finding that relocation to the ares a reasonable
alternative. In some jurisdictions, the very fabatt the individual
suffered persecution in the past is sufficienttself to obviate any need
to address the internal relocation isstfe.”

UNHCR
12 June 2012

® Trafficking Guidelines, para. 32.
% |FA Guidelines, para. 25.
% |FA Guidelines, para. 26.
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