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Submission by the Office of the United Nations High Commissioner for Refugees
in the case of Kuri¢ and Othersv. Slovenia (No. 26828/06)

1. Introduction®

1.1. By letter of 26 May 2011, the European Co#itHoman Rights (“the Court”) granted the Office of
the United Nations High Commissioner for RefugeeNHCR”) leave to make written submissions as adhi
party in the case oKuri¢ and Others v. SlovenigApplication no. 26828/06). UNHCR welcomes this
opportunity, as the case raises a number of legaks relating to statelessness, in particuladjrikébetween
residency status and citizenshiip the context of statelessness resulting frorteStaccession.

1.2. UNHCR has been mandated by the UN Generalni{dgeto prevent and reduce statelessness around
the world, as well as to protect the rights ofededs people. UN General Assembly resolutions 3Xx4V)

and 31/36 designated UNHCR as the body to exarhimeases of persons who claim the benefit of thd 19
Convention on the Reduction of Statelessness anaks$st such persons in presenting their claimthéo
appropriate national authorities. In 1994, the UBh&al Assembly further entrusted UNHCR with a glob
mandate for the identification, prevention and ctn of statelessness and for the internationatletion of
stateless persofsThis mandate has continued to evolve as conclssidrtUNHCR’s Executive Committde
have been endorsed by the UN General Assembly.r thme, UNHCR has developed a recognized expertise
on statelessness issues.

1.3. Part 2 of this submission examines the conakgtatelessness, as a worldwide phenomenon, las we
as the international and regional legal framewa$sblished to address statelessness, both glaballyn the
context of the wide-scale loss of citizenship apasequence of the wave of State succession irpEuncthe
late twentieth century. Part 3 provides informatimm statelessness in the successor States of therfo
Socialist Federal Republic of Yugoslavia (“SFRYWith a particular focus on the deprivation of peneat
residency status resulting from the erasure procesSlovenia, precluding those affected from acdogss

U This submission does not constitute a waiver, @gor implied, of any privilege or immunity whithNHCR and its staff enjoy under
applicable international legal instruments and gedized principles of international law.

1 n this submission, the terms nationality andzeitiship are used interchangeably to describe ¢ bond between an individual (the
national or citizen) and a State. While both tearss frequently used interchangeably in internatigublic law, on the national level
these terms are often given distinct meanings.

2 UNGA resolutions A/RES/49/169 of 23 December 1884l A/RES/50/152 of 21 December 1995. The latteloesses UNHCR's
Executive Committee Conclusion No. 78 (XLVI) — 19%5evention and Reduction of Statelessness and thiedbion of Stateless
Personsat: http://www.unhcr.org/refworld/docid/3ae68c443f.html

3 UN High Commissioner for RefugeeSpnclusion on International Protectipi®5 October 2001, No. 90 (LII) - 2001, para. @),
http://www.unhcr.org/refworld/docid/3bd3e3024.hiiGleneral Conclusion on International ProtectjdiD October 2003, No. 95 (LIV)
- 2003, para. (y), atttp://www.unhcr.org/refworld/docid/3f93aede7.hif@eneral Conclusion on International Protectjdd8 October
2004, No. 99 (LV) - 2004, para. (aa), http://www.unhcr.org/refworld/docid/41750ef74.htn@eneral Conclusion on International
Protection 07 October 2005, No. 102 (LVI) - 2005, para. @t),http://www.unhcr.org/refworld/docid/43575ce3e.hti@bnclusion on
Identification, Prevention and Reduction of Stagsfeess and Protection of Stateless Persa®®ctober 2006, No. 106 (LVII) - 2006,
paras. (f), (h), (i), (j) and (t), atittp://www.unhcr.org/refworld/docid/453497302.html

4 Some recent documents of UNHCR on the topic irelUNHCR, Discussion paper for the Regional Expert RoundtairieGood
Practices for the Identification, Prevention anddBetion of Statelessness and the Protection okle&g Persons in South East Asia
28-29 October 2010, alxttp://www.unhcr.org/4d7de5ec9.htmMUNHCR, A Guide to Teaching on Statelessnedsptember 2010, at:
http://www.unhcr.org/4d40207a9.htmUNHCR, UNHCR Action to Address Statelessness — A Straimfg March 2010, at:
http://www.unhcr.org/4b960ae99.himMUNHCR, Civil Registration and the Prevention of Statelessn a Survey of Roma, Ashkaelia
and Egyptians in Montenegray 2009, athttp://www.unhcr.org/4b71228e9.htmdNHCR, Statelessness: An Analytical Framework
for Prevention, Reduction and Protectjdfebruary 2009, alittp://www.unhcr.org/49a271752.html




effective procedures for the acquisition of citigkip. Part 4 describes the current situation afextgpersons in
Slovenia, emphasising the legal and material diffies that confronts such persons. Part 5 outlithes
significance of the international and Europeanllsgandards pertaining to the right to nationalityhe context
of assessing the situation of those erased peis@isvenia who were left stateless.

2. General observations about statel essness
2.1. Statelessness as defined under international law

2.1.1. A “stateless person” is defined in interoadl law as a person who is “not considered astiana
by any State under the operation of its l&wghd is thus someone withoahy nationality or citizenship
anywhere. This definition, sometimes referred tal@gurestatelessnessis set out in article 1(1) of the 1954
Convention relating to the Status of StatelessdPer§1954 Convention”) and is considered to hastdeved
the status of customary international law.

2.1.2. As described further below, in the contdxthe successor States of the SFRY, including Siave
serious issues of statelessness occurred as & oéstk process of State succession, renderintyichls
stateless as per the international definition setroarticle 1(1) of the 1954 Convention.

2.2. The global statel essness phenomenon

2.2.1. UNHCR estimates that there are up to 12ianillstateless persons worldwide. Statelessness,
however, is a phenomenon that often goes unrecofeduch, UNHCR considers that there may actuadly
many more stateless persons worldwide. UNHCR estignthat there were approximately 640,000 stateless
persons in Europe at the end of 2009.

2.2.2. Statelessness can occur as a result obthplex, technical operation of citizenship laws &edause
of failures in the observance of the human righhationality® It can also arise as a result of discrimination
against particular ethnic groups or against wormedia their children when women marry foreignershave
children out of wedlock. While some regions haveyda stateless populations than others, every state
continent is (or potentially is) affected by stassness.

2.2.3. Statelessness results in the denial of huights generally only accorded to citizens, susltertain
political rights. In practice, it also often limitnjoyment of other rights including, most commorhose to
birth registration, identity documentation, edusafi health care, legal employment, property ownprsh
political participation and freedom of movement.

5 International Law Commission,Draft Articles on Diplomatic Protection with Comntaries 2006, p. 49, at:

http://untreaty.un.org/ilc/texts/instruments/enigldommentaries/9_8 2006.pdf

6 Although the ternde factostatelessness has been used to describe a laffective nationality in a number of different certs,
consensus has emerged in relation to an operataefalition for de factostatelessness, which provides thaD]4 factostateless
persons are persons outside their country of traionality who are unable or, for valid reasoms, nwilling to avail themselves of the
protection of that country. Protection in this sensfers to the right of diplomatic protection esised by a State of nationality in order
to remedy an internationally wrongful act againse @f its nationals, as well as diplomatic and atarsprotection and assistance
generally, including in relation to return to thet® of nationality.” UNHCREXpert Meeting - The Concept of Stateless Persodsru
International Law (Summary Conclusions)ay 2010, available afttp://www.unhcr.org/refworld/docid/4calae002.html

" The International Law Commission’s 20@ommentary on the Draft Articles on Diplomatic Rction states that the 1954
Convention definition of a “stateless person” iticke 1(1) can “no doubt be considered as havirguimed a customary nature,” under
international law. The Council of Europe has enédrthis definition of a stateless person in artidle) of the 2006 Convention on the
Avoidance of Statelessness in Relation to State&aston, which establishes the following: “Statahess’ means the situation where a
person is not considered as a national by any Stader the operation of its internal law.” UNHCRIiristhe process of developing
authoritative guidelines on the scope and contktiteodefinition contained in article 1(1) of th854 Convention.

8 The right to nationality is enshrineidter alia, in Article 15(1) of the Universal Declaration ldfiman Rights. See para. 2.3.3 below.
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2.3. Theinternational and regional legal framework relating to statelessness

2.3.1. Two international treaties have been estabtl to address the global problem of statelessibgss
1954 Conventiohsets out the international legal definition otatsless person. The object and purpose of the
1954 Convention is to secure for stateless pedpewidest possible enjoyment of their human rigdrig
regulate their status, thereby ensuring that theynat left in legal limbo. The 1954 Convention aoWwledges
that stateless persons are more vulnerable thamr @heigners. It therefore contains provisions alihinter

alia, oblige States Parties to extend administrativestasxe to stateless persons and to issue thenideitlity
papers (regardless of legal stattiand travel documerlts as well as to facilitate their naturalisation.

2.3.2. The 1961 Convention on the Reduction ofeBtasness (“1961 Conventiof’yequires that States
Parties establish safeguards in domestic legislaboaddress statelessness occurring at birthter ia life.
There are four main areas in which the 1961 Comwemirovides measures to prevent and reduce stateiss:

to avoid statelessness due to loss or renunciafiorationality** to reduce statelessness due to deprivation of
nationality’® to avoid statelessness at birth and among chiffrand to avoid statelessness in the context of
State successidn.

2.3.3. Whereas it is the prerogative of Statesdterthine the rules for acquisition, change and tufss
nationality, in so doing they must comply with imtational law, in particular human rights law. A&lé 15 of
the Universal Declaration of Human Rights (“UDHRjRovides that “everyone has the right to a nationat®
This right, albeit with varying formulations, iscluded in a number of international legal instrutsesuch as
the International Covenant on Civil and Politicagiis™® the International Convention on the Elimination of
All Forms of Racial Discriminatio? the Convention on the Elimination of All Forms Biscrimination
against Women! and the Convention on the Rights of the CFild.

2.3.4. Following the crisis of statelessness thasefrom the process of State succession in Europies
1990s, notably as a result of the breakup of Czdoliakia and the dissolution of SFRY and the Souigibn,

a series of international and regional instrumemése adopted to prevent statelessness from ocguimin
situations of State succession. In 1999, the lateynal Law Commission adopted comprehensive “Draft
Articles on Nationality of Natural Persons in R&atto the Succession of States” (“ILC Draft Arést). The
ILC Draft Articles reflect general principles ofwaexisting treaty law and State practice as welt@ntaining
provisions that constitute the progressive develmmof international la® Of particular relevance in the
present case, are: draft articles 5 and 14 whieh wih the rights to nationality of those habilyaiesident in

® UN General Assembl\Gonvention Relating to the Status of StatelessdPer@8 September 1954, United Nations, Treaty Seviais,
360, p. 117, athttp://www.unhcr.org/refworld/docid/3ae6b3840.htrls of 6 June 2011, sixty-six States were partythe 1954
Convention. Slovenia became party to this Convertio 6 July 1992.

101954 Convention, Articles 25 and 27.

111954 Convention, Article 28.

2 Some of these guarantees apply to all statelessmewhereas others are reserved to statelesmpelawiully present’ or ‘lawfully
staying'’ in the territory.

13 UN General Assembly;onvention on the Reduction of Statelessr@&#éugust 1961, United Nations, Treaty

Series, vol. 989, p. 175, dittp://www.unhcr.org/refworld/docid/3ae6b39620.htxé of 6 June 2011, thirty eight States were ptoty
the 1961 Convention. Slovenia is not party to toisvention.

141961 Convention, Articles 5 — 7.

15 bid, Articles 8 and 9.

% bid, Articles 1 — 4.

7 bid, Article 10.

18 Universal Declaration of Human Rights, Article 15(

9 |nternational Covenant on Civil and Political RighArticle 24.

20 International Convention on the Elimination of Abrms of Racial Discrimination, Article 5.

21 Convention on the Elimination of All Forms of Diguination against Women, Article 9.

22 Convention on the Rights of the Child, Articleard 8.

2 The UN General Assembly is yet to consider wheithaill elaborate a convention or declaration lthea the ILC Draft Articles.
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the territory of a successor Stétejraft articles 6 and 7 concerning the enactment iamplementation of
legislation concerning the acquisition of natiotyalin a successor State; draft article 12 reflectthe
importance of maintaining family unity in relatiom acquisition or loss of nationality in a succesState; and
draft articles 15 and 16, which respectively uriderlthe importance of avoiding discriminatidror
arbitrarines® in decisions concerning nationality issues. Drafticle 22, which is concerned with the
attribution of the nationality of successor Statethe context of State dissolution, confirms thwortance of
habitual residence as the principal criterion Fer grant of nationality upon State succeséfon.

2.3.5. In the regional context, the 1997 Europeanv@ntion on Nationalif§ (“European Convention”) is
the principal Council of Europe treaty concernift@zenship. It requiregnter alia, successor States to take into
account a concerned person’s habitual residenceand, links with, the State when granting natiogalit
Subsequently, the Council of Europe adopted motaildd standards on these issues in the 2006 Ctamen
on the Avoidance of Statelessness in RelationateSuccession (2006 State Succession Conventidmth,

like the ILC Draft Articles, contains provisions pootect the right to nationality of those habityaksident on
the territory of, or with another appropriate coctien to, a successor State, who would otherwisstdteless’
Article 11 of the 2006 State Succession Conventsd aims to ensure the adequate dissemination of
information about rules and procedures for the mttpn of nationality by the successor State tospes
concerned. While Slovenia is not a party to eittiher 2006 State Succession Convention or the Eunopea
Convention, these instruments further demonstregarhportance of the standards pertaining to tlwedance

of statelessness in the context of State successaticularly in the Council of Europe.

2.3.6. Although the European Convention on HumaghRi (“ECHR”) does not provide for a right to
nationality, it applies to stateless persons uttgejurisdiction of the Contracting parties, withie meaning of
its Article 1. Furthermore, statelessness may fitsehstitute, or lead to a violation of, one of thights
enshrined in the ECHR.

24 “Habitual residence is the test that has mosmolieen used in practice by States for defininghkthgic body of nationals of the
successor State, even if it was not the only o8e€ commentary to draft article 5 of the ILC Dratfticles.

25 Non-discrimination is a principle enshrined in lbaustomary and treaty-based international law. ®®ementary to draft article 15
of the ILC Draft Articles.

28 The prohibition of arbitrary deprivation of natality has been reaffirmed in a number of intermaidegal instruments, including the
Universal Declaration of Human Rights, the Convamidn the Rights of the Child, the 1961 Conventiod the European Convention
on Nationality. See commentary to draft articleoféhe ILC Draft Articles.

2" The commentary to article 22 of the ILC Draft &his provides that: “Having examined State Pragcticeluding most recent
developments, the Commission reaffirmed the impaeaof the criterion of habitual residence anddiettito resort to “citizenship” of a
constituent unit of a State only with respect tospas residing outside the territory of a particidaccessor State. In the same vein,
provision 8.a of the Venice Declaration confirmée tule that “[ijn all cases of State successibie, successor State shall grant its
nationality to all nationals of the predecessoteStasiding permanently on [its] territory.”

2 Council of Europe,European Convention on NationalitEuropean Treaty Series (ETS) No. 166, 06 Noveni#37, at:
http://conventions.coe.int/Treaty/en/Treaties/Hif68.htm Article 4 provides that everyone has the righatoationality, statelessness
shall be avoided, no one shall be deprived of hisep nationality and neither marriage nor disgotubf a marriage between a national
of a State Party and an alien, nor the change tbrradity by one of the spouses during marriagelishutomatically affect the
nationality of the other.

29 Council of EuropeConvention on the avoidance of statelessness atioal to State successiofouncil of Europe Treaty Series
(CETS) No. 200, 19 May 2006 , Article 5, http://conventions.coe.int/Treaty/EN/Treaties/H&0I0.htm

%0 See also Council of Europe: Committee of MinistéRecommendation CM/Rec(2009)13 and explanatory nsrdom of the
Committee of Ministers to member states on the onality of children 9 May 2009, CM/Rec(2009)13, at:
http://www.unhcr.org/refworld/docid/4dc7bflc2.htnand Council of Europe: Committee of MinisteRecommendation R(1999)18 of
the Committee of Ministers to Member States onAth@idance and Reduction of Statelessn&SsSeptember 1999, (1999) 18, at:
http://www.unhcr.org/refworld/docid/3ae6b3964.html

31 For instance, the Chamber underlined in its judgrtfeat the European Court of Human Rights didexaiude the possibility that an
arbitrary denial of citizenship might in certaimatimstances raise an issue under Article 8 beaafutbe impact of such denial on the
private life of the individual: see, European CaafrtHuman RightsKurié¢ and others v. Sloveni@pplication No. 26828/06, judgment
of 13 July 2010, para. 353, &tttp://www.unhcr.org/refworld/docid/4c3f01312.htnejuoting the relevant case lagtivenko v. Latvia
Application No. 48321/99, decision of 23 January 020 para. 77, at:
http://cmiskp.echr.coe.int/tkp197/view.asp?item=2&pl=hbkm&action=html&highlight=Slivenko&sessiorm@1988777&skin=hudoc
-en




3. Statelessness in successor States of the former Socialist Federal Republic of Yugoslavia
3.1 Statelessnessin theformer SFRY region

3.1.1. Citizenship under the former SFRY comprised levels — the federal and republican level. This
meant that a person was both a SFRY citizen (féd&izenship) and was also a citizen of one ofrtiember —
republics (republican citizenshif).SFRY citizenship was crucial for the purposes tHteSidentity and for
accessing State rights. Republican citizenship mwegmrtant for a few specific issues, including tight to
vote. Due to the primacy of federal citizenshigatigely few people changed their republican citizieip (or
that of their new-born children), when they movethim the SFRY from one republic to another.

3.1.2. While there was no succession treaty reigglassues of citizenship following the disintegpat of
the SFRY, all successor States used the principleontinuity of internal (republican) citizenship ithe
creation of their new internal citizenship laWws#s a result, republican citizenship took on a snddew
importance, as it became the central mechanistiéemerging States to avoid large-scale statedgssmithin
the region. The fact that the SFRY successor Stitese to grant nationality based upon the listashes in
their republican nationality registers, had a nundfeonsequences.

3.1.3. In principle, statelessness should have pemrented for all former SFRY citizens becausg there

presumed to be in possession of citizenship ofadtlone of the former republics of the SFRY. Hmwvethis

approach had serious repercussions for thousangdeapfle. First of all, it was incorrect to presuthat all

former SFRY citizens possessed and could prove thener republican citizenship. In fact, someivwrbuals

could not provide proof of republican citizenshipedto loss of personal documentation and destruaifo
registers in the context of armed conflict, in fwatar in Croatia and Bosnia and Herzegovina. Meeep
UNHCR's experience in the region shows that dueattations in the registration of republican citizlip

across the six republics since 1945, it was notagbmpossible to obtain confirmation of one's rejwabl

citizenship at the place of birth. Indeed, becanfssuch problems, UNHCR has had large informatod

legal aid programmes in place for a number of y@aféve of the successor States. Those people wérm@

unable to prove their original republican citizeipsland who were not registered as citizens instinecessor
State in which they (or their parents) had migraad lived, were left stateless because they cooldrove
republican citizenship of any of the former repoblof the SFRY.

3.1.4. Although in some cases, procedures weredatred to mitigate these severe effects, for exampl
through a right of option, these procedures wetteeeilimited in time, or of practical assistancepsrticular
ethnic groups only In other cases, lack of adequate public infornmtimd advice about administrative
procedures required to regularise residence amkeghip status by successor State governmentst rifesn
many lost the opportunity to do so. This situatias disproportionately affected vulnerable gropasticularly
minority groups from other republics as well as Ropeopl€® due to their social marginalisation, acute
impoverishment, relatively low levels of civil retfiation and documentation, informal living arramgats and
widespread prejudice among the majority populatiBarticularly unable to meet onerous administrative
burdens (such as documentary requirements relttipgoof of past residence and high applicatiors)Yemany

of these minority and Roma people were not abtake advantage of procedures to regularise thgal atus.
As such, they were thereby excluded from the bddytizens, with no other nationality or effectipeocedures

to acquire citizenship open to them.

32 UNHCR, Regional Bureau for Europe (199C}tizenship and Prevention of Statelessness Litikée Disintegration of the Socialist
Federal Republic of Yugoslavikuropean Series 3(1): June 1997h#p://www.unhcr.org/46e660582.html
33 |hi

Ibid.
* |bid.
% European Commission against Racism and Intolerafloied Report on Slovenjaadopted 30 June 2006, pages 31 — 37, at:
http://hudoc.ecri.coe.int/ XMLEcri/ENGLISH/Cycle @8 CbC_eng/SVN-CbC-111-2007-5-ENG.pdf




3.2. Statelessnessin Slovenia

3.2.1. The eleven applicants in the present casadpéo the group of 25,671 people in Slovenia,viknas
the erased, who were deprived of their permanesideacy status in 1992 (the “erased”). Accordingetent
figures, 13,426 of this original group remain witlhaegulated status in Slovenia. While some of gétesed
from Slovenia have obtained citizenship from thecsgsor States to the former republics where thexe w
registered, a significant number of the erasedopesrsemain stateless.

3.2.2. These people were citizens of the formerYSBRd resided in, but were not registered citizefys
Slovenia. Following the declaration of independerared pursuant to Slovenia’s Aliens Act of 1991, 2fh
February 1992, the Slovenian authorities erasedntilees from the Slovenian registry of those permiane
residents who failed to meet the six month deadimeitizenship application conditions stipulatedtbe 1991
Citizenship Act (this decision is hereafter refdrte as “the erasure”). As outlined above, manyhose who
were not nationals of any other successor Stateywdio were unable to obtain permanent residendyssthue
to practical impediments, could not acquire Slosamationality and therefore remained stateless.

3.2.3. In 2009 and 2010, in an attempt to implentaettwo decisions by the Slovenian Constitutional
Court®” which found the erasure to be an unlawful and ostiutional acf® and to provide a “systematic
remedy of injustices imposed on erased peoflétie Slovenian authorities undertook to reform kbgal
provisions. The reform was effected in two mainge&a Firstly, retroactive permanent residence germi
effective from the time of their erasure, were ¢edrto erased persons who had already been atdgutarise
their status. This process was completed in 20&6o&lly, the authorities adopted the Act amendirgAct
Regulating the Legal Status of Citizens of Formegdslavia Living in the Republic of Slovenia (“tAet”).

Its provisions are intended to allow those who wenased, and not yet having permanent residenceitpesr
permanent residence registered, an opportunityppdyeor such a permit within three years from ttate of
entry into force of the Act.

3.2.4. The Slovenian Government’s efforts to regséathe legal status of people who were erased are
welcomed. However, UNHCR remains concerned that Gesernment’'s reform will not allow all those
affected by the erasure to receive a permanerdamsy permit and citizenship because of the remargs
imposed as part of the permanent residence agplicatocess. These may prove particularly onéfoios
vulnerable and marginalised individuals and grotusthermore, for those who have been, and whdinattee
future, able to regularise their legal status tgtodhe grant of a retroactive permanent residerarenip
consideration must also be given to past and cainipharm and injustices suffered by such people Besult

of having been erased. In certain instances, thstigg of a permanent residence permit (or citikgn)s may
therefore only constitute partial redress, givea feriousness of the situation that some of theedrain
particular those who remained stateless, have eddur

% In the present case, four of the eleven applicamtsin stateless at the time of Chamber judgment.

37 Constitutional Court decisions No U-1-284/94 dfdbruary 1999 and No U-1-246/02-28 of 3 April 2003.

% The Slovenian authorities themselves acknowletigeillegality of the erasure as an “irrefutabletfan the context of the present
case.Position of the Government of the Republic of Sl@eoncerning the request for re-examination & tase before the Grand
Chamber and concerning the judgement of the ChawifE3 July 201015 April 2010, page 3, para 4.

39 Katarina Kresal, Minister of Interior, Forward hie Information pack issued by the Ministry of hite, Erased People Information
on Arrangement of Status for People Erased fromRbemanent Population Register of the Republic lo¥ehig July 2010, p. 6.
Unofficial translation by UNHCR.

40 See below para. 4.1.



4. The current situation of erased persons
4.1. Thelegidative and administrative measuresto resolve the situation of the erased persons

4.1.1. While the implementation of the Act is sétl a relatively early stage, a number of probléwarge
arisen and may hinder attempts at regularisatiote@dl status, notably for those erased who aresotly
residing outside Slovenia. The very low numberraiged persons who have applied for a retroactivmaneent
residence permit since the entry into force ofAbesuggests that these difficulties are féal.

4.1.2. Firstly, in general, the procedure is exwvess compleX? and may discourage a number of potential
applicants despite the publication of a brochuréhgyMinistry of Interior and dissemination of infeation by
a number of local NGOs, which is intended to prewitailed information about the whole process.

4.1.3. Secondly, erased persons have to provethbgteffectively meet the conditions to be entittech
retroactive permanent residence permit. This requént of proof should not be required, as a matter
principle, since these people wédltegally deprived of their legal status which, but for grasure, would have
entitled them to permanent residency. Furthermbrajses a number of difficulties, not least assed persons
bear the entire burden of proof. In particularytlage expected to demonstrate that they have beefacto
living in the Republic of Slovenia since their args The application procedures provide that this lse done
by providing documentary evidence and/or the testiyrof withesses. UNHCR submits that documents sisch
work contracts or health insurance certificateferred to in the brochure, might be difficult toopuce, since
many of the erased were denied legal access tamgmpht or health services precisely due to theisare.

4.1.4. Those who do not furnish the evidence reglutio satisfy the condition of actually living ifo8enia

at the time of applying for a retroactive permamesidence permit, may nonetheless apply as lonigegsfall
within one of the limited number of exceptionshe tule. Eligiblity for these exceptions howevesrdifficult to
prove. Erased persons who were away for less fliaryéars must prove that their absence was doedar
more of the reasons enumerated in the Act, inctyditer alia, the consequences of the erasure or deportation.
No guidance is given as to what may constituteoafpof such reasons. In addition, those who weszatfor
more than five years also have to demonstratethiet tried to return and continue their residentehie
Republic of Slovenia during that time, which is idwaging in practice.

4.1.5. Thirdly, without additional resources affeddto the authorities in charge of processing the
applications, examination of applications is likedylast beyond a reasonable time.

4.1.6. Fourthly, applicants are expected to pageaof around 75 eurd&While vulnerable persons or those
unable to pay may be exempted, they must applgdon an exemption through a procedure which igivels
complex. In addition, the applicants bear the cémtsofficial translation of all the documents thhey are
expected to provide to the competent body.

4.1.7. Finally, erased persons who are outsideeBiavat the time of their application may face ipatar
constraints. Notably, given the absence of any Hieg procedure for them to obtain entry visagythmay
have difficulties in going back to Slovenia to @il up on their applications.

41 Letter from Mr Thomas Hammarberg, Council of Ewwdpommissioner for Human Rights, to Mr Borut Palfsime Minister of the
Republic of Slovenia, CommDH(2011)23, dated 10 M&g1, at:
https://wcd.coe.int/wcd/com.instranet.InstraSeRdetnmand=com.instranet. CmdBlobGet&Instranetimagb6%89&SecMode=1&Do
cld=1748238&Usage=2

42 The Slovenian authorities themselves acknowledgedcomplexity of the procedure. The Head of thee@brate of Migration and
Integration at the Slovenian Ministry of Interidlme Nina Gregori, recognized that it was “very cdicaied”. Quote taken from the
article of Damilana ZistZ izbrisom je bilo storjenih veliko Krivic Od daneseljavi novella zakona o izbrisaniiecer, 24 July 2010.

43 At the date of the entry into force of the Ace.i24 July 2010, the fee amounted to 74.45 eumsspS16 of the English translation of
the Brochure.




4.2. Thelegal and material difficultiesfaced by erased persons

4.2.1. UNHCR underlines that erased persons facederdes of disproportionate and continuing
consequences as a result of the erasure. Notwitlistathat such consequences vary greatly in saogein
gravity according to individual circumstances, mafiyhese persons were subsequently left in legddd and
material destitution for a number of years, somesirfor almost two decades. This is all the morendtec as
many of them had been long-term residents in Siavamd had established strong connections with the
country.

4.2.2. The erasure resulted in the deprivationegal status for those who failed to apply for Sioaa
citizenship within the prescribed time-limit or wdeapplications were rejected. Failure to meeulstipd time-
limits and rejection of applications must, howeveag, seen in the context of the difficulties facedebpased
persons in producing evidence to demonstrate llegtdid meet onerous application requirements.

4.2.3. In the absence of any legal status, erasesthps were prevented from exercising several fnedsal

rights and lost various benefits, with dire consames for their lives. Most seriously, those wha mibt have
another citizenship at the time of erasure facgdifitant difficulties acquiring nationality, andiis many
remained stateless. A significant number of erg@rdons were expelled or detained due to thegufes stay
in Slovenia. Furthermore, they were subject to ey police checks, which contributed to theirestait fear

and uncertainty. Many were not authorized to wedally or to benefit from social security or stassistance
or health insurance and care, all due to the alesehtegal status. They were also denied accesedondary
education and university.

4.2.4. UNHCR observes that deprivation of theimmement residency status and the absence of pregpect
regularise their legal status resulted in a situatif precariousness, which was all the more doutthose who
were left stateless for a protracted period asaltref the erasure. This was further accentuayetthé fact that
many of the erased were entitled to a legal stptwsuant to international standards and even daniest,
following the Slovenian Constitutional Court’s dgons, but were unable to exercise that entitlement
practice. The Court has previously ruled that fheaton endured by an applicant, who was entitted long-
term residence permit under EU law — but who instesceived successive numerous renewable short term
residence permits - was contrary to Article 8 ECHR.

4.2.5. UNHCR further recalls that the material deson into which many of the erased persons were
forced, as a result of the deprivation of theihtggto work and to housing, has further amplifiee $everity of
their plight. In this regard, a parallel may bewdnawith the Court's assessment that a Respondexte’St
failure to provide humane living conditions to asylseekers can violate Article 3 ECHR.

4.2.6. UNHCR is also concerned that the erasedpsraere subjected to discrimination in two respect
Firstly, the decision to erase them clearly targetespecific group, namely the citizens of the SFR/ifile
other foreigners were not affectfdThe discriminatory nature of that decision was ficored by the
Constitutional Court in its 1999 rulifi§.Secondly, many of the erased persons enduredrdisation on the
grounds that they were lacking legal status.

4.2.7. Importantly, some of the persons conceroegis a remedy for their situation before the Shiae

authorities. Given the large number of cases irciwkegal remedies have been pursued and the facsdime
of the Courts’ proceedings are still pending, dii$icult to provide an overall assessment of éxént to which
the domestic legal system as a whole has providecetased with an effective remedy against theouari

44 European Court of Human Rightdendizabal v. FrangeApplication No. 51431/99, judgment of 17 Janu20p6, paras. 72-79, at:
http://www.unhcr.org/refworld/docid/45cc8aff2.html

48 European Court of Human Rightd,S.S. v. Belgium and Greedpplication No. 30696/09, Grand Chamber judgnei21 January
2011, paras. 263-264, attp://www.unhcr.org/refworld/docid/4d39bc72.html

¢ Tomaz DeZelarCitizenship in Slovenia: the regime of a natiorialisor a Europeanising state®orking Paper 2011/16, p. 16 and
footnote 42, at:

http://www.law.ed.ac.uk/file _download/series/32@izeinshipinsloveniatheregimeofanationalisingorapaemisingstate.pdf

47 Constitutional Court decision No U-1-284/94 of ddfuary 1999.




measures affecting their human rights. However, @RHs concerned that the Slovenian authoritiegdaib
implement a significant number decisions of the sEtutional Court in favour of the erased throughthe
1990s and at the beginning of 208 his raises serious questions about the effeais®of available remedies
in practice.

4.2.8. It flows from the issues outlined abovet ithe capacity of many of the erased to establigth a
develop relationships with other human beings dedoutside world, as well as certain aspects of goeial
identity, have been disproportionately and neghtiaéfected since their erasure.

5. An assessment of the situation of those erased persons who where left stateless in light of the
relevant inter national and European standards

5.1. UNHCR shares this Court’'s assessment “thatpitigciples underlying the Convention for the
Protection of Human Rights and Fundamental Freedmmaot be interpreted and applied in a vacutimayid
that this instrument “should be interpreted asasupossible in harmony with other principles oemnational
law of which it forms part®

5.2. The UN and Council of Europe instruments nmegato the right to nationality and the avoidanoe a
reduction of statelessness, outlined in sectioraB®e, are of particular interest for the Couasessment:

5.3. Firstly, these instruments demonstrate thstexce of a broad consensus about the importartbe of
right to nationality, and its corollary: the pripte that statelessness is to be avoided. Thid isuden article 4
of the European Convention, the Explanatory Repdrwwhich indicates that “[tlhe obligation to avoid
statelessness has become part of customary iriteralataw...” In addition, preambular paragraph 2 of the
2006 State Succession Convention provides thatdtoédance of statelessness is one of the mairecosof
the international community in the field of natitihd and follows with article 2 which states thge]veryone
who, at the time of the State succession, had #temality of the predecessor State and who hasould
become stateless as a result of the State sucecdsssothe right to the nationality of a State comed...” A
recent UNHCR meeting of experts in relation to @tss Determination Procedures and the Statusatdl&ss
Persons under the 1954 Convention (“Expert Meejingdncluded that for stateless individuals regjdim
“their own” country, the appropriate legal stat®sld be one which reflects the level of attachnweitth that
country, that is, nationality?

48 See, for example, the ruling of the ConstitutioBalurt No. Up-211/04-21, dated 2 March 2006; rulihg U-I- 295/99-13, dated 18
May 2000; ruling No. Up-60/97, dated 19 July 1989jng No. U-I1-89/99, dated 10 June 1999; ruling. NbIl- 266/95, dated 20
November 1995.

4° European Court of Human RighBankovic and others v. Belgium and 16 other ConimacStatesApplication No. 52207/99, Grand
Chamber decision of 12 December 2001, para. 57htat://www.iilj.org/courses/documents/Bankovicv.Bielmetal.pdf Rantsev v.
Cyprus  and Russja Application No.  25965/04, judgment of 7 January 01@, para. 273, at
http://www.unhcr.org/refworld/docid/4b4f0b5a2.html

%Y European Court of Human Righ#s-Adsani v. the United Kingdgmpplication No. 35763/97, judgment of 21 NovemB601, para.
60, at:http://www.unhcr.org/refworld/docid/3fe6¢c7b54.html

*1In this regard, UNHCR shares the assessment ofhizenber in its judgment, who took into account rilevant international law
standards to supports its finding on the violatainArticle 8 ECHR: see, European Court of HumanH&gKuri¢ and Others v.
Slovenia Chamber judgment, cited above, para. 376. Fyrther Court has previously taken into account fples or obligations
enshrined in international and EU law for the psgof examining a given case and drawing its owrclemions under the specific
provisions of the ECHR. For example, the Courtéraphasised the fact that the principle of primamsideration for the best interests
of the child was containedhter alia, in the UN Convention on the Rights of the Childorder to demonstrate the existence of a wide
consensus on that matter and to assess the fafltine respondent State to act in good faith udécle 5 ECHR: see, European Court
of Human Rights, Rahimi v. Greece Application No. 8687/08, judgment of 5 Aprii 2011, para. 108, at:
http://www.unhcr.org/refworld/docid/4d9c3e482.htnitqually significant is the Court’s consideratiof the EU Directive on the
reception conditions of asylum-seekers as relet@mtetermine the existence of a positive obligatiorprovide asylum-seekers with
decent living conditions and to find a violation Afticle 3 ECHR in this regard: see, European CadrHuman RightsM.S.S. v.
Belgium and Greeceited above, para. 263.

52 Council of EuropeExplanatory Report of the European Convention otiddality (ETS No. 166)para. 33, at:
http://conventions.coe.int/Treaty/EN/Reports/HtréBIhtm

%3 Summary Conclusions of the Expert Meeting — S&xekss Determination Procedures and the Statuste|&ss Persondecember
2010, Para. 24, duttp://www.unhcr.org/refworld/docid/4d9022762.html




5.4. Secondly, these instruments, notably the 1@®hventiod* and the 2006 State Succession
Convention, highlight the specific vulnerability stateless persons and the need to afford themaspec
protection®® The participants of the Expert Meeting, in recegni the special vulnerability of stateless persons
also concluded that the granting of a lawful legi@tus was necessary in order for standards ofirtezd
contained in the 1954 Convention to take effect mould significantly contribute to the full enjogmt of
human rights by such persons. The granting oflat 0§ residence to stateless persons was also fiubd in-
line with State practice, and the most effectiveangeof enabling stateless persons to live withitliggmd in
security’® In addition, preambular paragraph 7 of the Eusop€onvention notes the right to respect family
life as contained in article 8 of the ECHR. The Bx@atory Report explicitly acknowledges that:

“[p]lersons who have their family life in a particad country, for example having lived there for mamars with their family,
even if they have not been able to become a natidrihis country, may have the right to remairthie country if they can show
that they are entitled to respect for family lifieder Article 8 of the ECHR. This right will be parttlarly important in cases in
which, following State succession, a large numligreasons have not acquired the nationality of $te@te where they reside.”

5.5. Consideration of international and Europeandsrds could assist in determining the severitthef
consequences of the deprivation of the right teonatity that confronted many of the erased. Slea/srfailure

to comply with relevant international and Europstandards should be considered in assessing itgliemTe

with regard to the ECHR.

5.6. UNHCR further emphasises that, having sucak&aléhe 1954 Convention on 6 July 1992, Slovenia
had a series of specific obligations flowing frohat treaty relating to the protection of those edagersons
who were stateless, including regulation of théatus so that they would not be left in a legaluan and
ensuring standards of treatment consistent withl8&t Convention. Slovenia’'s prolonged failure tonply

with those international obligations clearly exdated the plight of those erased who had becontelesa.
UNHCR therefore welcomes the Chamber’'s acknowledgntigat cases of statelessness in Slovenia were
particularly affected by the Slovenian Governmergfsisal to remedy their situatich.

6. Conclusion

6.1. In the light of the above, UNHCR reiteratesttithe deprivation of permanent residence status
resulting from the erasure process in Slovenia thamatic and prolonged consequences for the persons
concerned, who were left in legal limbo and matedistitution, sometimes for almost two decadeshauit

any prospect of regularising and improving thdinaion.

6.2. UNHCR further emphasizes that the consequeonicd®e erasure were particularly severe for those
erased persons, who became stateless, given pleegifis vulnerability. The assessment of the sitrabf those
erased should be informed by the international Bndopean legal standards pertaining to the right to
nationality.

UNHCR, 08 June 2011

%% Preambular paragraph 3 of the 1954 Conventionsnibi@t: “the United Nations has, on various oceasionanifested its profound
concern for stateless persons and endeavoureduoeastateless persons the widest possible exetibese fundamental rights and
freedoms.”

%5 |n the same vein as the asylum-seekers are coaditie be vulnerable, due to their forced exile, stateless persons also constitute a
particularly vulnerable category due to the acutmsequences of the deprivation of any nationalithe Court has already
acknowledged and taken into account the specifloerability of asylum-seekers: see, European Cofitluman RightsM.S.S. v.
Belgium and Greeceited above, para. 232.

¢ Summary Conclusions of the Expert Meeting — Stxrbss Determination Procedures and the Statusatél@ss Personsited
above, paras. 25 and 27.

5" European Court of Human Rightéuri¢ and Others v. Sloveni€hamber judgment, cited above, para. 361.
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