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Judgment
Lord Carlile of Berriew QC :

1. The Claimant, Mr Novin, is a national of Iran. @ 25" September 2003 he arrived
in the United Kingdom and claimed asylum. He wefagsed. By August 2004 he had
exhausted all his appeal rights in that context ti@ 18' December 2005 he applied
for discretionary leave to remain. On tH&Eebruary 2008 and thereafter the Home
Office Border and Immigration Agency (now part detUnited Kingdom Border
Agency [UKBA]) stated that the Claimant’s case feithin the so-called ‘legacy’
category, of electronic and paper records relaiingnresolved asylum-related cases,
and that the aim was to clear such cases by 2B&fore me he sought permission to
apply for Judicial Review, on the basis that ther8&ary of State [SSHD] has acted
unlawfully in failing to determine his case witharreasonable time.

2. The SSHD defended the case on the basis that ldweidgeasonable and lawful. She
relied particularly on the decision of Collins JRn(FH) v SSH02007] EWHC 1571
(Admin), which is discussed below.

3. This was an oral renewed application. Permissias mefused on the papers on the
11" November 2008 by Stephen Morris Q.C., sitting afeputy Judge of the High
Court, on the basis oR (FH) v SSHD and that there were no exceptional
circumstances.
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4. On first acquaintance with a case of this kind, aéound to be alarmed by the
notion of a delay of up to six years with an impattadministrative decision with
serious ramifications for the individual concernedhe Claimant, a 45 year old
graduate engineer, has no right to work, and hastate financial assistance. On the
other side of the coin, there were over 400,00@sasresolved in July 2006, though
by June 2008 the SSHD indicated that the targebofpleting the backlog by 2011
would be met. Thus the task of meeting the denhdge.

5. The actual decision challenged was dated theJLGie 2008, and was contained in a
letter from the UKBA Head of Ministerial Corresp@mte Team North to David
Heyes M.P., the Labour Member of Parliament for tAekunder-Lyne. There had
been previous correspondence with another M.P., RtheHon. Michael Meacher.
The pertinent extracts from the letter to Mr Heges

“I am afraid that | cannot give you an exact dathem Mr
Novin's case will be resolved...

The UK Border Agency has established a dedicatseduree to
deal specifically with older, unresolved asylumesasuch as
Mr Novin’s.

We are aiming to resolve these cases by summer &td Are
on track to do so ...

Turning to your request to expedite Mr Novin’'s cabe UKBA
policy is not to take any application out of turn,fairness to
others. However, as Mr Novin’s file is now witlsaseworking
unit the information that you have provided will tensidered
and a decision will then be made as to whethecage can be
expedited”.

6. The decision of the SSHD set out in the above etdnaas said by the Claimant to be
irrational and an error of law. His counsel Mr duslied upon the following three
grounds —

)] The delay in the consideration of the materialrolanith no indication given
as to the date when it may be proces&sdrguably an abuse of power”.

i) On the 18' July 2006 the SSHD made a statement to Parliathahthe policy
of dealing with unresolved cases involvedfecus on those who can more
easily be removed” Dealing with cases other than on a first-comst-Berved
basis was a politically motivated decision by whible Government fettered
its discretion unlawfully by a policy in relatio tegacy cases. Thus the
Government thwarted the Claimant’'s legitimate exggmn that his case
would be dealt with timeously.

i) Given that the Claimant had produced evidence sffamily having been
detained in Iran, the SSHD was not justified inlifig to expedite the
Claimant’s application on compassionate grounds.
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| was referred to the judgment in an asylum cas€ahwath LJ inSSHD v R (S)
[2007] EWCA Civ 547. He said [para 51]:

“No doubt it is implicit in the statute that applimans should
be dealt with within ‘a reasonable time’. That sdittle in

itself, it is a flexible concept, allowing scope feariation

depending not only on the volume of applicationd available

resources to deal with them, but also on differenoe the
circumstances and needs of different groups oluasdeekers.
But ... in resolving such competing demands, fairrass
consistency are also vital considerations.

In R (FH) v SSHD[2007] EWHC 1571 (Admin) Collins J, after citinget above
passage, said [para 11];

“ ...The Court can and must consider whether what has
produced the delay has resulted from a rationaltesys If
unacceptable delays have resulted, they cannoktesed by a
claim that sufficient resources were not available”

Both the above passages are in the same vein apéleeh of Baroness Hale EhB
Kosovo (FC) (Appellant) v SSHRO08] UKHL 41 [para 32], which included:

“ ... prolonged and inexcusable delay on the part hef t
decision-making authorities must, on occasion, apable of
reducing the weight which would normally be giverthie need
for firm, fair and consistent immigration controh ithe
proportional exercisé.

In R (FH) v SSHDCollins J considered ten cases under the legaiyrgmme. Some
had a shorter history than the present case, daast four had encountered a longer
delay.

In addition to the passage cited at in paragrapbd®e he said:

“ ... provided the approach of the defendant was based on
policy which was fair and applied consistently, Isutelays
could not be regarded as unlawf{ppara 8]

“ ... a system of applying resources which is notasoeable
and which is applied fairly and consistently canrbked on to
show that delays are not to be regarded as unreatsienor
unlawful’ [para 10]

“ [delay] can only be regarded as unlawful if it [&ithe
Wednesburytest and is shown to result from actions or
inactions which can be regarded as irratiohflarall]

“ ... in deciding whether the delays are unacceptathie court
must recognise that resources are not infinite drat it is for
the defendant and not for the court to determine lbose
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resources should be applied to fund the variousteratfor
which he is responsiblgpara 11]

“If a result which appears unfair to an individual produced,
unlawfulness may be established, but not necegsarice
there may be a good reason for what led to the sppby
unfair result”

Collins J concluded that, though the backgroundudexd past incompetence and
failures by the Home Office, the method of dealwith the backlog was not such as
to involve delays so excessive as to be unreasematnl so unlawful. He added [para
28]:

“It might be possible to devise a system which reesndetter.
But that does not mean that the existing one isawioil,
notwithstanding the unsatisfactory and undesiraiééays. In
all the circumstances | am not persuaded that thes been
unlawfulness, whether the high threshold of abugeower or
the lower one of unfairness has to be overcbme.

Collins J added that measures should be takenrtonigie any prejudice to applicants
occasioned by the delay. He left ajar the doorféiother applications founded on
delay [para 30]:

“Claims such as these based on delay are unlikelg m very

exceptional circumstances, to succeed and areylikel be

regarded as unarguable. It is only if the delaystsexcessive
as to be regarded as manifestly unreasonable andalio

outside any proper application of the policy othe claimant

is suffering some particular detriment which thento Office

has failed to alleviate that a claim might be etdared by the
court”

Mr Manknell for the Defendant relied on the abova&ssages in support of the
proposition that the SSHD had acted lawfully andsomably. Mr Juss, for the
Claimant, sought to push open the door to reve#ydso excessive as to be
reviewable. He relied in particular on the recenlécided case ddbienna v SSHD
[2008] EWHC 1476 (Admin). That case (in which Mis§ himself appeared for the
Claimant concerned not the legacy category of imqdete asylum seekers, but a
different cohort of applicants, overstayers apmyior leave to remain on the basis of
long residence. In giving judgment Simon J notadparagraph 32] that there was
very much less information available to the Cohart was available to Collins J i
(FH) v SSHD

The delay inObiennawas shorter than in the present case. There had ae

indication in correspondence from the Home Offitattthe application would

normally be dealt with within 13 weeks. The issoebe determined was how a
reasonable time was to be determined. Simon J hedty, that for a time there had
been no system at all for dealing with an accunmdabacklog of applications; and
that the absence of a system was unlawful. Segowdllen a system was introduced
it operated conspicuously unfairly in favour of tlagest applications and expedited
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cases. Thirdly, a new system dealing with the casehronological order was, on its
face, not unlawful. The Judge cited the passawe fLollins J's Judgment iR (FH)
v SSHDquoted in paragraph 13 above, and added:

“1 would qualify that observation in the presentssdaof cases
to this extent: if the application of the policyialnis now said
to be in place cannot provide any indication aswben an
application may be dealt with, then it may be opeiuestion
whether the policy is being applied fairly and astently”

Sympathetic as anyone must be to an individuahtpei long delay in the making of
an administrative decision by a Secretary of Statgree with the submissions by Mr
Manknell on behalf of the Defendant that this Clanmhmust fail. UnlikeDbienna in
the case of the legacy cohort of applicants thera well-established and logical
policy, applied albeit not in strict chronologiaalder of applications but nevertheless
in a consistent way, and fair in all the circums&shaving regard to the very large
number of applicants. This case does not raiset v@alins J called“very
exceptional circumstancesin his R (FH) v SSHD which in my view is
indistinguishable from the present matter.

For completeness, | reject the Claimant’s thirdugib set out in paragraph 6 (iii)
above. Nothing the SSHD could have done wouldcaffiee misfortune described:
the Claimant is in no worse a position than befareelation to events befalling his
family in Iran.

In my judgment this claim must fail, and | refusampission accordingly.



