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In the case of Soldatenko v. Ukraine,
The European Court of Human Rights (Fifth Sectiosijting as a
Chamber composed of:
Peer LorenzerRresident,
Karel Jungwiert,
Volodymyr Butkevych,
Renate Jaeger,
Mark Villiger,
Isabelle Berro-Lefévre,
Mirjana Lazarova Trajkovskgdges,
and Claudia Westerdieection Registrar
Having deliberated in private on 30 September 2008,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 2&dA0against Ukraine
lodged with the Court under Article 34 of the Contien for the Protection
of Human Rights and Fundamental Freedoms (“the €Gaon”) by
Mr Nikolay Ivanovich Soldatenko (“the applicanthd5 January 2007.

2. The applicant, who had been granted legal & represented by
Mr A.P. Bushchenko, a lawyer practising in KharkiVhe Ukrainian
Government (“the Government”) were represented hgirt Agent,
Mr Y. Zaytsev, of the Ministry of Justice.

3. On 20 February 2007 the Court decided to gieticea of the
application to the Government. Under the provisiohArticle 29 § 3 of the
Convention, it decided to examine the merits ofdpplication at the same
time as its admissibility. Further to the applicaméquest, the Court granted
priority to the application (Rule 41 of the RulédCourt).

4. Written submissions were received from the idkis~oundation for
Human Rights in Warsaw, which had been grantecelbgthe President to
intervene as a third party (Article 36 § 2 of then@ention and Rule 44
8§ 2).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1961 and is curremtgtained in a
penitentiary institution in the Kherson region, &g his extradition to
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Turkmenistan. The applicant's lawyer claims thatdpplicant is a stateless
person. According to the Government, the applicsuat Turkmen national.
The applicant himself does not deny his Turkmenonatity and has not
raised the issue of his allegedly stateless staefsre the Ukrainian
authorities.

6. On 7 July 1999 the Turkmen law-enforcement @uitiks issued a bill
of indictment against the applicant for inflictinight and grievous bodily
harm on two individuals on 4 June 1999 (the latteore serious crime is
punishable by five to ten years' imprisonment urttier Criminal Code of
Turkmenistan). The same day the Turkmen police redd¢he applicant's
arrest. This latter decision was approved by thdigdbat Azatlyksky
District Prosecutor on 8 July 1999.

7. On 12 July 1999 a search for the applicant amsounced by the
police.

8. The applicant left Turkmenistan in October 199€&cause of his
alleged persecution on ethnic grounds. Since tledmals resided in Ukraine.

9. On 4 January 2007 the applicant was apprehebgethe police.
According to the applicant his relatives were infed that he had been
arrested for hooliganism and later they were infxirhe had been arrested
under Article 106 of the Code of Criminal Procedurgler an international
search warrant.

10. The same day the applicant was informed tbavds wanted by the
law-enforcement authorities of Turkmenistan. Acoogdto the applicant,
the police officers persuaded him to refrain froskiag for legal assistance
under the pretext that all procedural steps indnisiinal case would be
conducted in the territory of Turkmenistan.

11. The same day the Kherson Police Departmerivedt an official
request from the Turkmen authorities for the apits provisional arrest
under the CIS Convention on Legal Assistance amgalLRBelations in Civil,
Family and Criminal Matters, 1993.

12. On 8 January 2007 the applicant was allowesbéoa lawyer.

13. On 10 January 2007 the applicant was brouglthd police before a
judge of the Kakhovsky District Court of the Khems@egion, who ordered
his detention pending the extradition proceedirggsrest him. The decision,
which stated that an appeal could be made undel&d65-2 of the Code
of Criminal Procedure, was served immediately. Mwetlimit was set for
his detention.

14. The same day the applicant was questionechdyGornostaevsky
District Prosecutor, to whom he explainatgr alia, that prior to his arrest
he had not been aware that he had been wantedebyurkmen law-
enforcement authorities. He further explained treahad signed a waiver of
assistance from a lawyer since the police had egdato him that he
would not face a trial in Ukraine.
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15. On 15 January 2007 the applicant requestedCiwat to apply
Rule 39 of the Rules of Court in his case. On Itudsey 2007 the President
of the Chamber decided to apply Rule 39, indicatinthe Government that
it would be desirable in the interests of the jgarand the proper conduct of
the proceedings not to extradite the applicantudkmenistan pending the
Court's decision.

16. On 19 January 2007 the General Prosecutor'ficeOfof
Turkmenistan requested the applicant's extradiwdh a view to criminal
prosecution for the crimes of inflicting light amglievous bodily harm on
two individuals. It further gave assurances tha #pplicant would be
prosecuted only for the crimes indicated in theuest, that he would be
allowed to leave Turkmenistan after serving higesare, and that he would
not be handed over to a third country without tbasent of the Ukrainian
authorities. It added that he had never been andldvmever be
discriminated against on the grounds of socialstatace, ethnic origin or
religious beliefs. This request was received by @eneral Prosecutor's
Office of Ukraine on 30 January 2007. It appeaset the applicant learned
about this document only in the framework of then@mtion proceedings.

17. On 31 January 2007 the General ProsecutofiseOdf Ukraine
informed the General Prosecutor's Office of Turkist@am of the suspension
of the extradition proceedings pursuant to therimteneasure indicated by
the Court.

18. On 5 February 2007 the Gornostaevsky Prosesuidfice sent a
petition to the head of the Gornostaevsky Policpdd@nent, stating that the
applicant's detention had breached criminal pro@daw. According to
the petition, the applicant had been arrested demdiary 2007 and placed in
a cell at the police station in accordance with d@heest warrant issued by
the Ashgabat Azatlyksky District Prosecutor's Gifaf Turkmenistan. The
prosecutor noted that from 4 to 10 January 200pttiee had not brought
the applicant before a court to decide on his deterand had not informed
the prosecutor about his detention. The prosecotmsidered that the
situation had arisen because of the police office¥gligent performance of
their duties and called for disciplinary actionbtaken against them.

19. By orders of 20 February and 15 March 2007 gbkce officers
responsible for the applicant's detention in violatof the law were
punished by an oral warning, a formal reprimand degrivation of bonus
payments for one month.

20. In a letter of 19 April 2007 the First DepuRyosecutor General of
Turkmenistan, in reply to the request from the Wkem General
Prosecutor's Office, informed it that the obsereaatthe applicant's rights
and legitimate interests would be guaranteed, iiticodar:

“- the requirements of Article 3 of the Conventimn Human Rights and

Fundamental Freedoms will be fulfilled in respettNol. Soldatenko, he will not be
subjected to torture, inhuman or degrading treatrepunishment after extradition;
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- in case of necessity he will be provided with rygpiate medical treatment and
medical assistance;

- the right to fair judicial consideration of higrainal case will be secured to him.”

He further pointed out that the death penalty hadnbabolished in
Turkmenistan.

[I. RELEVANT LAW AND PRACTICE

A. Redevant international and domestic law

1. Constitution of Ukraine 1996
21. The relevant provisions of the Constitutioad-@as follows:

Article9

“International treaties that are in force and agread to be binding by the
Verkhovna Rada of Ukraine are part of the natidegikslation of Ukraine.”

Article29
“Every person has the right to freedom and persionadlability.

No one shall be arrested or held in custody othan foursuant to a reasoned court
decision and only on grounds and in accordance avjglocedure established by law.

In the event of an urgent necessity to preventap a crime, bodies authorised by
law may hold a person in custody as a temporaryemtéve measure, the reasonable
grounds for which shall be verified by a court witBeventy-two hours. The detained
person shall be released immediately if he or she ot been provided, within
seventy-two hours of the moment of detention, vétmeasoned court decision in
respect of the holding in custody.

Everyone who has been arrested or detained shaifftdened without delay of the
reasons for his or her arrest or detention, apgrifehis or her rights, and from the
moment of detention shall be given the opportutotypersonally defend himself or
herself, or to have the legal assistance of defeaoasel.

Everyone who has been detained has the right tibealya his or her detention in
court at any time.

Relatives of an arrested or detained person shkaihfiormed immediately of his or
her arrest or detention.”
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Article55
“Human and citizens' rights and freedoms are pteteby the courts.

Everyone is guaranteed the right to challenge iartcthe decisions, actions or
omissions of bodies exercising State power, loe#ftgovernment bodies, officials
and officers...

... After exhausting all domestic legal remediegrgone has the right of appeal for
the protection of his or her rights and freedomshto relevant international judicial
institutions or to the relevant bodies of interaaél organisations of which Ukraine is
a member or participant...”

Article 92
“The following are determined exclusively by thevtaof Ukraine:

(1) human and citizens' rights and freedoms, tharantees of these rights and
freedoms; the main duties of the citizen; ..

(14) the judicial system, judicial proceedings, #tatus of judges, the principles of
judicial expertise, the organisation and operatibthe prosecution service, the bodies
of inquiry and investigation, the notary, the b@d#énd institutions for the execution
of punishments; the fundamentals of the organisatitd activity of the advocacy; ...”

2. The CIS Convention on Legal Assistance and ILBg#ations in
Civil, Family and Criminal Matters 1993 (“the Minsk
Convention”y

22. The Convention was ratified by the Ukrainiaarl@ment on
10 November 1994. It entered into force in respett Ukraine on
14 April 1995 and in respect of Turkmenistan onFebruary 1998. The
text of the Convention was published on 16 Noven#f})5 in the Official
Gazette of Ukraine (no. 44, 2005). The relevantvigions of the
Convention read as follows:

Article 61: Arrest or detention beforethe receipt of arequest for extradition

“1. The person whose extradition is sought may als arrested before receipt of a
requestor extradition, if there is a related petitiGtwoamaiicmeo). The petitionshall
contain a reference to a detention order ... arall shdicate that a request for
extradition will follow. A petitionfor arrest ... may be sent by post, wire, telefagr

2. The person may also be detained without thiéiqgreteferred to in point 1 above
if there are legal grounds to suspect that he basritted, in the territory of the other
Contracting Party, an offence entailing extradition

! The Convention was amended by a Protocol of 18Which Ukraine has acceded, but
Turkmenistan has not.
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3. In case of [the person's] arrest or detentieforie receipt of the requefdr
extradition, the other Contracting Party shallifeimed immediately.”

Article 62: Release of the arrested or detained person

“1. A person arrested pursuant to Article 61 galisbe released if no requdst
extradition is received within a month of the atres

2. A person arrested pursuant to Article 61 § @ldbe released if no requefsir
extradition is received within the time establistgdthe law concerning arrest.”

3. Code of Civil Procedure of Ukraine 1963 (reméddy a new Code
on 1 September 2005)

23. Chapter 31-a of the Code lay down the proeedor considering
complaints by citizens about decisions, acts angsions of State bodies,
legal persons and officials in the sphere of adstration.

4. Code of Administrative Justice of 6 July 2085téred into force on
1 September 2005)

24. Article 2 of the Code provides that the taskhe administrative
judiciary is the protection of the rights, freedoamsl interests of individuals
and the rights and interests of legal entitieshe sphere of public-law
relations from violations by State bodies, bodiésooal self-government,
their officials and other persons in the exercis¢heir powers. Under the
second paragraph of this Article, any decisionipas or omissions of the
authorities may be challenged before the adminig&@ourts.

25. According to paragraph 7 of Chapter VII of tAeansitional
Provisions of the Code, after its entry into foraey applications and
complaints arising from administrative-law relasofChapters 29-32 of the
Code of Civil Procedure 1963) that had been lodg&dnot yet considered
were to be examined under the procedure set outhén Code of
Administrative Justice.

5. Code of Criminal Procedure, 1960 (with amendisien

26. Article 106 of the Code governs the arrest detgntion of persons
suspected of committing a criminal offence. It pdes:

Article 106: Detention of a criminal suspect by the investigating body
“The investigating body shall be entitled to arragperson suspected of a criminal
offence for which a penalty in the form of depriwatof liberty may be imposed only

on one of the following grounds:

1. if the person is discovered whilst or immediatgfter committing an offence;
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2. if eyewitnesses, including victims, directly idiéy this person as the one who
committed the offence;

3. if clear traces of the offence are found on lloely of the suspect or on the
clothing which he is wearing or which is kept a home.

For each case of detention of a criminal suspéet,itivestigating body shall be
required to draw up a record mentioning the groutits motives, the day, time, year
and month, the place of detention, the explanatmnge person detained and the
time when it was recorded that the suspect wasrrdd of his right to have a meeting
with defence counsel before his first questioniimgaccordance with the procedure
provided for in paragraph 2 of Article 21 of thegent Code. The record of detention
shall be signed by the person who drew it up antheyetainee.

A copy of the record with a list of his rights aabligations shall be immediately
handed to the detainee and shall be sent to theequtor. At the request of the
prosecutor, the material which served as a groandédtention shall be sent to him as
well.

The investigating body shall immediately inform axfehe suspect's relatives of his
detention...

Within seventy-two hours after the arrest the itigasing body shall:

(1) release the detainee if the suspicion thatdmnaditted the crime has not been
confirmed, if the term of detention establishedldy has expired or if the arrest has
been effected in violation of the requirements afagraphs 1 and 2 of the present
Article;

(2) release the detainee and select a non-custodiaéntive measure;

(3) bring the detainee before a judge with a regieesnpose a custodial preventive
measure on him or her.

If the detention is appealed against to a coud, dbtainee's complaint shall be
immediately sent by the head of the detention ifsicib the court. The judge shall
consider the complaint together with the requestthy investigating body for
application of the preventive measure. If the caimtlis received after the preventive
measure was applied, the judge shall examine ftinvthree days after receiving it. If
the request has not been received or if the comiplais been received after the term
of seventy-two hours of detention, the complairalishe considered by the judge
within five days after receiving it.

The complaint shall be considered in accordancé thie requirements of Article
165-2 of this Code. Following its examination, flnelge shall give a ruling, either
declaring that the detention is lawful or allowitige complaint and finding the
detention to be unlawful.

The ruling of the judge may be appealed againdtimgeven days from the date of
its adoption by the prosecutor, the person conckroehis or her defence counsel or
legal representative. Lodging such an appeal doesuspend the execution of the
court's ruling.
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Detention of a criminal suspect shall not lastrfare than seventy-two hours.

If, within the terms established by law, the rulimfthe judge on the application of a
custodial preventive measure or on the releaséeofletainee has not arrived at the
pre-trial detention facility, the head of the prialtdetention facility shall release the
person concerned, drawing up a record to that effed shall inform accordingly the
official or body that carried out the arrest.”

27. Article 148 of the Code provides that prewantmeasures shall be
imposed on a suspect, accused, defendant, or ¢ederson.

28. Article 165-2 of the Code concerns the sabechf a preventive
measure in criminal proceedings. It reads as falow

Article 165-2: Procedurefor the selection of a preventive measure

“At the stage of the pre-trial investigation, a rmrstodial preventive measure shall
be selected by the investigating body, investigatgsrosecutor.

In the event that the investigating body or invgetidr considers that there are
grounds for selecting a custodial preventive megswith the prosecutor's consent he
shall lodge an application with the court. The pmgor is entitled to lodge an
application to the same effect. In determining tlsisue, the prosecutor shall be
obliged to familiarise himself with all the matdriavidence in the case that would
justify placing the person in custody, and to wetifat the evidence was received in a
lawful manner and is sufficient for charging thequa.

The application shall be considered within sevemty-hours of the time at which
the suspect or accused is detained.

In the event that the application concerns therdiete of a person who is currently
not deprived of his liberty, the judge shall beitted, by means of an order, to give
permission for the suspect to be detained and htoogfore the court under guard.
Detention in such cases may not exceed seventyrbwos; and in the event that the
person is outside the locality where the couritisased, it may not exceed forty-eight
hours from the moment at which the detainee isdfbwithin the locality.

Upon receiving the application, the judge shallmixe the material in the criminal
case file submitted by the investigating bodiesimestigator. A prosecutor shall
guestion the suspect or accused and, if necesdaaly,hear evidence from the person
who is the subject of the proceedings, shall obthm opinion of the previous
prosecutor or defence counsel, if the latter apggbaefore the court, and shall make
an order:

(1) refusing to select the preventive measurbdfe are no grounds for doing so;

(2) selecting a preventive measure in the formaking of a suspect or accused into
custody.

The court shall be entitled to select for the saspg accused a non-custodial
preventive measure if the investigator or prosecusduses to select a custodial
preventive measure for him or her.
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The judge's order may be appealed against to tiwt obappeal by the prosecutor,
suspect, accused or his or her defence counsegat fepresentative, within three
days from the date on which it was made. The lagigihan appeal shall not suspend
the execution of the judge's order.”

29. Article 382 of the Code lays down the procedof appeal against

first-instance court rulings and decisions, inchgdithose given under
Article 165-2 of the Code.

6. Recommendation No. R (98) 13 of the Committedimisters to
Member States on the right of rejected asylum ssa&en effective
remedy against decisions on expulsion in the cormeArticle 3 of
the European Convention on Human Rights

30. The recommendation calls for the followingqadural requirements

in the case of removal of asylum seekers:

“The Committee of Ministers ...

Recommends that governments of member states, vapldying their own
procedural rules, ensure that the following guaesitare complied with in their
legislation or practice:

1. An effective remedy before a national authostyuld be provided for any
asylum seeker, whose request for refugee statusjésted and who is subject to
expulsion to a country about which that persongmtsan arguable claim that he or
she would be subjected to torture or inhuman oratégg treatment or punishment.

2. In applying paragraph 1 of this recommendat@memedy before a national
authority is considered effective when:

2.1. that authority is judicial; or, if it is a ggigudicial or administrative authority, it
is clearly identified and composed of members whe iampartial and who enjoy
safeguards of independence;

2.2. that authority has competence both to decidthe existence of the conditions
provided for by Article 3 of the Convention andgi@nt appropriate relief;

2.3 the remedy is accessible for the rejected asgeeker; and

2.4 the execution of the expulsion order is suspdnehtil a decision under 2.2 is
taken.”
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B. Relevant domestic practice

1. Resolution no. 16 of the Plenary Supreme Cou& October 2004
on certain issues relating to the application ajiation governing
the procedure and length of detention (arrest) efspns awaiting
extradition

31. The relevant extracts from the Resolutionh&f Plenary Supreme

Court read as follows:

“The Constitution of Ukraine provides that no onayrbe arrested or held in
custody other than pursuant to a reasoned couigide@nd only on grounds and in
accordance with a procedure established by lawdlAr29).

In accordance with the first paragraph of Articlefhe Constitution, international
agreements in force ratified by the Verkhovna Rd&dian part of the national
legislation. Under the second paragraph of sedttbof the International Treaties Act
of 29 June 2004, if an international treaty to vkhig¢kraine is a party and which has
been ratified in accordance with a procedure pitesdrby law establishes rules which
differ from those laid down by the Ukrainian legisbn, the rules of the international
treaty shall apply.

Issues relating to inviolability and freedom of reovent (detention, arrest,
apprehension and so forth) are therefore reguladéanly by the norms of the Code
of Criminal Procedure (‘the CCP") and Article 1Gteé Criminal Code ('the CC"), but
also by international treaties to which Ukrain@ igarty, and in particular by the 1957
European Convention on Extradition and its AddisibRrotocols of 1975 and 1978,
ratified on 16 January 1998 by Law no. 43BB- ... the CIS Convention on Legal
Assistance of 22 January 1993, concluded in Mins#t eatified on 10 November
1994 by Law no. 240/9BP, bilateral treaties between Ukraine and othereStat
multilateral specialised treaties ...

... An examination of the practice of the courtdJ&faine in deciding issues relating
to the extradition of persons to other States destnates that they have applied the
relevant legislation differently. In particular, rme courts initiate proceedings on
applications by the competent authorities conceritire application of a preventive
measure in the form of detention of the personsetextradited, while others refuse to
institute proceedings on such applications.

For the purposes of the uniform application of lggislation governing extradition
to other States and the protection of fundamentmhan rights and freedoms, the
Plenary Supreme Court resolves:

1. ... in deciding whether an issue relating ttraaition to another State is within
the courts' jurisdiction, the courts must refetttie provisions of the Constitution of
Ukraine, other national legislation, including tfE957] European Convention or
other international treaties to which Ukraine ipaaty and by which it has agreed to
be bound, or the former USSR's treaties appliedUyaine pursuant to Law
no. 1543-Xll of 12 September 1991 on the successidskraine.
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The courts should therefore decide what treatiese Haeen concluded between
Ukraine and the requesting State and what proceducé treaties lay down for
resolving extradition issues...

2. Having regard to the fact that the currentdiegion does not allow the courts
independently to give permission for extradition prsons and that, pursuant to
Article 22 of the European Convention on Extraditend similar provisions of other
international treaties to which Ukraine is a parthie extradition procedure is
regulated solely by the law of the requested Statecourts are not empowered to
decide on this issue.

They [the courts] cannot on their own initiativecit® on preventive measures
applicable to persons subject to rendition or fiemsncluding their detention, as
these issues are to be decided by the competeatritm authorities.

3. Bearing in mind that in Ukraine a person carhélg in detention for more than
three days only on the basis of a reasoned couis$ida, and taking into account the
fact that, pursuant to the second paragraph otlar29 of the Constitution, such a
decision can only be taken by a competent Ukrairgaart, courts must accept
jurisdiction and examine the merits of prosecut@guests and requests, approved by
the prosecuting authorities, from the bodies actipgn extradition requests from
other States [concerning individuals' extraditiofof; detention and rendition under
guard to the competent State bodies of the requeStiate.

4. Pursuant to Article 16 of the European Conwmtbn Extradition and other
similar provisions of international treaties to wniUkraine is a party, the competent
State bodies of the requesting State may in sosesgaquest that a wanted person be
temporarily detained. The competent State bodiafirdpwith the request shall take a
decision in accordance with their country's legista

In this way, local courts decide on and examine rttexits of requests made by
prosecutors or other bodies approved by them whiehacting upon requests from
other States relating to the extradition or tempoearest of a person for the purposes
of his or her transfer under guard to the compedtedt of the requesting State, for a
period established by the European Convention draHition or another international
treaty.

5. The courts must decide whether an individultention or temporary arrest is in
accordance with the rules laid down in Article 1B5%f the Code of Criminal
Procedure.

The courts have the right to apply paragraph 4 dfcke 165-2 of the Code of
Criminal Procedure in a situation where a persohaisded over to the court with a
view to a decision on his apprehension (temporargsf) for the purposes of
extradition or transfer.

The court shall review the existence of a request @f the relevant documents,
established by treaty, forming the basis for extian, and the absence of any
grounds prohibiting extradition or transfer (Arésl2, 3, 6, 10 and 11 of the European
Convention on Extradition and the 1975 and 1978i#althl Protocols thereto and
Article 57 of the 1993 CIS Convention on Legal Astasnce and Legal Relations in
Civil, Family and Criminal Matters). In particuladetainees may not be extradited for
political and military offences; in the event ofpéry of the limitation period; when, in
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the territory of the party to which the extraditimguest has been made, a court has
already delivered a judgment or resolution closthg proceedings concerning a
charge similar to the one mentioned in the extimditequest; when issues relating to
the extradition of a citizen of Ukraine or statsl@ersons permanently residing on the
territory of Ukraine are being considered; in redpd persons enjoying refugee status
in Ukraine; if the requesting party fails to progitlkraine with sufficient guarantees
that a sentence of capital punishment will not bforeed for the offence for which
extradition has been requested, [if the offencéssue] is punishable by the death
sentence in accordance with the law of the requgs8tate; if the offence, in
accordance with the law of the party requestingagition, or Ukrainian law, can be
prosecuted by means of a private prosecutiongifofiience which forms the basis for
extradition is punishable by a maximum [sentencé] less than one year's
imprisonment or a less severe penalty.

The courts shall also take into account other giows of the European Convention
on Extradition or other international treaties wiggard to legal assistance which give
the party to which the extradition request is adsked the right to refuse extradition.

The courts should also make due reference to ttetliat, under Article 28 of the
European Convention, its provisions replace angmotfilateral international treaties,
conventions or agreements regulating extraditisnas between any two Contracting
Parties. Therefore, if a requesting State is ayp@artthe European Convention, the
provisions of bilateral or multilateral internatadrireaties concerning extradition shall
be applied in part, where they amend the provisadribat Convention.

6. In accordance with the third paragraph of Aeti29 of the Constitution, the
courts shall take into account and examine thetmeficomplaints by the individuals
concerned and their lawyers and legal represeetatileging unlawful detention on
the basis of an extradition request from anothateSt

Such requests shall be examined on the basis @me\i06 (7) and (8) of the Code
of Criminal Procedure. In deciding whether a persobeing detained lawfully, the
judge shall refer to the relevant provisions ofiée 106 of the CCP with regard to
detention procedures and compliance with procedoratalities and the provisions
of the relevant international treaty on the basigluch the person has been detained,
and also to the presence of the necessary documenthich the extradition is based
(in particular, the request for extradition, theid®ns of the competent bodies of the
requesting party with regard to detention or aroéshe person, and so forth).”

2. Third party's comments
32. The third party, commenting on the lack okkevant procedure for

reviewing decisions on extradition in Ukrainian [asubmitted an example
of the relevant domestic practice, which at the etirhad received
considerable attention from the international comityu

33. The 2006 Country Reports on Human Rights Rextreleased by

the United States Department of State on 6 Mardb/2@escribed this
example of administrative practice in the followim@y in its report on
Ukraine:
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“On February 16, UNHCR and the international comityustrongly condemned the
forcible deportation of 10 Uzbek asylum seekerse BBU [Security Service of
Ukraine] detained eleven men in Crimea based ora@ixion warrants issued by the
Uzbekistani authorities on the grounds that théggaldly participated in the Andijan
mass protests in Uzbekistan in May 2005. They weaesferred to a Ministry of
Interior detention facility in Simferopol. The UNHRCasked authorities for assurances
that no asylum-seekers would be forcibly returnatéss they had been determined
not to be refugees and had completed asylum proesdincluding any appeal. The
Migration Service in Crimea rejected the asylumliapgions on the basis that they
were 'manifestly unfounded'. On February 14, 1thefmen were forcibly returned to
Uzbekistan. (The remaining man was reportedly albwo stay because he had
relatives in the country.) Twenty-one Ukrainianice@l human rights organizations
issued a statement protesting the incident. On BJahe Ministry of Justice issued a
legal opinion saying that deportation was illegéie president's chief of staff stated
that the deportation was a violation of procedueedanse the refugees were not
granted ten days to appeal the deportation, bueddfiat the extradition was
acceptable as they 'belonged to a radical Islansiopg.”

C. Relevant international materials concerning the situation of
human rightsin Turkmenistan

1. The Country Reports on Human Rights Practicgstie US
Department of State

34. The Country Reports on Human Rights Practioésthe US
Department of State (hereafter “the Reports”) f@02 released on
25 February 2004, noted with respect to Turkmenista

“c. Torture and Other Cruel, Inhuman, or Degradingatment or Punishment

... there were widespread credible reports thatirgtgcofficials tortured, routinely
beat, and used force against criminal suspectpasaohers to obtain confessions...

... There were reports that prisoners needing raktlieatment were beaten on their
way to and from the hospital. Security forces ailsed denial of medical treatment
and food, verbal intimidation, and placement in amitary conditions to coerce
confessions...

... Conditions were poor in prisons, which were anitary, overcrowded, and
unsafe. Disease, particularly tuberculosis, waseat) in part because prisoners who
were ill were often not removed from the generasqr population. Food was poor
and prisoners depended on relatives to supplemadequate food supplies. Facilities
for prisoner rehabilitation and recreation werer@xtely limited. Most prisoners
could receive food and sundries once per month frelatives; those who did not
suffered greatly. Prisoners held under the 'Betsay# the Motherland' law were
unable to receive food, sundries, or visits bytreds. Most were held in the newly
constructed maximum security prison at Ovadan Defpere access to prisoners was
extremely limited...
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There were three types of prisons throughout thentg: educational-labor
colonies; correctional-labor colonies; and priso8sme prisoners, usually former
government officials, were sent into internal exlle the correctional-labor colonies,
there were reports of excessive periods of isalatid prisoners in cells and
‘chambers'. A new prison for hardened criminals palitical prisoners at Ovadan
Depe, near Ashgabat, was completed in June. Atig®riallegedly threatened,
harassed, and abused prisoners in an attemptd® $ome prisoners to renounce their
faiths.

In Gyzylgaya prison, located in the Karakum Desarisoners were forced to work
in a kaolin mine under hazardous and unhealthyitiond...

... Some prisoners died due to the combinatiorvefaowding, untreated illnesses,
and lack of adequate protection from the severensemheat...

... Prison officials refused to respond to inquirfeom family members and foreign
diplomats about prisoners' whereabouts or phystoaldition, or to allow family
members, foreign diplomats or international obsexvéncluding the International
Committee of the Red Cross (ICRC), to visit detaser prisoners, including political
prisoners, by year's end. The Government claimatl ghanting access to prisoners
would be an admission that there were problems tiégtcountry's penal system...

Detainees are entitled to immediate access totamay once a bill of indictment
has been issued; however, in practice they werallmtred prompt or regular access
to legal counsel. Incommunicado detention was &lpm. Authorities regularly
denied prisoners visits by family members, who mftdid not know their
whereabouts...

d. Arbitrary Arrest, Detention, or Exile

... In February, President Niyazov signed the ®gdrs of the Motherland' law,
which characterizes any opposition to the goverrinasnan act of treason. Those
convicted under the law face life imprisonment, ameligible for amnesty or
reduction of sentence, and may not receive visiof®od from outside sources... By
year's end, approximately 50 to 60 persons wesesi@ual or convicted under the law...

The law provides that a person accused of a crimg e held in pretrial detention
for no more than 2 months, which in exceptionaksamay be extended to 1 year. In
practice, authorities often exceeded these limits .

e. Denial of Fair Public Trial

The Constitution provides for an independent judigi however, in practice the
judiciary was not independent. The President's pdweselect and dismiss judges
subordinated the judiciary to the Presidency. TtesiBent appointed all judges for a
term of 5 years. There was no legislative reviewheke appointments, except for the
Chairman (Chief Justice) of the Supreme Court, #re President had the sole
authority to dismiss all appointees before the detign of their terms...

The law provides for the rights of due processdefendants, including a public
trial, access to accusatory material, the rightaib witnesses to testify on their behalf,
a defense attorney, a court-appointed lawyer i ttauld not afford one, and the right
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to represent themselves in court. In practice, aittbs often denied these rights, and
there were few independent lawyers available toesgmt defendants...

In January, summary trials of those accused inNbeember 2002 attack began
without public notice. Suspects were not affordedufar access to their attorneys,
and their attorneys were not allowed to cross-eranuther defendants in the case
during the pretrial investigation. Attorneys foms® defendants received notice that
proceedings against their clients were beginnidyg &5 minutes before the trials (the
norm is 1 week). Some defendants did not receiegjaate legal counsel. Attorneys
for a number of defendants expressed regret foendifig their clients in their
opening statements, which were broadcast on stated television, even though the
trials themselves were not public. The Governmefised to allow family members
or foreign diplomats to observe the proceedings. réported that none of the
defendants had an independent lawyer represeémg turing their trial.

Defendants were not allowed to confront or questiinesses against them.
Defendants and their attorneys were denied acceg®vernment evidence against
them; the General Prosecutor's Office stated tldeaee consisted of 'state secrets'.
The defendants did not enjoy a presumption of ience. Before the trials began, the
Government publicly announced that the principafeddants were guilty and
sentenced them to life imprisonment under the mBmtrayers of the Motherland' law.
Sentences for those convicted of involvement in Nlowember 2002 attack ranged
from life imprisonment to forced resettlement. T$estemic failure to observe due
process in investigating and prosecuting prisom@gdicated in the attack made it
difficult to distinguish between those actually qaiwit in the attack and some who
may be political prisoners convicted for their paved political opposition views. An
OSCE Rapporteur described the trials as 'in brezckall the most elementary
principles of the rule of law'.

Courts allegedly ignored allegations of torturet thefendants raised in trial...

In practice, adherence to due process in otheisaaas not uniform, particularly in
the lower courts in rural areas. Even when due ge®aights were observed, the
authority of the government prosecutor was so ngrefater than that of the defense
attorney that it was very difficult for the defemd&o receive a fair trial. In an October
2002 case against two former senior officials, Ashgabat City Court refused to
admit evidence critical to the defense, despitddbethat it appeared to be admissible
under the law.

In general, observers were not permitted accessodtensibly open court
proceedings. The Government physically preventegido diplomats from attending
the trials of accused November 2002 attackers &adcivil society activist in March;
however, foreign diplomats attended the trial ob fiwrmer officials in October 2002
and of a member of Jehovah's Witnesses in May...”

35. The 2006 Reports, released on 6 March 2000westh no
improvements in the situation:

“c. Torture and Other Cruel, Inhuman, or Degradingatment or Punishment

The constitution and law prohibits such practickswever, security officials
tortured, routinely beat, and used excessive faganst criminal suspects, prisoners,
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and individuals critical of the government, partily in detention while seeking a
confession...

Prison and Detention Center Conditions

Prison conditions were poor; prisons were unsapitavercrowded, unsafe, and
posed a threat to life. Disease, particularly toblsis (TB), was rampant. There
continued to be concerns that prisoners with TBeweteased untested and untreated
into the general population, although the governnteportedly began screening
prisoners for TB, among other diseases, upon thel#gase and provided some
treatment in some cases. Prisoners diagnosed \dtkvére transferred to a special
Ministry of Interior hospital in Mary Welayat forgatment. Government officials
protested foreign diplomatic missions' allegatiofigoor prison conditions, but they
did not respond to direct inquiries. Nutrition wasor, and prisoners depended on
relatives to supplement inadequate food supplikBp@gh prisoners convicted for
treason were unable to receive supplies from xe&ati The government defined
treason as any opposition to the government...

Family members and international publications ckdnsome prisoners died due to
the combination of overcrowding, untreated illnessad lack of adequate protection
from the summer heat...

There were three types of incarceration facilitidtwoughout the country:
educational-labor colonies, correctional-labor o@éds, and prisons. Some prisoners,
usually former government officials, were sent immtternal exile. In the correctional-
labor colonies, relatives of prisoners reportedessive periods of prisoner isolation.
There were reports that prisoners were forced ik wader hazardous and unhealthy
conditions in a kaolin mine in Gyzylgaya PrisonanBashoguz...

d. Arbitrary Arrest or Detention

The law prohibits arbitrary arrest and detentioowaver, arbitrary arrest and
detention were serious problems...

Arrest and Detention

... Detainees are entitled to immediate accesa @ttarney once a bill of indictment
is issued, and they were able to choose their &unswever, in practice they did not
have prompt or regular access to legal counsesome cases legal counsel ceased
advising their clients after government officialéeeed the charges or case details
initially provided to defendants. Incommunicado efgion was a problem. By law
detainees are to be charged within 72 hours; aitigteodid not respect this right in
practice. There was no bail system. Authoritiesieisome prisoners visits by family
members during the year. Families sometimes did kmaw the whereabouts of
imprisoned relatives...

The law characterizes any opposition to the goventras an act of treason. Those
convicted faced life imprisonment and were ineligifor amnesty or reduction of
sentence. Unlike in previous years, there were mmark treason convictions during
the year. Those expressing views critical of ofedént from those of the government
were arrested on charges of economic crimes agtiasstate and various common
crimes...
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e. Denial of Fair Public Trial

The law provides for an independent judiciary; heare in practice the judiciary
was subordinate to the president. There was nal#iyie review of the president's
judicial appointments, except for the chairman €thistice) of the Supreme Court,
who was reviewed by the rubber-stamp parliamente Phesident has the sole
authority to dismiss all judges before the completof their terms and has done so
frequently down to the city level...

Trial Procedures

The draft revised criminal procedure code released004 remained pending at
year's end. The code could significantly alter18é1 Soviet code, which was still in
force. The proposal incorporated rights of the aeduy including the introduction of
the presumption of innocence, restraints on pdiearches, establishment of a bail
mechanism, and limits on pretrial detention.

The law provides due process for defendants, imedué public trial, access to
accusatory material, the right to call withessegestify on their behalf, a defense
attorney, a court-appointed lawyer if the defendzamtnot afford one, and the right to
represent oneself in court. In practice authoritéien denied these rights, and there
were few independent lawyers available to represeféndants. There is no jury
system. At times defendants were not allowed tofrooh or question witnesses
against them, defendants and their attorneys werged access to government
evidence against them, and defendants frequentyndt enjoy a presumption of
innocence. In some cases, courts refused to aegeptpatory evidence provided by
defense attorneys, even if that evidence would lchamged the outcome of the trial.
Even when due process rights were observed, theowtyt of the government
prosecutor far exceeded that of the defense aitpara it was very difficult for the
defendant to receive a fair trial. Court trans&ipiere frequently flawed or
incomplete, especially in cases in which defendaetsimony needed to be translated
from Russian to Turkmen. Lower courts' decisionsildobe appealed, and the
defendant could petition the president for clemerttgwever, in most cases, courts
allegedly ignored allegations of torture that deffemts raised in trial.

Foreign observers were permitted at some trialswdder, many more trials,
especially those considered to be politically siresiincluding the trial of Helsinki
Foundation affiliate and RFE/RL correspondent Ogjds Myradova, were closed to
observers...

Political Prisoners and Detainees

The law characterizes any opposition to the goventras an act of treason. Those
convicted faced life imprisonment and were ineligifor amnesty or reduction of
sentence.

Opposition groups and international organizatiotsneed the government held
many political detainees, although the precise rermtas unknown. Detainees may
include several hundred relatives and associatéisosk implicated in the November
2002 attack being held without charge for theircpared political opinions and
possible involvement in the attack.
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Government officials refused to respond to inqgirfeom family members and
diplomats about political prisoners' location ondition. Government officials also
refused to permit family members, foreign diplomats international observers,
including the ICRC, access to detainees or prisoassociated with the November
2002 attack.”

2. Report of 3 October 2006 by the United NatiSesretary-General
on the Situation of Human Rights in Turkmenistarth® United
Nations General Assembly

36. Referring to the continuation of gross andesystic violations of
human rights in the country, the UN Secretary-Galtereport highlighted
among the main areas of concern the use of toandethe absence of an
independent judiciary in Turkmenistan. In his reégbe Secretary-General
further noted, in particular:

“14. While welcoming the submission of the repottse committees generally
expressed the need for more information on the tipelcimplementation of the
provisions of the conventions, including statidtickata, in accordance with the
guidelines for preparation of reports. The Comraitten the Elimination of Racial
Discrimination 'noted with deep concern the majumtcadictions between, on the one
hand, consistent information from both intergoveemtal and nongovernmental
sources relating to the existence of grave viomstioof the Convention in
Turkmenistan, and, on the other hand, the sometoategjorical denials by the State
party’ (CERD/C/TKM/CO/5). The Committee also enamed the State party to
increase its efforts to institute a constructivd aimcere dialogue.

E. Developments concerning the full respect for all human rights and
fundamental freedoms

Prison conditions and torture

23. The following sections are based on informatairtained by OHCHR, the
special procedures of the Human Rights CounciltaedJnited Nations treaty bodies.
Due to the limited access to information in Turkmséan by international human
rights bodies, further details on the human rigditeation in the country were not
available for the preparation of the present report

38. The Special Rapporteur on the question of tertaferred to the situation of a
number of individuals convicted in December 2008 danuary 2003 to prison terms
ranging between five years and life for their afldginvolvement in what the
authorities described as an assassination attemfiteoPresident in November 2002
(E/CN.4/2006/6/Add.1). All these prisoners contintee be held incommunicado,
without access to families, lawyers, or independsdies such as the International
Committee of the Red Cross. The Special Rappodauhe question of torture also
mentioned Turkmenistan as one of 33 Governments hthge never responded to
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urgent appeals sent under his mandate (A/60/31)oumh having received a
significant number of urgent appeals.

39. The death in custody of a Radio Free EuropééRaberty journalist, Ogulsapar
Muradova, whose body allegedly bore signs of testumises particular concern.

40. The Committee on the Rights of the Child expedsits deep concern at the
information that torture and ill-treatment of deeés, including children, is
widespread (CRC/C/TKM/CO/1), especially at the momef apprehension and
during pre-trial detention, and used both to extcamfessions or information and as
an additional punishment after the confession...”

3. Other sources

37. The International Helsinki Federation for Human lRgyin its2007
Reporton Human Rights in the OSCE Region noted the widesbusa of
torture and ill-treatment in custody in Turkmenistand poor prison
conditions there. The same problems in Turkmeniste@ mentioned by
Human Rights Watch in its World Report 2007.

THE LAW

. THE GOVERNMENT'S PRELIMINARY OBJECTION BASED ON
LACK OF INTEREST ON THE PART OF THE APPLICANT AND
REQUEST TO HAVE THE CASE STRUCK OUT

38. The Government maintained that the applicaméslvement in the
proceedings before the Court had been limitedgoilsg the authority form
by which he had entrusted Mr Bushchenko to reptesem in the
proceedings before the Court. Otherwise, all subiomns had been made by
Mr Bushchenko and the Government doubted whetleeapiplicant himself
had been aware of the proceedings pending befaeCiburt and whether
he had an interest in these proceedings. Accongitigey invited the Court
to strike the case out of its list of cases, onghmund that the applicant
himself had shown no interest in pursuing his preapplication.

39. The applicant's representative maintained ttkeg applicant's
intention to apply to the Court had been expresgesigning the power of
attorney for his lawyer to act on his behalf befthre Court and that there
was no requirement for him to confirm such an itienby any other steps.
The representative further maintained that he eapeed problems in
communicating with the applicant due to restriccidmposed on by the
local law enforcement bodies. According to the Goweent, following the
lawyer's complaint these restrictions had beeredifafter the General
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Prosecutor's Office intervened and the communiongiimblem between the
applicant and his representative was resolved.

40. The Court finds no circumstances in the priesase to conclude
that the applicant lost interest in his case ot tha lawyer is no longer
authorised to act on his behalf. The Court accagiglirdismisses this
objection by the Government.

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTON

41. The applicant complained that, if extraditee,would face a risk of
being subjected to torture and inhuman or degradiegtment by the
Turkmen law-enforcement authorities, which wouldst@ute a violation of
Article 3 of the Convention. Article 3 reads addals:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

42. The Government contested that argument.
A. Admissibility

1. Submissions by the parties

43. The Government submitted that the applicadtdigective domestic
remedies in respect of his allegations under AgtRbut had failed to make
use of them.

44. The Government submitted that the applicanlt iever raised his
complaints about the risk of his ill-treatment fretevent of extradition to
Turkmenistan with the domestic courts or the Gdnerasecutor's Office.
The Government considered that the domestic lagislaprovided the
applicant with an opportunity to do so. They noted particular that
Article 55 of the Constitution guaranteed to evex§pthe right to challenge
any decision, act or omission of the State autiesriin the courts.
Furthermore, Article 2 of the Code of Administrativdustice made it
possible to challenge not only the prosecutor'ssaet on the applicant's
extradition but any action the prosecutor took e tprocess of the
extradition proceedings. Therefore, they considehed the applicant had
failed to exhaust the remedies available to himeatdkrainian law.

45. The applicant noted that under the Court's-tas, for a remedy Iin
respect of Article 3 complaints in extradition cade be an effective, the
courts had to be able to effectively review thealgyg of the exercise of
executive discretion on substantive and procedgraunds and quash
decisions as appropriate. He maintained that henbgubssibility of raising
his complaint before the domestic courts, becaukeibian legislation
lacked a procedure for examining such complaints @oviding him with
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sufficient means for defending his rights. He ferthreferred to the
Resolution of the Plenary Supreme Court of 8 Oatob@04, which
provided specifically that “...[h]Javing regard tbet fact that the current
legislation does not allow the courts independetulygive permission for
extradition of persons ... the courts are not engyed to decide on this
issue.”. The lack of such a procedure, in the applis opinion, created a
real risk of extradition being carried out prior ttee final decision of the
domestic courts. He further maintained that thé lacinformation about
the state of the proceedings for his extraditiott tnre means of challenging
it, as well as his lack of access to the matenahe case file and to legal
assistance, seriously hindered effective accefgetoourts.

46. As to the particular remedies referred to Ihy Government, the
applicant maintained that these remedies had regrto be effective in
practice. He submitted two examples of the domesticts' case-law. In the
first case, the attempt of the first-instance céagxamine the lawfulness of
the extradition decision on the basis of Articledd3he Constitution and the
legislation relevant to administrative-law comptaihad been overruled by
the court of appeal in accordance with the abov@Ré&on of the Supreme
Court, on the ground that the courts were not caempeo consider such
issues. In the second case, the administrativedamplaint against the
actions of the prosecutor in extradition proceeslihgd been dismissed on
the ground that extradition issues belonged tsgeere of criminal law and
should be determined on the basis of the Code iofiGal Procedure. The
Code, however, did not provide for an appropriateedure for challenging
extradition decisions and did not give the coudmpetence to decide on
the lawfulness of the extradition and to suspenttadkion pending the
final resolution of the complaint.

47. The applicant further maintained that neithercourts nor any other
national authority could properly examine the rigkhis being tortured in
Turkmenistan. He reached this conclusion on theslighe Government's
position, expressed in their observations, thay twild not cast doubt on
the assurances given by the Turkmen authorities thatl they had no
possibility of, or any legal basis for, seeing thassurances respected.

2. The Court's assessment

48. The Court reiterates that in the area of tkleaestion of domestic
remedies there is a distribution of the burdenrobp It is incumbent on the
Government claiming non-exhaustion to satisfy ttwair€ that the remedy
was an effective one available in theory and ircfaica at the relevant time,
that is to say, that it was accessible, was oneclwhvas capable of
providing redress in respect of the applicant's glamts and offered
reasonable prospects of success kdeerte and Others v. Turkeyudgment
of 28 November 1997Reports of Judgments and Decisiot397-VIlI,
§ 57).
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49. The Court notes that the Government referredtwo legal
provisions: Article 55 of the Constitution and Atg 2 of the Code of
Administrative Justice, which in their opinion prded the applicant with
an effective remedy to challenge the decision dnadkion and any action
taken during the extradition proceedings. Thesevipimns guarantee to
everyone the right to challenge any decisionspastand omissions of the
State authorities in the courts, in particularhe administrative courts. In
the Court's opinion, these provisions are potdgt@dpable of providing an
effective remedy in respect of complaints that @eti3 would be violated
by decisions to extradite, provided they offerefficient safeguards. Such
safeguards would require, for example, that thertsotould consider the
compatibility of a removal with Article 3 and them, a given case, could
suspend the extradition. However, the Governmentndb give any
indication of the powers of the courts in such aaw, and do not submit
any decisions in which such actions have been ushde the applicant
submitted court decisions to the contrary (see grapgh 46 above). The
Court therefore dismisses the Government's predingimbjection as to the
necessity for the applicant to exhaust remediesicated by the
Government.

50. The Court further notes that this complainina manifestly ill-
founded within the meaning of Article 35 § 3 of t@envention and is not
inadmissible on any other grounds. It must theeefir declared admissible.

B. Merits

1. Submissions by the parties

(8) The Government

51. The Government noted that the General ProsesuOffice of
Turkmenistan had sent assurances that the appdicagiits under Article 3
of the Convention would not be violated: he woutnt be ill-treated and
would be provided with medical treatment, if neeegs

52. The Government maintained that they could wdoubt the
information provided by the Turkmen authorities, #ee extradition
proceedings were being conducted in accordance \witbrnational
agreements. They further noted that they had neite possibility of
checking this information nor any legal basis faringy so, since the
proceedings in the applicant's case would be cdaduby the foreign
country's authorities. They noted that all coustriere interested in having
a good international reputation, and that it wasim@ country's interests to
worsen its external relations with its partnersvimfating its obligations. In
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the Government's opinion, it was more important tfeg State to have a
good international reputation than to violate itiernational obligations.

53. As to the applicant's fear of being subje¢tetteatment contrary to
Article 3 of the Convention, the Government maingéa that the applicant's
fear had been formulated in such a general wayithaas impossible to
conclude that the risk was real and personal. Toexethey considered that
the applicant's arguments were insufficient to dahe that there might be a
violation of the applicant's rights in the evenhaf extradition.

(b) Theapplicant

54. The applicant contended that the Governmentesnissions about
the international reputation of a State were spzmd.

55. The applicant maintained that in Turkmenigtaare was a practice
of torturing people during investigation to extraonfessions. Furthermore,
in Turkmenistan he would face a risk of appallimpditions of detention.
The applicant made particular reference to the itiond in the SIZO of the
Ministry of the Interior in Ashgabat, in which heaszmost likely to be held
in the event of his extradition. He referred to wmier of international
materials, which described the human rights sibmatn Turkmenistan as
particularly worrying.

56. He further maintained that the risk describsmhcerned him
personally. He asserted that he did not have aegifsp circumstances
capable of protecting him from the widespread utdodure and ill-
treatment, which threatened any person detainedurkmenistan. The
applicant considered that, like any accused or ictew person, he ran the
risk of ill-treatment in the context of criminalqareedings. Furthermore, this
risk was intensified by the fact that legislatiordadministrative practice in
Turkmenistan did not provide sufficient guaranteggainst arbitrary
detention by the police. The lack of judicial supgion of detention in
Turkmenistan excluded even minimum control overeobence of his rights
during his detention. The lack of access to anpeddent medical expert
would prevent any signs of possible ill-treatmentdetention from being
recorded. He further maintained that the right mimediate access to a
lawyer was seriously impeded in Turkmenistan. Sackituation, in the
applicant's opinion, created “fertile ground” fétvetwidespread practice of
torture and helped the officials involved to avartdy responsibility.

57. The applicant maintained that he would besitaf even more cruel
forms of ill-treatment because he was a Russiamandn ethnic Turkmen.

58. The applicant further maintained that in viefvthe fact that any
opposition to the government in Turkmenistan wassmtered an act of
treason (see paragraph 34 above), he feared tkat@pplication and
submissions to the Court could be interpreted @astm by the Turkmen
authorities.
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59. He further claimed that the information subeditby the Turkmen
authorities was not sufficient to assess the soesglof the request for his
extradition.

60. The applicant noted that the Government haedfao give reasons
to believe that Ukraine would be able to make dima Turkmenistan
honoured its international obligations.

61. He referred to the relevant international mal® demonstrating that
Turkmenistan constantly ignored its obligations emdhajor human rights
treaties and failed to implement recommendations imternational
organisations and to cooperate with their monigpriodies. In these
circumstances the applicant doubted the abilitthef Turkmen authorities,
on assuming the obligation to observe his rights, supervise the
implementation of these obligations by State ageHts considered that,
whatever assurances the Government of Turkmenmtght present to the
Government of Ukraine, they could not guaranteediservance of these
assurances because of the lack of an effectiverayst torture prevention.
The applicant referred to the Court's judgmenhadase ofalah Sheekh v.
the Netherland¢no. 1948/04, § 147, ECHR 2007-... (extracts)wwmch it
had found that there would be a violation of Adic® if the applicant
returned to Somalia, since the national authoritiesld not guarantee his
security.

62. Finally, the applicant maintained that th& o§ his ill-treatment was
closely connected to the issue of a fair trial.

(¢) Thethird party

63. The third party noted the lack of effectivendstic remedies in
Turkmenistan to investigate allegations of ill-traant. They noted the lack
of independence of the judiciary and the persistepbor human-rights
record in Turkmenistan. They referred to internagioreports prepared by
international governmental and non-governmentahigations and foreign
States with regard to the human-rights situatiohurkmenistan.

64. They noted that given the human-rights situmatn Turkmenistan,
the applicant would face a very real risk of toetor ill-treatment.

65. They concluded that the issue of the applisaxtradition should be
decided not automatically, but after careful exation of all relevant
factors and his individual case. The lack of anviddial approach and the
failure to take into account the human-rights ditumin Turkmenistan in
deciding on the applicant's extradition would batcary to Article 3 of the
Convention.
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2. The Court's assessment

(a) General principles

66. It is the settled case-law of the Court thatraglition by a
Contracting State may give rise to an issue unddicld 3, and hence
engage the responsibility of that State under thenv€ntion, where
substantial grounds have been shown for believireg the person in
question would, if extradited, face a real riskbefng subjected to treatment
contrary to Article 3 in the receiving country. Thetablishment of such
responsibility inevitably involves an assessment cohditions in the
requesting country against the standards of Artglef the Convention.
Nonetheless, there is no question of adjudicatingoo establishing the
responsibility of the receiving country, whetherden general international
law, under the Convention or otherwise. In so falay liability under the
Convention is or may be incurred, it is liabilitycurred by the extraditing
Contracting State by reason of its having takeroaavhich has as a direct
consequence the exposure of an individual to pitwesdrill-treatment (see
Soering v. the United Kingdqrudgment of 7 July 1989, Series A no. 161,
pp. 35-36, 88 89-91Garabayev v. Russiaited above, § 73).

67. In determining whether it has been shown thatapplicant runs a
real risk, if expelled, of suffering treatment probed by Article 3, the
Court will assess the issue in the light of all thaterial placed before it, or,
if necessary, material obtaing@doprio motu In cases such as the present
the Court must examine the foreseeable consequesiceending the
applicant to the receiving country, bearing in mithe general situation
there and his personal circumstances (gdearajah and Others v. the
United Kingdom judgment of 30 October 1991, Series A no. 2150&in
fine). To that end, as regards the general situati@particular country, the
Court has often attached importance to the infoonatontained in recent
reports from independent international human-rigitdection associations
such as Amnesty International, or governmental casyrincluding the US
State Department (see, for exampf@hahal v. the United Kingdom
judgment of 15 November 199&eports of Judgments and Decisions
1996-V, 88 99-100Miislim v. Turkeyno’53566/99, § 67, 26 April 2005;
Said v. the Netherlandsio. 2345/02, § 54, 5 July 2008j-Moayad v.
Germany(dec.), nd’35865/03, 8§ 65-66, 20 February 2007; &whdi v.
Italy [GC], no. 37201/06, 88 143-146, 28 February 2088the same time,
it has held that the mere possibility of ill-tre@mh on account of an
unsettled situation in the receiving country doesin itself give rise to a
breach of Article 3 (se&/ilvarajah and Otherscited above, § 111, and
Fatgan Katani and Others v. Germa(gec.), no. 67679/01, 31 May 2001)
and that, where the sources available to it desailyeneral situation, an
applicant's specific allegations in a particulasecaequire corroboration by
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other evidence (seeMamatkulov and Askarov v. TurkeyGC],
nos. 46827/99 and 46951/99, § 73, ECHR 2005-I).

68. In cases where an applicant alleges that t#heis a member of a
group systematically exposed to a practice ofrdatment, the Court
considers that the protection of Article 3 of then€ention enters into play
when the applicant establishes, where necessatlyeobasis of the sources
mentioned in the previous paragraph, that there sar@us reasons to
believe in the existence of the practice in questend his or her
membership of the group concerned (steadi v. Italy[GC], cited above,
§ 132).

69. lll-treatment must attain a minimum level elerity if it is to fall
within the scope of Article 3. The assessment ¢ thinimum is, in the
nature of things, relative; it depends on all tirewnstances of the case,
such as the nature and context of the treatmeptisishment, the manner
and method of its execution, its duration and ftggical or mental effects.
Treatment will be considered to be “inhuman” witkine meaning of Article
3 becauseinter alia, it was premeditated, was applied for hours dtetch
and caused either actual bodily injury or intendgyspcal or mental
suffering. Furthermore, in considering whether aiglument or treatment is
“degrading” within the meaning of Article 3, the @b will have regard to
whether its object is to humiliate and debase tbesgn concerned and
whether, as far as the consequences are concéra€edersely affected his
or her personality in a manner incompatible withide 3. When assessing
conditions of detention, account has to be takethef cumulative effects
as well as the applicant's specific allegationse @hration of detention is
also a relevant factor (seGarabayev v. Russiaited above, § 75, with
further references). Furthermore, even if diplomatssurances have been
given, the Court is not absolved from the obligatio examine whether
such assurances provided, in their practical apjdio, a sufficient
guarantee that the applicant would be protectethsigthe risk of treatment
prohibited by the Convention (s€hahal cited above, 8 10%8aadi v. Italy
[GC], cited above, § 148).

(b) Application of the above principlesto the present case

70. In line with its case-law as set out above,@lourt needs to establish
whether there exists a real risk of ill-treatmehth® applicant in the event
of his extradition to Turkmenistan with referen@ethe facts which are
known.

71. In the present case the Court has had refjesttly, to the reports of
the US State Department (see paragraphs 34 anbd®%)a According to
these materials, there were numerous credible temdrtorture, routine
beatings and use of force against criminal suspegtthe Turkmen law-
enforcement authorities to obtain confessions. @heere reports of
beatings of those who required medical help andiatleof medical
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assistance. According to the Report of the Unitatldws Secretary-General
(see paragraph 36 above), torture was also usagasishment for persons
who had already confessed. All above reports eguatited very poor
prison conditions, including overcrowding, poor nitidn and untreated
diseases. It is also reported that allegationoxtite and ill-treatment are
not investigated by the competent Turkmen autlesitBearing in mind the
authority and reputation of the authors of thegmonts, the seriousness of
the investigations by means of which they were atedpthe fact that on
the points in question their conclusions are ctestswith each other and
that those conclusions are corroborated in substagcother sources (see
paragraph 37 above), the Court does not doubt tekability. Moreover,
the respondent Government have not adduced anyereador reports
capable of rebutting the assertions made in thecesucited by the
applicant.

72. The Court notes that, in so far as the appmiiaieged that he would
face a risk of treatment or punishment which istiay to Article 3 of the
Convention because of his ethnic origin, there @ avidence in the
available materials that the criminal suspects @f-furkmen origin are
treated differently from the ethnic Turkmens. Frtira materials considered
above it appears that any criminal suspect hettlgtody counter a serious
risk of being subjected to torture or inhuman ogrdeing treatment both to
extract confessions and to punish for being a cr@miDespite the fact that
the applicant is wanted for relatively minor and politically motivated
offence, the Court agrees with the applicant's rment that the mere fact of
being detained as a criminal suspect in such atsiu provides sufficient
grounds for fear that he will be at serious risk baing subjected to
treatment contrary to Article 3 of the Convention.

73. The Court further notes that in his letterl®f April 2007 the First
Deputy Prosecutor General of Turkmenistan wrote the requirements of
Article 3 of the Convention on Human Rights and damental Freedoms
would be fulfilled in respect of the applicant amel would not be subjected
to torture, inhuman or degrading treatment or gunent after extradition
(see paragraph 20 above). The Court observes, rowat it is not at all
established that the First Deputy Prosecutor Gépetae institution which
he represented was empowered to provide such asssran behalf of the
State. Furthermore, given the lack of an effectsystem of torture
prevention, it would be difficult to see whetheckwassurances would have
been respected. Finally, the Court notes thatritexnational human rights
reports also showed serious problems as regards irtte¥national
cooperation of the Turkmen authorities in the fieldhuman rights and
categorical denials of human rights violations despghe consistent
information from both intergovernmental and nongowneental sources (see
paragraph 36 above).
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74. In the light of the above findings, the Cocannot agree with the
Government that the assurances given in the preseset would suffice to
guarantee against the serious risk of ill-treatnmectse of extradition.

75. The foregoing considerations, taken togeter sufficient to enable
the Court to conclude that the applicant's exti@dito Turkmenistan would
be in violation of Article 3 of the Convention.

[ll. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENION

76. The applicant alleged that he had no effectiveedies to challenge
his extradition on the ground of the risk of ilkatment. He referred to
Article 13, which provides:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated

shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingninféicial capacity.”

77. The Government contended that the applicadt deess to the
domestic courts and had thus been able to raisecdnsplaints before
the competent domestic authorities.

A. Admissibility

78. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mikerefore be declared
admissible.

B. Merits

1. Submissions by the parties

79. The Government and the applicant referrechéir arguments with
respect to the Government's objection as to exiwewst domestic remedies
(see paragraphs 43-47 above).

80. The third party reiterated the Court's cage-keoncerning the
necessity of reconciliation and of finding a fairalénce between
international cooperation in criminal matters almel Convention obligations
of the Contracting States. It emphasised that & Steould always take due
account of the threat of a violation of human rgglm the requesting
country. Therefore, the courts and other relevamhaities of many
countries made inquiries as to the human-rightsasdan abroad in the
context of extradition requests. Such inquiries,ifgtance, were conducted
by the courts in the United States, Canada, thénéMieinds, Germany,
Switzerland, Ireland and Japan. The third partgddbat in many countries
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the conduct of such inquiries was prescribed byslagon. It therefore
underlined the importance of the Court's assessmaemhether in the
present case there were procedures to evaluateskhef a violation of the
applicant's rights in the event of his extradition.

81. The third party noted that unlike in many otS&ates, in Ukraine the
decision on extradition was made by the Generaddtnator's Office. In its
opinion, such decisions should be made by a cadodesthey entailed
serious consequences for the persons whose eidraghs requested. It
noted that in Ukraine there was no clear and fe&se procedure for
appealing against decisions on extradition. Itcciée example of Uzbek
asylum-seekers who had been deported following »dradition request
despite the fact that their application for asylwas still pending (see
paragraph 33 above). The third party provided aamgte of a decision of
the Polish Supreme Court prohibiting the extradited an individual from
Poland to China on account of Poland's obligatiorder Articles 3 and 6 of
the Convention and the risk of a violation of th€mvention provisions in
the event of extradition.

2. The Court's assessment

82. The Court reiterates that the notion of apaive remedy under the
Convention requires that the remedy may prevenetieeution of measures
that are contrary to the Convention and whose &ffeze potentially
irreversible. Consequently, it is inconsistent witle relevant provisions of
the Convention for such measures to be executedrébahe national
authorities have examined whether they are conlpatiwith the
Convention, although Contracting States are affbstame discretion as to
the manner in which they conform to their obligasaunder this provision
(see,mutatis mutandisGarabayev v. Russiano. 38411/02, § 105, 7 June
2007, ECHR 2007-... (extracts)).

83. The Court refers to its findings (at paragepB-53 above) in the
present case concerning the Government's argunegatrding domestic
remedies. For the same reasons, the Court concthdeshe applicant did
not have an effective domestic remedy, as requinedirticle 13 of the
Convention, by which he could challenge his extradion the ground of
the risk of ill-treatment on return. Accordinglyere has been a breach of
this provision.

IV. ALLEGED VIOLATION OF ARTICLE 6 8§ 1 OF THE
CONVENTION

84. The applicant next complained that by extmagit him to
Turkmenistan, where he was likely to be subjectedam unfair trial,
Ukraine would violate Article 6 8§ 1 of the Conventi
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“In the determination of ... any criminal chargeasgt him, everyone is entitled to a
fair and public hearing within a reasonable time ayy independent and impartial
tribunal established by law...”

A. Admissibility

85. The Court notes that this complaint is not ifesatly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

1. Submissions by the parties

(a) The Government

86. The Government maintained that they could @asstess the
probability of a violation of the applicant's righd a fair hearing, as
guaranteed by Article 6 8 1 of the Convention, raftss extradition. The
Government observed that no proceedings in theicamls case were
pending before the Turkmen courts, and they hagroonds to believe that
his case would be considered by an unfair couFuirkmenistan.

87. The Government contended that the informasiobmitted by the
applicant on the situation in Turkmenistan was fingent to found a strong
belief that the judicial system in Turkmenistan vi@sed on principles of
unfairness and general violation of human rightsrdytrials.

88. The Government pointed out that an issue noght exceptionally
be raised under Article 6 by an extradition decisio circumstances where
the fugitive had suffered or risked suffering aftant denial of a fair trial in
the requesting country (they cit&ibering v. the United Kingdgneited
above, § 113).

89. They submitted that a mere assumption wasmnotgh to raise an
issue of a violation of Article 6 of the Conventionthe present case.

90. They further noted that the competent Turknaemhorities had
provided additional guarantees that the applicamtldy have a fair trial in
the event of his extradition.

91. The Government further noted that the Court hmeviously
declared a complaint under Article 6 inadmissilsieanother extradition
case Novik v. Ukraine(dec.), no. 48068/06, 13 March 2007), and invited
the Court to declare this complaint inadmissibletifi® same reasons.
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(b) Theapplicant

92. The applicant maintained that in the eventhisf extradition he
would face a strong risk of being denied a faialtriHe noted that the
Government had failed to give any explanations abmidomestic judicial
system in Turkmenistan, probably because they derex this problem
beyond their responsibilities. The applicant drevterdgion to the
Government's acceptance that they could not congii@eprobability of a
flagrant denial of a fair trial in Turkmenistan.

93. The applicant referred to the relevant inteomal materials that
described the situation in Turkmenistan and noted after having been
tried in Turkmenistan, he would not be able to clammpof the unfairness of
the trial to the European Court of Human Rights.underlined that if the
Turkmen authorities infringed the basic principt#sa fair trial in cases
which attracted the attention of the internatioc@nmunity, this would be
even more likely in his “ordinary” case.

94. In view of the reports by international orgaations, he believed that
he would risk a flagrant denial of a fair trialTmrkmenistan.

95. He lastly challenged the Government's subprssconcerning the
resemblance of his case to thatNwvik (cited above), in which the Court
had declared the Article 6 complaint inadmissibile noted that in the
Novik case, the General Prosecutor's Office had reftseektradite the
applicant on the ground that, under Ukrainian ldlae charges against
Mr Novik did not carry a sentence of imprisonmeahd that he had
therefore no longer been at risk of extraditiont #ds reason, Mr Novik's
complaint under Article 6 had been declared inadihie.

2. The Court's assessment

96. The Court recalls its finding that the exttaahi of the applicant to
Turkmenistan would constitute a violation of ArécB of the Convention
(see paragraph 75 above). Having no reasons tot dioabthe respondent
Government will comply with the present judgmentcaonsiders that it is
not necessary to decide the hypothetical questibetiver, in the event of
extradition to Turkmenistan, there would also beddation of Article 6 of
the Convention (seanutatis mutandisSaadi v. Italy[GC], cited above,
§ 160)

IV. ALLEGED VIOLATION OF ARTICLE 5 88 1 AND 3 OF HE
CONVENTION

97. The applicant complained that he was detamealation of Article
5 88 1 and 3. He maintained that prior to 30 Janf07, when the
General Prosecutor's Office had received the affiecequest for his
extradition, his detention had fallen within the atrof Article 5 § 1 (c).
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Only after that date, in his view, could the deitmmtbe qualified as being
“with a view to extradition”.
The relevant parts of Article 5 read as follows:

“1l. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(c) the lawful arrest or detention of a persoreetd for the purpose of bringing
him before the competent legal authority on reastmasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe

(f the lawful arrest or detention of ... a persgainst whom action is being taken
with a view to ... extradition.

3. Everyone arrested or detained in accordanceh wite provisions of
paragraph 1 (c) of this Article shall be broughomptly before a judge or other
officer authorised by law to exercise judicial powead shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.”

A. Admissibility

98. The applicant maintained that his detentiotwben 4 and
30 January 2007 fell within the ambit of Article85L (c) of the Convention.
He considered that once the request for his extoadnad been received by
the Ukrainian authorities on 30 January 2007, lei®mtion fell within the
ambit of Article 5 8 1 (f). For the Government, ttetention fell within
Article 5 § 1 (f) throughout.

99. The Court notes that the applicant was adesh the basis of the
international search warrant issued by the Turkiahorities and he had
been so informed on the day of his arrest. He v&s iaformed that the
criminal procedure against him was pending in Twhkistan and not in
Ukraine. The same day the Kherson Police Departmematived an official
request from the Turkmen authorities for the apits provisional arrest
under Article 61 of the Minsk Convention. On 10 Jdary 2007 the
Kakhovsky Court ordered the applicant's detentiending the extradition
proceedings against him. On 30 January 2007 thesi@efProsecutor's
Office of Ukraine received an official request frahe General Prosecutor's
Office of Turkmenistan for the applicant's extramht with a view to
criminal prosecution. The Court further notes ttieg Minsk Convention,
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which is part of the domestic law in Ukraine, pans for a provisional
arrest of the wanted person with a view to his fdssextradition to the
requested State even prior to the official reqdesextradition. From the
facts described above the Court considers thatUkminian authorities
arrested and detained the applicant in order te éakion with a view to his
extradition. There were no criminal proceedingsirzgjathe applicant in
Ukraine. Moreover, no other reason, except thearextradition (and the
proceedings for hooliganism which were mentionedhi® relatives but
never referred to again), has ever been advancetebguthorities for the
applicant's detention during the period in questiod there is no evidence
in the case-file to suggest that any such othesoreahas ever existed.
Therefore, notwithstanding the applicant's subrarssito the contrary, his
detention has always been with a view to extraditemd his above
complaint falls to be considered under Article 5 §) of the Convention
(see Novik cited above). Therefore, Article 5 8 1 (c) andcadingly,
Article 5 8§ 3 of the Convention are not applicaliiehe present case (see
Quinn v. Francejudgment of 22 March 1995, Series A no. 311, § 53

100. The Government maintained that the applibadtfailed to appeal
against the decision of 10 January 2007 on histtoethe appellate court.
This possibility was provided for in Article 1656t the Code of Criminal
Procedure and had been mentioned in the decisseif. ifTherefore, the
Government argued that the applicant had faileéxioaust the remedies
available to him under Ukrainian law in respectro$ complaint.

101. The applicant made no comment.

102. The Court further notes that under Articl&s-P6of the Code of
Criminal Procedure provides that it is open to theosecutor, suspect,
accused or his or her defence counsel or legaéseptative” to challenge
the decision of the first instance court. Howevke applicant, as a person
detained with a view to extradition rather tharuapect in a criminal case,
did not fall into any of these categories. Furthem the essence of the
applicant's complaint about the unlawfulness ofdagention is the lack of
legislation that would provide clear and foreseeahlles of holding
someone in custody pending extradition. The Goventndid not explain
how, against the background of the Supreme Colresolution of
8 October 2004, an appeal under Article 165-2 waddress these issues
or remedy the situation. The Government's objecéisrto the applicant's
failure to appeal against the initial arrest watr#n therefore without
substance and must be dismissed.

103. The Court therefore dismisses the Governmepteliminary
objection and notes that the complaint under Aetiél 8 1 (f) is not
manifestly ill-founded within the meaning of Art&cl35 § 3 of the
Convention. It further notes that it is not inadsiiiée on any other grounds.
It must therefore be declared admissible. The aegptis complaints under
Article 5 88 1 (c) and 3 of the Convention are nfestly ill-founded and
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must be rejected in accordance with Article 35 88ar®l 4 of the
Convention.

B. Merits

1. Submissions by the parties

104. The Government maintained that the extraditdd individuals
from Ukraine to Turkmenistan was regulated by thaadid Convention
1993, which had been ratified by the Ukrainian iaarent and had become
part of Ukrainian legislation under Article 9 ofethConstitution. They
further noted that under the Minsk Convention, at@xcting State had to
recognise official documents issued by the othemt@ating State.
Therefore, the Ukrainian Government could not g¢atb question the
official documents issued by the relevant Turkmartharities in the
applicant's case. The Government maintained that dbtaining the
applicant, the Ukrainian authorities had acted acoadance with their
international obligations under the Minsk Conventand that his detention
was for the purpose of extradition.

105. The Government noted that the Ukrainian chad ordered the
applicant's arrest on 10 January 2007. They maiedathat there were no
doubts as to the lawfulness of the domestic coadisibn and that the
applicant's arrest had been carried out in accomlamth a procedure
established by law. They further noted that thiscpdure allowed the
applicant to appeal against the decision on hissgrbut that he had failed
to do so.

106. The Government also noted that with regardht® applicant's
detention prior to 7 January 2007, the domestichaittes had
acknowledged its unlawfulness, and the applicadtha an opportunity to
appeal.

107. The applicant maintained that the requiresiehtArticle 5 § 1 did
not dispense the State from fulfilling its interioagl obligations regarding
extradition, since such a ground for detention wlasrly provided for in
Article 5 8 1 (f), which only required the detemtito be in accordance with
a procedure prescribed by the domestic legislalitie. applicant submitted
that the Minsk Convention did not provide for swchrocedure. He further
observed that the unlawfulness of his detentionwéeh 4 and
10 January 2007 had also been admitted by the &i#terities themselves.

108. The third party submitted that the decision extradition was
closely linked to the decision on the temporaresitriof the person whose
extradition was being requested. Deprivation of feason's liberty in such
situations likewise required a clear and precise ta protect the person
from arbitrary detention.
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2. The Court's assessment

(a) General principles

109. The Court, as mentioned above, considersthiatpplicant was
detained with a view to his extradition from Ukmino Turkmenistan.
Article 5 § 1 (f) of the Convention is thus appbéa in the instant case as
mentioned above. This provision does not requieg the detention of a
person against whom action is being taken witheavvio extradition be
reasonably considered necessary, for example gigept his committing an
offence or absconding. In this connection, Arti@le§ 1 (f) provides a
different level of protection from Article 5 8§ 1)(all that is required under
sub-paragraph (f) is that “action is being takethvai view to deportation or
extradition”. It is therefore immaterial, for themposes of Article 5 § 1 (f),
whether the underlying decision to expel can béfied under national or
Convention law (se€onka cited above, § 38, andhahal v. the United
Kingdom judgment of 15 November 1998¢eports1996-V, § 112).

110. The Court reiterates, however, that it fadl$t to examine whether
the applicant's detention was “lawful” for the posps of Article 5 § 1 (f),
with particular reference to the safeguards pravidg the national system.
Where the “lawfulness” of detention is in issuecliing the question
whether “a procedure prescribed by law” has beovied, the Convention
refers essentially to national law and lays dowendhligation to conform to
the substantive and procedural rules of nationad, laut it requires in
addition that any deprivation of liberty should be keeping with the
purpose of Article 5, which is to protect the indival from arbitrariness
(seeAmuur v. Francegjudgment of 25 June 199Bgports1996-11l, 8 50).

111. The Court must therefore ascertain whetheredtic law itself is in
conformity with the Convention, including the gealeprinciples expressed
or implied therein. On this last point, the Couttesses that, where
deprivation of liberty is concerned, it is partiady important that the
general principle of legal certainty be satisfidadl.laying down that any
deprivation of liberty must be effected “in accarda with a procedure
prescribed by law”, Article 5 8 1 does not meredfer back to domestic
law; like the expressions “in accordance with the’l and “prescribed by
law” in the second paragraphs of Articles 8 to itlalso relates to the
“quality of the law”, requiring it to be compatiblgith the rule of law, a
concept inherent in all the Articles of the Convent “Quality of law” in
this sense implies that where a national law aigherdeprivation of liberty
it must be sufficiently accessible, precise anégeeable in its application,
in order to avoid all risk of arbitrariness (s&dudoyorovv. Russja
no. 6847/02, § 125, ECHR 2005-X (extracts)ecius v. Lithuania
no. 34578/97, 8 56, ECHR 2000-1Baranowski v. Polandno. 28358/95,
88 50-52, ECHR 2000-1ll; andAmuut, cited above). In Nasrulloyev v.
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Russia (no. 656/06, 88 72-77, 11 October 2007)Cbert established that
Chapter 54 of the Code of Criminal Procedure ofdRué'Extradition of a

person for criminal prosecution or execution oftesane”), which did not

set up special procedure of arrest and detentitim aviview to extradition

but referred to the procedure of arrest and detentin remand, created
confusion among the national authorities as tcagplication. The Court
concluded that the provisions of the Russian lawegung detention of

persons with a view to extradition were neithercme nor foreseeable in
their application and fell short of the “quality tdw” standard required
under the Convention.

(b) Application to the present case

112. The Court accepts the Government's submig$ianthe Minsk
Convention, being part of the domestic legal ordecapable of serving as
a legal basis for extradition proceedings and fetedtion with a view to
extradition. Article 5 8§ 1 (f) of the Conventiongwever, also requires that
the detention with a view to extradition shoulddjéected “in accordance
with a procedure prescribed by law”. The Minsk Cemyon does not
provide for a particular procedure to be followedthe requested State
which could offer safeguards against arbitrarin@$g Court therefore has
to consider whether other provisions of Ukrainiaw |offered such a
procedure.

113. As is apparent from Article 29 of the UkramiConstitution, there
is a general rule that any individual who has bdeprived of his or her
liberty has the right to have the reasonableneskiofor her detention
reviewed by the domestic court within 72 hours. Tuanstitution further
guarantees to everyone the right to challenge hieeodetention in a court
at any time. In other contexts, those constituliGaéeguards are set out in
further detail in separate instruments, such as Glele of Criminal
Procedure and the Psychiatric Medical Assistanceé iActhe case of
compulsory psychiatric treatment (s@ershkov v. Ukraineno. 67531/01,
8 30, 8 November 2005). There are no legal pronssibowever, whether in
the Code of Criminal Procedure or in any otherdiegive instrument, that
provide, even by reference, a procedure for detentvith a view to
extradition. The Supreme Court was aware of thélpro, and attempted to
address the issues in its resolution no. 16 of ®le&r 2004 (see paragraph
31 above). It advised the lower courts to apphytatis mutandiscertain
provisions of the Code of Criminal Procedure tora&dition proceedings.
Nevertheless, the Code of Criminal Procedure ideds not envisage such
a possibility, clearly indicating that preventiveeasures shall be imposed
on a suspect, accused, defendant, or convictedmpésse paragraphs 26-28
above). Furthermore, the resolutions of the Pleisargreme Court do not
have the force of law and are not legally bindimgtloe courts and the law-
enforcement bodies involved in extradition procagdi



SOLDATENKO v. UKRAINE JUDGMENT 37

114. The foregoing considerations are sufficieat the Court to
conclude that Ukrainian legislation does not previdr a procedure that is
sufficiently accessible, precise and foreseeabitsiapplication to avoid the
risk of arbitrary detention pending extraditionvén the above findings, the
Court does not consider it necessary to examiné eddhe applicant's
allegations concerning particular periods of histedgon or the
appropriateness of the criminal procedure suggesttéte above Resolution
of the Plenary Supreme Court.

There has accordingly been a violation of Article§51 (f) of the
Convention.

V. ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE CONVHETION

115. The applicant further complained of the laok sufficient
procedural guarantees in domestic legislation foe teview of the
lawfulness of his detention, and of the delay ie thitial review of his
detention by the domestic court, given that he baen brought before a
court on the seventh day of his detention. He detie Article 5 § 4 of the
Convention, which reads as follows:

“4. Everyone who is deprived of his liberty byest or detention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

A. Admissibility

116. The Government maintained that the applibad at his disposal
an effective procedure to challenge the lawfulne$shis detention.
According to the Government, this procedure wasnddfin Articles 106,
165-2 and 382 of the Code of Criminal Procedure, iarthe Resolution of
the Plenary Supreme Court of 8 October 2004.

117. The Government also noted that the appleatdtention prior to
the decision of 10 January 2007 had been reviewetid prosecutor, who
had found that the applicant's rights had beematedl As a result of the
prosecutor's actions, the officials responsiblefie violation had been held
liable for a disciplinary offence. The Governmerdnsidered that the
acknowledgment of a violation had entitled the ajapit to seek restoration
of his rights and compensation, which he had notedd herefore, the
Government submitted that the applicant had faibeeixhaust the remedies
available to him under Ukrainian law.

118. The applicant maintained that Ukrainian liegisn did not have
any provisions clearly providing him with the pdskiy of challenging his
detention in connection with a criminal prosecutiora foreign country. He
considered that the procedure envisaged in Artiddé of the Code of
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Criminal Procedure did not comply with the requisstts of Article 5 § 4 of
the Convention. This procedure concerned the rewkthe first-instance
court decision on appeal, but did not envisage pogsibility for the
applicant to initiate a periodic review of the lalfess of his detention.

119. The applicant also noted that he had not lofermed about the
decisions by which the domestic authorities hachaekedged a violation
of his rights; therefore, he had not been ablely on them in any domestic
proceedings. Moreover, this admission had not adect all his complaints
under Article 5. Furthermore, he questioned thejadey of the disciplinary
punishment in relation to the violation of his tigio liberty, given that
Article 371 of the Criminal Code provided for crimai punishment in the
event of unlawful detention. The domestic authesitihowever, had not
initiated any criminal proceedings to ensure adegpanishment for those
responsible.

120. In reply, the Government maintained thatapglicant had failed to
take any action even after he had received suohnrstion.

121. The Court finds that the Government's comastconcerning non-
exhaustion are so closely linked to the merits thay should be joined to
them and considered together.

122. The Court therefore joins to the merits th@v&nment's
contentions about availability of effectiveness oédmedies for the
applicant's complaint under Article 5 § 4. The Gdurther notes that this
complaint is not manifestly ill-founded within tineeaning of Article 35 § 3
of the Convention. It further notes that it is moadmissible on any other
grounds. It must therefore be declared admissible.

B. Merits

1. Submissions by the parties

123. As noted above, the Government contended dnmatadequate
procedure was defined in Articles 106, 165-2 an@ 88 the Code of
Criminal Procedure, and in the Resolution of thenBfy Supreme Court of
8 October 2004 or, alternatively, in the possipitif bringing compensation
proceedings in the light of the prosecutor's figgirof 20 February and
15 March 2007 that the applicant's detention pi@olO January 2007 had
violated his rights.

124. In the applicant's submission, the only pdoce that could be
considered under Article 5 § 4 was the one providedrticles 165-2 and
165-3, but it did not afford the judicial safeguarequired by Article 5 § 4.
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2. The Court's assessment

125. The Court reiterates that the purpose ofchet § 4 is to secure to
persons who are arrested and detained the righticial supervision of the
lawfulness of the measure to which they are theselyected (seemutatis
mutandis De Wilde, Ooms and Versyp v. Belgjujudgment of
18 June 1971, Series A no. 12, § 76). A remedy rbasiade available
during a person's detention to allow that persoobtain speedy judicial
review of the lawfulness of the detention, capabfeleading, where
appropriate, to his or her release. The existeficheoremedy required by
Article 5 8 4 must be sufficiently certain, not yrh theory but also in
practice, failing which it will lack the accessibyl and effectiveness
required for the purposes of that provision (seajtatis mutandis
Stoichkov v. Bulgaria no. 9808/02, § 66n fine, 24 March 2005, and
Vachev v. Bulgariano. 42987/98, § 71, ECHR 2004-VIIl (extracts)heT
accessibility of a remedy implieanter alia, that the circumstances
voluntarily created by the authorities must be sagho afford applicants a
realistic possibility of using the remedy (seejtatis mutandisConka cited
above, 88 46 and 55).

126. The Court refers to its findings under Adicb § 1 of the
Convention about the lack of legal provisions gouay the procedure for
detention in Ukraine pending extradition. It comsil that in the
circumstances of the case, these findings are lgqpaktinent to the
applicant's complaint under Article 5 8§ 4 of the n€ention, as the
Government failed to demonstrate that the applibantat his disposal any
procedure through which the lawfulness of his detencould have been
examined by a court. In particular, Article 165-Ptlee Code of Criminal
Procedure provides that it is open to the “prosmcsiuspect, accused or his
or her defence counsel or legal representativehtlenge the decision of
the first instance court. However, the applicastagerson detained with a
view to extradition rather than a suspect in a trahcase, did not belong to
any of these categories. As to Articles 106 and #&hke Code they equally
refer to the situations of and parties to domestiminal proceedings and
not specifically to extradition proceedings. The v&mment have not
indicated how Articles 106, 165-2 and 382 of thed€oof Criminal
Procedure could provide the review required bydetb § 4. Furthermore,
in connection with an action for compensation basedhe finding that the
applicant's detention before 10 January 2007 hatiateid his rights, and
again as noted above, the detention in questionehddd by the time the
applicant was aware of the decisions in questiod,the court dealing with
an action for compensation would not have been ldapt order his
release. It could not therefore have constituted“fitoceedings” foreseen
by Article 5 § 4, either.
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127. The foregoing considerations are sufficienemable the Court to
dismiss the Government's preliminary objections ndonclude that there
has been a violation of Article 5 § 4 of the Corti@m

VII. APPLICATION OF ARTICLE 41 OF THE CONVENTION

128. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

129. The applicant did not submit a claim for jusatisfaction.
Accordingly, the Court considers that there is ath I award him any sum
on that account.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Joins to the meritsthe Government's contention concerning the
exhaustion of domestic remediesrespect of the applicant's complaint
under Article 5 § 4 of the Convention; and rejaettdter an examination
on the merits

2. Dismisseghe remainder of the Government's preliminary ciipas;

3. Declaresthe complaints under Article 3, Article 5 88 1 &)d 4, Article
6 8 1 and Article 13 of the Convention concernimg tapplicant's
possible extradition to Turkmenistan and detenpending extradition
admissible and the remainder of the applicatiodnmasible;

4. Holds that the applicant's extradition to Turkmenistapuld be in
violation of Article 3 of the Convention;

5. Holdsthat there has been a violation of Article 13h&f Convention;
6. Holds that it is not necessary to examine whether thpliagmt's
extradition to Turkmenistan would be in violatiohAxticle 6 § 1 of the

Convention;

7. Holds that there has been a violation of Article 5 § fl d¢f the
Convention;

8. Holdsthat there has been a violation of Article 5 & ¢he Convention;
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9. Holdsthat there is no need to examine the issue optstfaction.

Done in English, and notified in writing on 23 Og&y 2008, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Claudia Westerdiek Peer Lorenzen
Registrar President



