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Introduction

[1] These appeals were heard separately but aselgleelated in their subject matter.
Both are concerned with procedural fairness in @edings before the Asylum and

Immigration Tribunal. In both, the critical questis whether the immigration judge



was entitled to base his conclusion to some exfigoh a matter which had not been
raised during the course of the hearing before fims is a question which has been
raised in numerous recent appeals, and applicdfioreave to appeal, to this court.
Against that background, it is convenient to bdgirconsidering the issue of fairness
in the context of proceedings before the Tribunaomewhat general terms, before
turning to the circumstances of these particul@eafs.

[2] Procedure before the Tribunal is regulatedh®/Asylum and Immigration
Tribunal (Procedure) Rules 2005 (SI 2005 No. 288)Yamended. The overriding
objective of the Rules is "to secure that procegslimefore the Tribunal are handled
as fairly, quickly and efficiently as possible” (Bu4l). These objectives of fairness,
speed and efficiency are reflected in the requiregmenposed by the Rules. They
require, for example, that the appellant give rottan appeal within a specified
time limit: in the case of a person in the Uniteddgtom, the time limit is 5 days after
being served with notice of the decision if thesperis in detention, or 10 days in any
other case (Rule 7). The notice of appeal mustsethe grounds of appeal, give
reasons in support of those grounds, and, so fieag®nably practicable, list any
documents which the appellant intends to rely ug®evidence in support of the
appeal (Rule 8). Unless rejected by the Tribungb@iiminary grounds, the notice of
appeal must be served on the respondent (Ruldhg)respondent must file with the
Tribunal the notice of the decision appealed agaars/ other document served on
the appellant giving reasons for the decision, statement of evidence form
completed by the appellant in relation to the denisany record of an interview with
the appellant in relation to the decision, and atiner unpublished document relied
upon; and those documents must also be serveceaptiellant. They need not

however be filed or served before 2pm on the bgsiday before the hearing



(Rule 13). The appeal must ordinarily be considérgthe Tribunal at a hearing, but
there are a number of circumstances in which tliteuiel may determine an appeal
without a hearing. These include circumstances atlex parties consent, or where
the appellant and his representatives are outsel&nited Kingdom, or where the
Tribunal considers that the appeal can be justigrdened without a hearing

(Rule 15). The Tribunal may hear an appeal in tiseace of a party or his
representative in a variety of circumstances: kaneple, if the party is outside the
United Kingdom or is unable to attend the hearorgf the party is unrepresented and
it is impracticable to give him notice of the hegr{Rule 19). The Tribunal's power to
adjourn hearings is restricted (Rule 21). The Tmddumust ordinarily issue a written
determination within 10 days of the hearing (Ru2¢. Subject to Section 108 of the
2002 Act, the Tribunal must not take account oflerce that has not been made
available to all the parties (Rule 51(9)).

[3] The Rules thus contain a number of requiremesnish are designed to secure
procedural fairness, but they do not replicaterad; judicial procedures. That
reflects, to some extent, certain practical diffies commonly experienced in asylum
and immigration appeals. The appellant may, fongda, be outside the United
Kingdom, as may his representative, or the whengigbaf the appellant may be
unknown. The procedures also reflect the importattzehed to the prompt disposal
of appeals: the short time limits for giving notimeappeal, for lodging documents
prior to the hearing, and for the Tribunal to isggaletermination following the
hearing, impose constraints on all involved.

[4] Subject to the Rules, the Tribunal has the pawelecide the procedure to be
followed in relation to any appeal or applicatidtu{e 43(1)). In doing so it must

however act fairly. What fairness requires has lmmsidered by the Tribunal and by



the courts in numerous cases, a few of which w# shartly turn to. It is however
necessary to emphasise, before doing so, the releva certain general observations
made by Lord Mustill irR v Secretary of Sate for the Home Department, ex parte
Doody [1994] 1 AC 531 at page 560, in a speech with wiie other members of the
House expressed their agreement. As Lord Mustieoked, what fairness requires is
essentially an intuitive judgment. Although it isgsible to identify a number of
general principles, they cannot be applied by ideatically in every situation: "what
fairness demands is dependent on the context afaetision”. An overall judgment
must therefore be made in the light of all thewmnstances of a particular case. That
said, guidance can be obtained from decided cps®dded careful attention is paid
to any relevant factual circumstances, and judticih are not taken out of context.
[5] In relation to the context in which the Tribumgerates, a number of salient
features were identified by the Court of Appeabaaretary of Sate for the Home
Department v Maheshwaran [2004] Imm AR 176 at paragraph 3:

"Those who make a claim for asylum must show they tare refugees. The
burden of proof is on them. Whether or not a claahgto be believed is
frequently very important. He will assert very mdagts in relation to events
far away most of which no one before the adjudicetn a position to
corroborate or refute. Material is often adducethatlast minute without
warning. From time to time the claimant or the HdB®eretary are neither
there nor represented and yet the adjudicatoresaomn with his task. He
frequently has several cases listed in front of bimthe same day. For one
reason or another not every hearing will be effectAdjudicators can not be
expected to be alive to every possible nuancecaka before the oral hearing,
if there is one, starts. Adjudicators in generadl ieiserve their determinations
for later delivery. They will ponder what has besad and what has not been
said, both before the hearing and at the hearihgy Will look carefully at the
documents which have been produced. Points willtiones assume a greater
importance than they appeared to have before thengebegan or in its
earlier stages. Adjudicators will in general rightle cautious about
intervening lest it be said that they have leapéal the forensic arena and lest
an appearance of bias is given."

[6] One factor which has been emphasised in nunsecases is the specialist nature

of the Tribunal (see e.@H (Sudan) v Secretary of Sate for the Home



Department [2008] 1 AC 678). This has implications for prooeel before the
Tribunal: although the procedure is adversafRal Gecretary of Sate for the Home
Department, ex parte Abdi [1996] 1 WLR 298 at page 301 per Lord Mustill)e th
Tribunal is not confined to a consideration of @&wedence and submissions presented
to it by the parties. In that regard, the obseoratimade by Sedley J and cited in
Secretary of State for the Home Department v Abdi [1994] Imm AR 402 at page 412,
in relation to adjudicators appointed under thesjongs legislation, remain apposite:
"Adjudicators are not recruited from the Claphammdus. They are skilled
and specialised office-holders carrying out an pehelent and, in many
respects, judicial function of profound importarteghe individuals who come
before them ... From case to case they will budcdund of information
about different third countries. It would be wrodcourse, for them to
decide cases upon the basis of private informatfdhis kind; but it would
also, in my judgment, be wrong for them to ignarehsinformation and close
their minds to everything except the evidence thatHome Office chose or
the applicant was able to put before them."
In that case (per Steyn LJ at page 420), and isegjent cases (e @nanavarathan
v A Special Adjudicator [1995] Imm AR 64), it was accepted that the adjathr was
entitled to rely on matters within his own knowledgrovided such matters were
disclosed to the parties so as to afford themraofgportunity to deal with them.
[7] Similarly, the Tribunal may identify an issudigh has not been raised by the
parties to the proceedings, but it will be unfandinarily at least, for it to base its
decision upon its view of that issue without givihg parties an opportunity to
address it upon the matter. That point is illustdby the decision of this court at an
earlier stage of the proceedings in relation tdfitisé appellant, reported &$A v
Secretary of State for the Home Department 2008 SC 58. As we shall explain, the first
appellant's claim for asylum is based on an accolinaving had a relationship in

Afghanistan with the daughter of an army commanabn became pregnant as a

result of the relationship. At an earlier stagéhaf proceedings, an immigration judge



rejected the credibility of the first appellanttaunt in part because no evidence had
been given of the precautions taken by the cougdénat pregnancy: an issue which
had not been raised by the respondent, or by thegration judge himself at the
hearing. The court stated, at paragraph 30 ofpitsion:
“[T]here is in our opinion force in the submissiiat it was unfair of the
immigration judge, if he found in the absence dtlemce about precautions
against pregnancy ground for regarding the evidaboeit the relationship as
implausible, not to put that point to the appell@ngive him an opportunity to
put forward evidence on the point. If he had dametse appellant might, or
might not, have been able to allay his concernttiprocedure would have
been fair."
The court also noted that the immigration judge $@eculated, in the absence of
evidence, about the way in which the couple woadehbeen likely to have acted in
relation to precautions against pregnancy. Thetagas critical of the immigration
judge's doing so, partly because there was noatidit that he was alive to the
possible relevance of cultural and other differsnoetween the United Kingdom and
Afghanistan.
[8] As an expert body, the Tribunal is entitledégect evidence notwithstanding that
the evidence has not been challenged before iéss may however require it to
disclose its concerns about the evidence so dfoia dhe parties an opportunity to
address them. That point is illustrated by thesleniinKriba v Secretary of Sate for
the Home Department 1998 SLT 1113, where the applicant had relied taitar from
Amnesty International which was not challengedh®y/riespondent and which had
been relied on by the Immigration Appeal Tribumadnother case shortly
beforehand. The adjudicator however attached nghwéo the letter, describing it as
anecdotal and inadequately sourced. The applicastnet given an opportunity to

adduce additional evidence to support what wasdiatthe letter. Lord Hamilton

granted an application for judicial review, statetgpage 1116:



"The weighing of the evidence before him is a midtiethe special
adjudicator and the fact that evidence is unchgéidrby the presenting officer
does not of itself oblige the special adjudicatoatcept it. In the present case,
however, where the evidence was not only unchadiéraynd uncontradicted
but came from an apparently responsible sourcenasda vital element in this
part of the petitioner's case, it was, in my vipwgcedurally unfair wholly to
reject it without first affording to the petitionan opportunity to adduce
support for it."
In the particular circumstances of that case, gtieant could reasonably proceed on
the basis that there was no need for him to adduickence on this vital point besides
the letter, given that the letter was unchallenged came from a source which was
generally treated as reliable (and had recently beated as reliable in relation to
that very letter), unless he was put on noticdefadjudicator's concern.
[9] Even where a point is expressly conceded bypamgy, the Tribunal is not obliged
to accept the concession; but in that situationyas observed iMaheshwaran at
paragraph 4,
"... it will usually be unfair to decide the caggmst the other party on the
basis that the concession was wrongly made, uthesgribunal indicates that
it is minded to take that course.”
[10] There is, on the other hand, no general obtigeson the Tribunal to give notice
to the parties during the hearing of all the mattar which it may rely in reaching its
decision. That point is illustrated by the decistdrthe Court of Appeal igahota v
Immigration Appeal Tribunal [1995] Imm AR 500, where the applicant sought
asylum on the basis that he had been arrestedendetd on a number of occasions
by the police of his native country. He statedvidence that the police had wanted to
know the whereabouts of his brother, who belongeal iroscribed organisation. His
brother had eventually been killed by the police.(bhe applicant) feared that he too
would be killed if he returned. The adjudicatoreguied the applicant's account but

refused his appeal on the basis that there wasideree of a continuing risk to the

applicant following his brother's death. The apoticsought leave to apply for



judicial review on the basis that there had bebreach of natural justice, since the
adjudicator had not asked the applicant why heicoetl to fear persecution
following his brother's death. Leave was refuseehiedy LJ, with whose judgment
Sir Thomas Bingham MR and Millett LJ expressed agrent, said (at pages 504-
505):
"l for my part can see no reason why the adjudrcsttould have done more
than she did. The applicant was seeking to persbh@déhe onus being on
him, that he, at the time when the decision felbéamade, had a well-founded
fear of persecution. He pointed to the fact thahapast his brother was a
member of a proscribed organisation, but that didamswer the problem
which he had to face, namely why the fear shouistexfter the brother was
no longer alive. | do not see why the adjudicalamsdd have asked him more
specifically. Apparently he dealt with the matté@nkelf in evidence in
relation to this particular matter. Of course, thare cases, and there are
authorities which show, that a determining bodyhsaig an adjudicator should
not decide an issue on some matter which has ot pp@perly canvassed in

evidence. But this whole question of the fear efaipplicant, and the basis of
that fear, was in fact the subject matter of prdoegs before the adjudicator.

The court thus accepted that the applicant hadcatfad opportunity to present his
case. There was no unfairness in the adjudicatonsluding that the evidence led
was insufficient to discharge the onus, withousiray its insufficiency in the course
of the hearing.

[11] Another decision which is of assistance, apiticerns another type of situation
which frequently arises in practice,Rsv Immigration Appeal Tribunal ex parte
Williams [1995] Imm AR 518. In that case, the adjudicatad made adverse findings
on credibility on the basis of discrepancies betwie account of material events
which the applicant had given in evidence and tw@ant which he had given in his
asylum application and in his asylum interview. @#o apply for judicial review
was sought on the basis of procedural improprietyas argued that the adjudicator
should have reminded the applicant of his earlieoants. Leave was refused.

Harrison J noted that the applicant had been repted by counsel at the hearing and



had had the opportunity to deal with discrepanbegsveen his oral evidence and what
had been said in his asylum application or in hisrview. The adjudicator was not
bound, as a matter of natural justice, to pointtbatinconsistencies.
[12] There is in general no unfairness in procegdmthat way, since an applicant
can generally be expected to be aware that theifalbwill have to assess his
credibility, and the consistency of the accounhas given in evidence with any
previous accounts contained in the documents béfer&ribunal will plainly be
relevant to that assessment. As the Court of Applesérved ilMaheshwaran at
paragraph 5:
"Where much depends on the credibility of a pang @hen that party makes
several inconsistent statements which are beferéelcision maker, that party
manifestly has a forensic problem. Some will chaoseonfront the
inconsistencies straight on and make evidenti&b@nsic submissions on
them. Others will hope that 'least said, soonestded' and consider that
forensic concentration on the point will only makatters worse and that it
would be better to try and switch the tribunalteation to some other aspect
of the case. Undoubtedly it is open to the tribumadressly to put a particular
inconsistency to a witness because it considetgtipavitness may not be
alerted to the point or because it fears that § hmave perceived something as
inconsistent with an earlier answer which in tngtinot inconsistent. Fairness
may in some circumstances require this to be dohéhis will not be the
usual case. Usually the tribunal, particularlyhi¢ fparty is represented, will
remain silent and see how the case unfolds."
[13] Given the judicial nature of the Tribunal's@tion, it is generally inappropriate
for it to become involved in challenging the evidemplaced before it. As Moses J
observed iR v Special Adjudicator, ex parte Demeter [2000] Imm AR 424 at
page 430:
"The appeal should be, and is, adversarial. lnjgartant that the special
adjudicator should avoid, if possible, giving appeaarance of entering into
the arena by challenging the account that the egumtligives himself."

There are however circumstances where, as a neatt@rness, the Tribunal cannot

remain silent in the face of the evidence presettiéid One example of such



circumstances has already been given, in the dadsalm v Secretary of Sate for the
Home Department. Other examples can be found amongst the repddeidions, and
we shall refer to some in a moment. It is howeerassary to emphasise that such
circumstances are fact-sensitive. The Tribunabtsumder a general obligation to air
its concerns about the evidence presented toat) é\the evidence is unchallenged.
The point is illustrated, in relation to an advefiaeing on credibility based on
discrepancies between an applicant's account, dfydecisions akx parte Williams
andR (Hyseni) v Special Adjudicator [2002] EWHC 1239 (Admin). It is also
illustrated, in relation to a finding based on #agueness of an applicant's evidence,
by the decision ifdassan v Immigration Appeal Tribunal [2001] Imm AR 83, in
which Buxton LJ remarked at paragraph 18:

"Particular complaint is made that the adjudicatoould not have concluded
that the applicant's evidence was vague, withogbme way warning him

that he was going to come to that conclusion akohgsiim to improve
matters. | have to say | simply cannot understaaticomplaint. The finding
that the adjudicator made, that the evidence wgsejavas one that he came
to having heard everything that the applicant asdépresentative wished
him to hear. It was the sort of conclusion thattandy who has to adjudicate
on evidence is entitled to come to. The idea thatpplicant not having
satisfied the adjudicator in the course of the ingathe adjudicator was under
some obligation to ask him to start again is, invigw, plainly unfounded.”

This general approach is consistent with that astbpy the courts in relation to other
types of adversarial procedure. In the contextiofiioal proceedings, for example,
the court stated iRlunt v Aitken 2008 SCCR 919 at paragraph 17:

"Counsel's final argument was that it had beenguarally unfair for the
justice not to disclose his doubts about Mrs Hustlslence: since the Crown
had not challenged specifically that aspect ofdwaience (although her
credibility and reliability in general had been ltbiaged), the complainer's
solicitor had had no opportunity to address theesa his closing
submissions. We are unable to accept that conterdigudge hearing a case
is not obliged to interrupt the proceedings whenéechas doubts about the
credibility or reliability of a piece of evidencegr is he obliged to provide the
parties with a list of his concerns about the eva#deso that they can be
addressed during submissions."



We also note the remarks made by Lord Diplock, diff@rent but not entirely
unrelated context, ikloffmann La Roche & Co AG v Secretary of State for Trade &
Industry [1975] AC 295 at page 369.
[14] As we have indicated, however, circumstan@sarise in which the Tribunal
cannot fairly adopt the passive role which a judga jury would ordinarily adopt.
Such circumstances are particularly apt to aristuations where the Secretary of
State is unrepresented at the hearing before thafal. The difficulties which can
arise in securing a fair hearing in such circumstarhave long been recognised by
the Tribunal itself: seMINM v Secretary of State for the Home Department [2000]
INLR 576. They were also recognised by this cauaca v Secretary of Sate for
the Home Department 2005 SC 487. That was a case in which the adjtatited
rejected the credibility of an aspect of the applits account on the basis of what she
considered to be discrepancies between the evidgwer by the applicant at the
hearing and his earlier statements. The court cquaate decision on the ground that
the reasoning was inadequate, but adsber remarks in relation to procedural
fairness on which reliance was placed in the secbtide present appeals. In
particular, the court said at paragraph 20:
"It is, we consider, an important feature of thase that the respondent was
not represented at the hearing before the adjudicélhere was no cross-
examination as such whereby any such inconsistenmatradictions or
discrepancies might well have been highlightedDn .one reading of the
material before the adjudicator ... it does nollyaavolve any contradiction
on the reclaimer's part but, as counsel for theaiedent himself described it,
a 'development of his evidence'. Again, with regnet have to say that the
reasoning of the adjudicator in relation to thigteras somewhat opaque. In
any event if, as seems to be the case, any pedcenrdgradiction or
inconsistency in the reclaimer's position was gamfprm a significant reason
for rejecting his appeal then, in the particulacemstances of this case, it
appears to us that fairness required that, prith¢assue of her decision, she

gave the reclaimer or his representative an oppiytto comment upon, or
seek to explain, it."



In that passage, and later in the same paragta@lecourt made it clear that its
observations reflected the particular circumstamédse case, which included the
fact that the respondent had not been representkd hearing and the fact that the
matter which occasioned the adjudicator's conceghinbe capable of clarification or
explanation. Thelicta in that case should not therefore be understodayasy down
any general rule inconsistent with the approactptatbinMaheshwaran and in the
present appeals.

[15] Finally, it is necessary to bear in mind thgirocedural impropriety will not
vitiate a decision if it is apparent that no pregedwvas suffereddhmed v Secretary of
Sate for the Home Department [1994] Imm AR 457 (followingVialloch v Aberdeen
Corporation 1971 SC (HL) 85 at pages 104 and 118).

[16] Against that background, we turn next to cdesithe circumstances of the

present appeals.

Thefirst appeal

[17] The first appellant is a citizen of Afghanistaeho entered this country
clandestinely. On 3 December 2003 he applied fguasas a refugee under the
Geneva Convention. That application was refusedapiealed against that decision.
After protracted proceedings which it is unnecestanarrate, his appeal was heard
by the Tribunal, which issued its decision on 30eJA008. Both the first appellant
and the respondent were represented at the heanddhe first appellant gave
evidence. The Tribunal refused the appeal. Thedppellant has been granted leave
to appeal against that decision by this court.

[18] The basis of the first appellant's claim feglam is summarised by the Tribunal

as follows:



"The Appellant claims to have worked with his bertin-law who operated a
welding shop in Mazar-i-Sharif. While working thehe encountered a
woman named M who attended a nursing school ctogetshop; He began a
relationship with her. She became pregnant asudt iifsthat relationship. She
advised her mother of this pregnancy. The Appelleag advised by M's ten
year old sister that her mother was aware of hegrmancy and that the
Appellant was the father of her child. The Appelitdren fled to an aunt's
home in Kotah Barghas. M's father is a Command&aneral Doustom's
army. His sister visited him there and advised kbsbrother-in-law had been
arrested as M's father wished to trace the Appellidre Appellant fled to the
home of a friend. He then contacted his brother whs residing in the United
Kingdom and obtained his agreement to sell thelfahume in Afghanistan.
This was sold for $9,500. The Appellant paid $8,&0Dn agent to take him to
the United Kingdom. Following the Appellant's dapae from Afghanistan

his sister and brother-in-law fled to Kabul to gse¢he attentions of M's
father. They continued to be targeted in Kabul fed Afghanistan for
Peshwar. The appellant has also been advisedrlaatest warrant has been
issued for him charging him with having unlawfuksal relations with the
daughter of Commander A. The Appellant considersilidoe targeted by
Commander A in any part of Afghanistan to whichhlas to locate."

[19] The Tribunal did not accept the credibilitytbe first appellant's account of the
events which had caused him to leave Afghanistathdt regard, they noted first an
inconsistency between his account of the discogeM's pregnancy and the issuing
of the purported arrest warrant, which was datedute 2003:

"In the statement dated "I December 2003, the Appellant claims M became
pregnant about 7 months ago. This would suggesateaaf around May 2003.
At the SEF Interview on 18January 2004 (D7-Q18) he suggested she became
pregnant 5 months after their relationship begdas Would suggest she
became pregnant around June 2003. This is consiginthe terms of his

oral evidence where he indicated that they didstexp together for the first

5 months of their relationship. At the SEF Intew,ée indicates M told her
mother of her pregnancy two months after she beqasgnant. This was also
his position in his oral evidence. The difficultyd causes the Appellant is that
if M became pregnant in May or June 2003 and heheraliscovered this

two months later, her mother cannot have been agfahee position until July
or August 2003. This would mean no arrest warraatctcpossibly have been
issued for the Appellant in June 2003 as M hadaldtanyone that she was
pregnant at this time."

[20] Secondly, the Tribunal noted inconsistenciesMeen the accounts given by the
first appellant, in the documents before the Trdduooncerning the time that had

elapsed between his leaving his home and his lgaAighanistan.



"The Appellant's account of the sequence of evearsing up to his departure
from Afghanistan are even more unsatisfactory.isnstatement dated

15" December 2003, he outlines that he travelledaiijtto his aunt's house
and thereafter to a friend's house before fleeifghanistan. He also
explained how he asked his friend to go to hish@oin law to tell him to sell
the family home and it took a month to find an a@gertake him out of
Afghanistan.

At the SEF Interview the Appellant also describgsnsling four or five days
at his aunt's home before his sister arrived. Tdfeesehe remained there for a
further five days before going to a friend's hofegesight days. On the eighth
day his brother-in-law came to see him and he obedahis brother in
Glasgow that same day and was given permissioelittheir family home in
order to fund his departure. During the interviesvstiated 'The day | spoke to
my brother, my brother-in-law put the house on Salend an agent and sent
me away the next day' (D13-Q0). He was asked téroomvhether an agent
was found the day after he spoke with his brotherthat he left. He indicated
that was the case (D14-Q52). The difficulty thissms for the Appellant is
that his statement dated 15 December 2003 makastbkg it took one month
to find someone to take him out of Afghanistan velasrduring interview he
suggests that the day after his brother told hitedge Afghanistan, an agent
had been found and he left. These accounts ardysimapconsistent. In his
statement for the appeal, the Appellant revert& bais original position that
it took a month to find someone to take him oufifhanistan. We consider
the inconsistency in relation to how long it tookfind an agent and therefore
how long he remained in Afghanistan very substdptitamages the
credibility of his account."

[21] Thirdly, the Tribunal noted a number of reasdor questioning the genuineness
of the arrest warrant:

"The Appellant has produced an arrest warrantitbatlaims was obtained by
a relative of his friend J, who works in the polatation in Mazar-i-Sharif.
There are a number of difficulties for the Appetlarith this arrest warrant.
Firstly, the translation of the arrest warrant semdate 2BJune 2003. This
warrant cannot have been issued on this date ihtbemation given by the
Appellant at interview and in his original staterngrat M became pregnant in
May or June 2003 and first advised her mother isfgbhme two months later
is correct. The warrant also makes reference té\gipellant having escaped
and disappeared in June 2003, suggesting thatah@amnt was not issued
immediately after the incident came to light, botyosome time after his
disappearance.

In the course of cross examination, the Appellaatienclear that M's father
would not wish others to know that his daughter pr@gnant as it would
bring shame on the family. He also accepted thattivould be no difficulty
for Commander A in bringing a false charge aganmst We therefore do not
consider it is credible that the charge againsibgellant as detailed on the
document produced by the Appellant would be ongaefng sex with the
daughter of Commander A.



The Appellant made clear that the document he éegived was sent by his
friend from Mazar-i-Sharif. However, it was pointedt to the Appellant that
the country code shown on the document (00998)e®lzot to Afghanistan
but to Uzbekistan. Although the Appellant statethismoral evidence that
many Afghans travel to foreign countries on a dbdgis, this does not alter
the fact that the Appellant has made clear thatiteeiment was sent to him
from Afghanistan and the document itself suggdsisit was not. We
consider this further undermines the credibilitypoth the document and the
Appellant's account.”
In relation to the last point noted by the Tribyrihé country code to which the
Tribunal refers is the international dialling cageorded in the fax header.
[22] On behalf of the first appellant, it was subied that the decision of the Tribunal
was vitiated by procedural unfairness. In that regeounsel relied on the decision in
HA v Secretary of State for the Home Department. Counsel submitted in the present
case that, if the Tribunal intended to reach a le@mnen on the basis of discrepancies
in the evidence, then it ought to put those disznepes to the appellant or his
representatives. Paraphrasing the opinion of thet @HA, counsel submitted that, if
the Tribunal had done so, the appellant might, ighbmot, have been able to allay its
concern, but the procedure would have been fair.
[23] The circumstances in the present case appaa to be materially different from
those with which the court was concernetHfa As we have explained, that was a
case in which the immigration judge based his agich upon the absence of
evidence relating to an issue which he (and heealbad identified in his own mind
as being of significance. Without alerting the mato the issue, or affording the
parties any opportunity to address it, he formeddrerse view of the first appellant's
credibility on the basis of the absence of eviddrearing on the issue, and on
speculation as to what such evidence would have ldesy to disclose. In the

present case, on the other hand, the inconsisteanig/hich the Tribunal founded

were apparent from the documents before the Tribohavhich the first appellant



and his representatives had prior notice; andgeays that the other difficulties
relating to the arrest warrant were raised in th@&se of cross-examination. The
reliability of the accounts which the first appelldad given, and the genuineness of
the arrest warrant, were plainly matters of impaet In the circumstances, we are
satisfied that there was no violation by the Tridluof the first appellant's right to a
fair hearing.

[24] Finally, we should record that although thelagation for leave to appeal to this
court relied also upon Article 8 of the Europeam@mtion on Human Rights,
counsel departed from that aspect of the applicasitating that the first appellant no
longer insisted upon it.

[25] In the circumstances, the first appeal mustdbesed.

The second appeal

[26] The second appellant is a citizen of NigeHa.entered the United Kingdom and
applied for asylum as a refugee under the Genevadlion. That application was
refused. He appealed against that decision. Theaapgas heard by Immigration
Judge D'Ambrosio. Both the second appellant andetsygondent were represented at
the hearing, and the second appellant gave evid@heemmigration judge issued
his determination on 30 October 2007. He refusedaipeal. On 6 May 2008 an
order was made by this court for the reconsidematicthat decision. The appeal was
then reconsidered by Senior Immigration Judge Deahgse decision was issued on
19 December 2008. He decided that Immigration Jidgenbrosio had not made
any material error of law and that his decisionutidherefore stand. The second

appellant has been granted leave to appeal aghatsiecision by this court.



[27] The basis of the second appellant's claimagylum is summarised by the Senior
Immigration Judge as follows:

"The basis of the appellant's claim for asylum Wwasclaimed membership of
the Oodua People's Congress (OPC). He claimed an lbetive member of
this organisation. On 23 October 2005 he attende@RC rally in Lagos
where a fight broke out between rival OPC factiditee appellant was
stopped by the police, who found his OPC memberstig and arrested him.
The appellant was detained for two weeks, duringlwvhe was questioned
and beaten. He was then charged with 'domestigrtestce’. The OPC
provided a lawyer to represent him. The appellaa imformed by the lawyer
that he could not guarantee the appellant woulddogitted. The lawyer
nevertheless secured the appellant's release b baiappellant feared that
he would be convicted and severely ill-treatedrisgn. Accordingly he fled
to the United Kingdom."

[28] The immigration judge rejected the second dppes evidence. He gave a
number of reasons for doing so, foremost amonggthaliere the following:

"(1): He claims to be an OPC member, in suppovttwth he has provided an
OPC membership card issued from a Lagos addrestatdss that he is an OPC
member ' under the faction of Dr Frederick FasefarrKETU Zone.

(2): In Nigeria there is a town or city called KEWhich is located in OYO
State, but there is also a KETU area in Lagost $ounclear whether the
KETU Zone stated on the OPC card relates to th@ State or in Lagos.

(3): The OPC card shows the appellant's photogndpth resembles him as |
saw him at the appeal hearing.

(4): But the OPC card also shows his purportedagige which is simply
‘Daniel'. That OPC card signature is very cleaifiecent from his numerous
signature(s) on other documents in process, subls&sreening interview
form, his SEF and his witness statement. Thos&até his Christian name
and surname. They are each written in similar taskith similar 'flourishes’.
It is apparent that the person who signed "Damielthe OPC card is not the
same person as the appellant.

(5): From the foregoing peculiarities, | find thatannot rely on the OPC card
which the appellant provided as being genuines tat sufficiently reliable to
show that he is or ever was an OPC member."

[29] As the senior immigration judge commentedreéh@as nothing in the first three

points which was adverse to the second appellerettbility. The immigration judge

had before him evidence that the second appellamechto Lagos in 2004. If there



was a Ketu district in Lagos, as the immigratiotige found, then it would be
reasonable to infer that this was the area to wthiehmembership card referred.
[30] The senior immigration judge recognised tiat fourth point raised an issue of
greater concern, since the difference betweenigimatsire on the card and other
signatures was not raised by either party, or byirtimigration judge himself during
the hearing. It was submitted to the senior immigrgjudge that the point ought in
fairness to have been raised at the hearing, sohthaecond appellant would have an
opportunity of providing an explanation. Referem@s made té&oca v Secretary of
Sate for the Home Department. The senior immigration judge however distingugshe
Koca as relating to the situation where the respongamtrepresented. He noted that
both parties had been represented, and that tezatite between the signatures was
apparent from an examination of the documents, vhad been available to both
parties. He concluded that the question of fairdesended on the extent to which
the immigration judge's decision had been basati@difference between the
signatures:
"Of course, if the only issue on which the ImmigratJudge rejected the
credibility of the appellant's evidence was thesjjioa of the discrepancy over
the signature, then it might be wrong for the Immaigpn Judge to make an
adverse finding against the appellant without thetrepancy being put to the
appellant. The same argument might apply evereitliecrepancy was one of
particular significance among a number of othauass In this appeal,
however, | am satisfied that the question of tigaaiure on the ID card was
comparatively minor by comparison with severalhe bther reasons given by
the Immigration Judge for disbelieving the appdltaavidence."
Those other reasons were (1) a delay by the semgmellant in claiming asylum
following his arrival in the United Kingdom, (2)dfailure to produce a passport,
although he claimed to have obtained a visitor fasdahe purpose of travelling to the

United Kingdom and (3) his having been convictéages his arrival in the United

Kingdom, of using a false passport.



[31] As it appears to us, the difference betweensiignatures to be found on the
documents cannot be regarded, for the purposensiaering whether the second
appellant received a fair hearing, in the same asa difference between the
accounts contained in the documents. The partiebedaken to anticipate that the
immigration judge will consider the contents of ttecuments and may attach
significance to differences or inconsistencies Wwtace to be found there. The fact
that such differences or inconsistencies wereaiséd during the hearing will not
therefore usually result in unfairness: ségheshwaran and the other relevant
decisions cited earlier. The parties would not heeverdinarily anticipate that the
immigration judge would compare the signature aloeument relied on as evidence
with the signatures to be found on the documergpared for the purposes of the
asylum claim, such as the asylum application aedriterview form. In reality, the
immigration judge was raising an issue - the gesnss of the signature on the
membership card - and reaching a decision on $kaej without giving the parties
any notice of that issue or affording them an ofaputy to address it. To do so was in
our view procedurally unfair. The unfairness islagaus to that which arose in other
cases where reliance was placed by the Tribunal up@wn view of an issue which
was never raised with the parties, suchlas

[32] We accept that, notwithstanding the procedumglropriety, the court might not
interfere if there had in reality been no prejugdsiace for other reasons the
immigration judge would inevitably have reached shene conclusion even if there
had been no question as to the signature on tke \38& cannot however agree with
the senior immigration judge's assessment thatmhssa comparatively minor matter.
The basis of the second appellant's asylum claimhissmembership of the OPC.

The only evidence he possessed to confirm his meshipeof the OPC was the



membership card. Unsurprisingly, the immigratiodge placed the question of the
genuineness of the card at the forefront of hissssent of credibility.

[33] Counsel for the respondent submitted thast#wnd appellant had suffered no
prejudice, since the difference between the sigratwas manifest and
incontrovertible . Reliance was placed on the dewgisy Ahmed. The solicitor-
advocate for the second appellant submitted howteagihis client had an
explanation: he had changed his signature betweedate when he obtained the
membership card and the date when he signed thevagyrms. He was entitled to
have his explanation considered by the Tribunal.agfee. This is not a case in which
it is clearly demonstrated that the procedural mppety was of no significance.

[34] It follows that this appeal must be allowethc® the appeal will have to be re-
heard, it is unnecessary of us to deal with theraginound on which leave to appeal
was granted, which concerned the immigration jugdggpeated references to the
absence of corroboration of the second appellanitence.

[35] In the circumstances, we shall allow the selcappeal and remit the case to the

Upper Tribunal.



