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REFUGEE REVIEW TRIBUNAL

DECISION AND REASONS FOR DECISION
RRT Reference : V94/01589

Tribunal : John A. Gibson

Date : 6 March 1995

Place : MELBOURNE

Decisiorttl : Application for a protection visa remitted pursuant to paragraph
415(2)(c) of theMigration Act 1958 ("the Act") for reconsideration with a

direction that the criterion requiring the applicant to be a non-citizen in

Australia to whom Australia has protection obligations under the Convention
relating to the Status of Refugees done at Geneva @8 July 1951 as amended by
the Protocol relating to the Status of Refugees demat New York on 31 January
1967, is satisfied.

DECISION UNDER REVIEW AND APPLICATION

This is an application for review of decisions maae28 February 1994 which, by
virtue of s 39 of théMligration Reform Act 1992, have effect as a refusal to grant a
protection visa.

The jurisdiction of the Tribunal arises by virtuie-o

() sub-s 414 (1) of the Act which requires theblimal to review an "RRT-reviewable
decision" where a valid application is made undét 3;

(i) sub-s 411 (1), which defines an "RRT-reviewabecision" to include, subject to
certain exceptions which are irrelevant for pregamposes, decisions made before 1
September 1994 respectively -

that a non-citizen is not a refugee under the Cotwe relating to the Status of
Refugees (the Convention ) as amended by the 1@8@del relating to the Status of
Refugees (the Protocol), (para (a)); and

that an application for a visa or entry permitriéecion for which is that the applicant
for it be a non-citizen who has been determindokta refugee under the Convention
as amended by the Protocol, be refused (paraa();

(i) s 412, which prescribes the criteria for digiapplication.

| am satisfied that the jurisdictional requiremdrgted under paras. (i) to (iigupra
exist in this matter. Note that, by virtue of sd3heMigration Reform Act 1992, the
primary decisions in this matter have effect asfasal to grant a protection visa.

BACKGROUND



The applicant is a man in his late forties of Sloethnicity from the Vojvodina
region of The Federal Republic of Yugoslavia (Sedod Montenegro). His home
town or village was xxxxx which is XXxXxXxXxXxxX XXxxXxxxxx Slovak xx xxxxxxx. His
wife and xxxxx of his xxxxxx daughters are in Yutznga while the other is a
permanent resident of Australia. At the time ofdeparture from Yugoslavia in
August 1993 he was the owner-operator of a xxxx}¥{exs a member of a Christian
church known as the xxxxxxxxxx. He filled in an &pgtion for Refugee Status in
October 1993 which was lodged the following month.

THE LAW

On 1 September 1994 tMigration Reform Act 1992 (MRA), by amendment to the
Act, introduced a visa known as a protection viggpkeople who seek protection as
refugees: see s.36 of the Act. This visa repldwesisas and entry permits previously
granted for that purpose. Section 39 of the MRA/mtes, in effect, that refugee
related applications not finally determined beftbrat date are to be dealt with as if
they were applications for a protection visa. Adwogly, for the purposes of this
review the Tribunal regards an applicant's prinagplication(s) as (an) application(s)
for a protection visa.

The prescribed criteria for the grant of a protattiisa are set out in Part 866 of
Schedule 2 of thiligration Regulations (the Regulations): see s.31(3) of the Act and
r.2.03 of the Regulations.

It is a criterion for the grant of a protectionaithat at the time of application the
applicant claims to be a person to whom Austradis protection obligations under the
Refugees Convention and either makes specific slainder the Convention or
claims to be a member of the family unit of a parado is also an applicant and has
made such claims: cl. 866.211 of Schedule 2 oRibgulations.

It is also a criterion for the grant of a protentMsa that at the time of decision the
Minister is satisfied the applicant is a persowtmm Australia has protection
obligations under the Refugees Convention: cl.88b& Schedule 2 of the
Regulations.

The remaining criteria for the grant of a protegtiesa are, generally speaking, that
the applicant has undergone certain medical examisand that the grant of the
visa is in the public and the national interest866.22 of Schedule 2 of the
Regulations.

"Refugees Convention" is defined by cl. 866.1185cdfiedule 2 of the Regulations to
mean the 1951 Convention relating to the StatlRedfigees (the Convention) as
amended by the 1967 Protocol relating to the Stwaitiefugees (the Protocol). As a
party to both these international instruments, falist has protection obligations to
persons who are refugees as therein defined.

The central issue for determination in this magevhether or not the applicant is a
non-citizen in Australia to whom Australia has gaiton obligations under the
Convention and the Protocol.



Refugee defined

In terms of Article 1 A(2) of the Convention ancRrcol, Australia has protection
obligations to any person who:

"Owing to well-founded fear of being persecuted

for reasons of race, religion, nationality,

membership of a particular social group or polltica
opinion, is outside the country of his nationality

and is unable or, owing to such fear, is unwilling

to avail himself of the protection of that country;

or who, not having a nationality and being outsttecountry
of his former habitual residence, is unable or,rawi

to such fear, is unwilling to return to it."

(The five specified grounds are compendiously reféto as Convention reasons).
Outside the country of nationality.

First, the definition includes only those persormware outside their country of
nationality or, where the applicant is a statefgmson, country of former habitual
residence. The applicant in this case meets thainrament being outside his country
of nationality.

Well-founded fear.

Secondly, an applicant must have a "well-founded'fef being persecuted. The term
"well-founded fear" was the subject of commen€han Yee Kin v. The Minister for
Immigration and Ethnic Affairs(1989) 169 CLR 379 (Chan's case). It was observed
that the term contains both a subjective and aectibp requirement. "Fear" concerns
the applicant's state of mind, but this term islifjed by the adjectival expression
"well-founded" which requires a sufficient foundatifor that fear (see per Dawson J
at p396 ).

The Court in Chan's case held that a fear of patsecis well-founded if there "is a
real chance that the refugee will be persecutbd returns to his country of
nationality” (per Mason CJ at p389 and p398, pehky J at p407, and per McHugh
J at p429). It was observed that the expressiamédl chance'... clearly conveys the
notion of a substantial, as distinct from a renattance, of persecution occurring..."
(at p389) and though it "does not weigh the protspetcpersecution...it discounts
what is remote or insubstantial” (p407); "a fachetd possibility must be excluded"
(at p429). Therefore, a real chance of persecutonrring may exist



"notwithstanding that there is less than a 50 pet chance of persecution occurring"
(at p389). "... an applicant for Refugee Status hwaxe a well-founded fear of
persecution even though there is only a 10 perdwantce that he will be shot,
tortured or otherwise persecuted, (at p 429).

The Full Federal Court (see MILGEA v Che Guang Xiamreported, 12 August
1994, No. WAG61 of 1994, Jenkinson, Spender, Lae dJoint judgment, at p. 15-
16) has recently stated:

" According to the principles expounded in Chandbe&rmination of whether the
fear of being persecuted is well-founded will degpen whether there is a "real
chance" that the refugee will be persecuted uptumréo the country of nationality.

A "real chance" that persecution may occur inclutiesreasonable possibility of such
an occurrence but not a remote possibility whichpprly, may be ignored. It is not
necessary to show that it is probable that pergecutill occur.”

The question of how far into the future it is profelook when examining the
guestion of whether an applicant's fear is "wellffded" were he or she to return to
their country of origin is answered in the judgmehthe Full Federal Court ( Black
CJ, Lockhart and Sheppard JJ ) in the case of MIA@Rd Paterson v Mok, 22
December 1994). At p. 53 Sheppard J, with whonother members of the Court
agreed, said:

"l do not read into the evidence any question wipigts the matter in the way it
should have been put, namely as a matter to bedsyed in relation to the
immediately foreseeable future."

Persecution.

Thirdly, an applicant must fear "persecution” orrenaccurately "being persecuted".
The term "persecuted"” is not defined by the Conwerdr Protocol. Not every threat
of harm to a person or interference with his orrggrts constitutes "being
persecuted”. The Court in Chan's case spoke ofés@mnous punishment or penalty
or some significant detriment or disadvantagehd applicant returns to his or her
country of nationality (per Mason CJ at p. 388kdwise, it stated that the "notion of
persecution involves selective harassment” whétliercted against a person as an
individual" or "because he or she is a membergroap which is the subject of
systematic harassment”, although the applicant neete the victim of a series of
acts as a single act of oppression may sufficp.g&9-30) " ...Harm or the threat of
harm as a part of a course of selective harassofenperson, whether individually or
as a member of a group subjected to such haraséimeaason of membership of the
group amounts to persecution if done for a Coneanteason (at p.388)."

The threat need not be the product of any polichefGovernment of the persons
country of nationality. It may be enough dependnghe circumstances, that the
government has failed or is unable to protect #rsgn in question from
persecution.(at p430).



The harm threatened may be less than loss offlilid@rty and includes, in
appropriate cases, measures "in disregard' of huhgaity" or serious violations of
core or fundamental human rights

..... persecution ...has historically taken manyre of social, political and economic
discrimination. Hence the denial of access to egipbnt, to the professions and to
education or the imposition of restrictions on fiteedoms traditionally guaranteed in
a democratic society such as freedom of speechrrdndg, worship or movement may
constitute persecution if imposed for a Conventiamson. "(at p.430-1)

It appears from these passages that the High Court's view is that in some cases,
infringement of social, political and economic riglwill constitute persecution in
Convention terms, while in other cases it will nbte Court did not set out any
guidelines by which the point such infringementsdee persecution could be
determined other than the reference by Mason Csbioe serious punishment or
penalty or some significant detriment or disadvgeta

In Minister of State for Immigration, Local Goverent and Ethnic Affairs v. Che
Guang Xiang, the Full Federal Court said :

Denial of fundamental rights or freedoms, or imgoasiof disadvantage by executive
act, interrogation or detention for the purposentiinidating the expression of
political opinion will constitute persecution...

Later on they stated:

To establish whether there was a real, as opposadanciful, chance that Che would
be subject to harassment, detention, interrogatiserimination or be marked for
disadvantage in future employment opportunitiesdagon of expression of political
dissent, it was necessary to look at the totafit@loe’'s circumstances.

Insofar as the first passage states that denfahoflamental rights and certain acts of a
State done for the purpose of intimidation wilthex than may, constitute
persecution, it may appear to go beyond what thyh iourt stated ihan.

However, the Federal Court was, of course, boun@hay; furthermore, it expressly
cited Chan as authority for its decision; it did not claimlie extending or questioning
the concept of persecution enunciate@€lvan; and it did not refer to any
jurisprudence or policy considerations which migingjgest that it was reconsidering
the concept of persecution and intending it to yppinfringements of social,
economic and political rights whatever the circuamses. If it was intending to
disagree witlChan one would expect the Court to have stated tras therefore
persuaded that the Federal CourChre was not, after all, intending to modify or
extend the concept of persecution endorsed by itje Eourt, but was simply
restating the&Chan test. The reference i@he to situations of denial of fundamental
rights or freedoms, imposition of disadvantage Xscetive act, interrogation or
detention for the purpose of intimidation, harassingetention, discrimination and
marking for future employment disadvantage mugielael as a reference to such
circumstances which satisfy the criteria set ouMagon CJ irChan of amounting to
a serious punishment or penalty or a significatrient or disadvantage. Where



these criteria are satisfied, then, there is pets®t but where they are not, there is
no persecution.

Date for determination of Refugee Status.

Whether or not a person is a refugee for the p@posthe legislation is to be
determined upon the facts existing at the timed@m@sion is to be made. (see Chan,
supra; Che, supra, at p.14) In this regard, howetvisrproper to look at past events
and, in the absence of evidence of change of cistamses, to treat those events as
continuing up to the time of determination ( seagtsupra ).

In some circumstances, a person who would havsfisatithe definition before the
change may no longer be eligible.

In the case of Lek v MILGEA 117 ALR 455 (at pp. 48R Wilcox J. rejected a
contention that Chan decided that the relevant fdateonsidering whether an
applicant for refugee status was the date of agipdic, rather than the date of
determination. His Honour did, however note thegiHCourt's emphasis [in Chan]
upon the necessity to pay attention to the fadtatsgave rise to an applicant's
departure from his/her country of nationality" fa462 ). He stated that the correct
methodology was to separate out

" two logically distinct questions: whether the Apgnt had a continuing subjective
fear of persecution on a Convention ground at dte df determination and whether
that fear was objectively founded. [ The approaten by the Department] addressed
the second question by taking as the starting pgbeposition as at the date of
departure and asking whether the available evidest@blishes that the position has
since changed, so that the fear is no longer wahded even though subjectively
continuing. In regard to the latter inquiry, anc¢&ese of the practical problems noted
by the High Court, there is in substance an onysadf on those who assert that
relevant changes have occurred" ( at p.463).

These comments are entirely consistent with therwbasion of Mason CJ. in Chan
that:

"in the absence of facts indicating a material gaain the state of affairs in the
country of nationality, an applicant should notdoenpelled to provide justification
for his continuing to possess a fear which he ktabéshed was well-founded at the
time when he left his country of nationality” (at391).

CLAIMS & EVIDENCE
Submissions made on behalf of the applicant-Marcha®4

The following submission which is quoted substdiytias written was lodged on
behalf of the applicant.

The applicant holds genuine and justifiable gramecerns regarding the future of
Former Yugoslavia. He believes the terrible cobfivbich grips the region would
certainly cause him Convention based persecutior ve forced to return to former



Yugoslavia. He perceives Serb expansionism torealaand terrible threat to
everyone in the region, particularly those suchiasself who come from minority
groups. He fears being forced to return to Vojvadamd is convinced the only future
for the region is violent and bloody. As a xxxxxxix& believes the future for him is
even more precarious than for the other Slovalgped in Vojvodina.

Recent reports released from the region of Formeyosglavia indicate the prospects
for long term peace and stability in Serbia rentgadful.

The applicant's advisers requested that considerbg given to the claims made by
the applicant relating to his future in former Ygtavia as well as his claims relating
to his religion and problems involving his potehirevolvement in the conflict on an
individual basis.

The applicant's statement of claims and suppodowmentation indicate that
minority groups, such as the Slovaks, are beinglaihout for military service in the
Yugoslav People's Army. According to the applicidundg extends to Slovaks and
Hungarians being the first group sent to the fina in Bosnia and Croatia. This
clearly constitutes a case of persecution on tBeslud ethnicity as prescribed in the
UNHCR definition of a refugee.

The report from the Canadian Research Board redeasl991 Amnesty International
report that states:

"In October 1991, however, Yugoslav military legaperts indicated that only
professional soldiers who refuse to take up armmmga state of war and those who
flee abroad to avoid military service face a pdssiteath penalty(ibid, pl4).

It was submitted that the applicant would be shmoteturn to former Yugoslavia for a
perceived desertion of the YPA, or just as tradycale would be sent to the frontline
to fight a war which would almost surely lead te Heath. Or at least it would cause
his death were he able to fight but due to higji@t he would refuse to fight. The
probable consequence of this would be execution.

A chapter from a book by Misha Glenny, dealing wthcedonia and the causes of
conflict in that region was submitted and reliedmas supporting the applicant's
claims.

DORS has rejected a number of applications forgedustatus from applicants from
former Yugoslavia on the basis that the UN Handbadés out a claim for refugee
status on the grounds of fear of punishment foed&s or draft evasion, at
paragraph 167. We would question this interpretatiothe UN Handbook. Paragraph
171 of the UN Handbook states:

"Where, however, the type of military action, witthich an individual does not wish
to be associated is condemned by the internatmoramunity as contrary to basic
rules of human conduct punishment for desertiogiraft evasion could, in the light of
all other requirements of the definition, be itseljarded as persecution".

As previously stated the current conflict and "étholeansing” in former Yugoslavia
has been internationally condemned. The mateoah fAmnesty International and
Misha Glenny paints a grim picture of the heinoas erimes being committed by all
sides in the region. This creates a particulaffyodilt situation for Slovaks and
religious believers like the applicant who do nagiwto take sides in the current
ethnic conflict.

The applicant's ethnicity is a further reason whyneets the criteria outlined in
paragraph 171 of the UN Handbook for a claim féugee status on the basis of
being a deserter.



His objection to the performance of military dutadso falls within the ambit of the
UN Convention in accordance with Paragraph 172efUN Handbook

"Refusal to perform military service may also bedzhon religious convictions. If an
applicant is able to show that his religious cotigits are genuine, and that such
convictions are not taken into account by the aitilee of his country in requiring
him to perform military service, he may be ablestablish a claim to refugee status.
Such a claim would, of course, be supported byaaigjtional indications that the
applicant or his family may have encountered ditties due to their religious
convictions."

The applicant's religious beliefs preclude him frengaging in any military conduct.
The fear he has in relation to returning to higrfer home is that he will be forced to
engage in such conduct. He will be compelled tasefsuch a directive on two
grounds. The first being due to his religion anel skecond being to the documented
illegal’ manner in which this conflict has beemdacted.

The history or war crimes trials has shown thatftilewing of illegal orders is not a
defence for soldiers accused of war crimes. Clgadge responsible for issuing
orders in this war have specifically ordered soklie perform ‘illegal’ war time acts.
The applicant, even were he not a xxxxxxxx, couwtlinvolve himself in this conflict
for fear of being ordered to carry out such crimes.

The applicant wishes it to be clear that the magasons for him fearing persecution
if forced to return to Former Yugoslavia are: tlemgine prospect of being drawn into
the horrific full scale war, the military servicequirements he would be forced to
fulfil if this occurred (as a xxxxxxxx he cannok&aup arms under any circumstance),
the oppression of the Slovaks by the Serb's, théraeed blatant disregard of basic
human rights by the expansionist Serbian autheréie the continued violence
which completely encompasses his former homeladddaninishes any hope of a
peaceful future for the region.

Applicant's statement of claims

He does not believe he or his family have any futarVojvodina. He requests his
daughter be considered as a dependant in the appficShe lives with his wife, she
relies on the family for food, clothing, accommadatand emotional support. She
will continue to do so until married.

The applicant and his family are xxxxxxxx. It igthcommitted religious belief that
they do not take up arms. He and all those whowiothe xxxxxxxx beliefs, are non-
political and against any kind of conflict.

He is a pacifist. As a xxxxxxxx he cannot take ups® As a human being of
conscience he objects to the current political midary situation in Serbia. He
regards the manner in which national minoritiesteeated as terrible. The spread of
the Serb forces into Slovenia and Croatia is alsd@dmentally wrong. The manner in
which the Serb forces have conducted themselvasasunjustifiable.

Due to their race the Slovaks in Vojvodina arewitéims of the general push from
Serbia to make a Greater Serbia using the bloodimdrity races such as Slovaks.

As a result of his Slovak ethnicity he will be taergd for conscription in the Serbian
People's army.



Since his arrival in Australia the political cowtlin former Yugoslavia has continued
as a bloody ethnic war in which ethnic Slovaks hawgart. Ethnic Slovaks, like
other minorities in his former home town, are beageted by the Serbians for
military service on the frontline and serve the ywimdisproportionate numbers.
Slovaks are looked upon as second-class citizetiseb8erb majority. The leadership
of the military regard it as more desirable to s8falaks to the frontline before
seeing their own ethnic group killed in battle.

The minorities are generally forced by the Serbgado the front lines and the most
dangerous regions.

If the applicant is forced to return to former Ystpvia he has a great fear that he will
be killed for refusing to serve the army. Particiylas he is of Slovak descent, he
feels that the military would have no hesitatiomrdering and carrying out his
execution.

He has no desire to return to a land racked byibvear in which he has no part. If he
returned to Serbia the authorities would endeat@émrce him to fight for Serbia and
the communists; if he did not fight for them he \ebhbe jailed or killed.

The applicant's brother was called to the army sahoear ago. He was sent to the
front line in Croatia and as a result of the tderivents he witnessed he had a
breakdown within ten days. His brother is not axxxxx. He was called up and was
forced to go to the front and witness all mannetodiure. People are called up by the
JNA until 60 years of age.

The applicant was last called up before he weRrkixxx (i.e. xxxx) Since xxxx his
army book has been with the branch of the armyaresiple for call up. The army
organisation believed that he had been in Austeafiee xxxxx when he lodged his
army book with them before applying to come to Aals.

The situation now in his former home is one of @@sand poverty as well as danger.
There is no petrol, therefore as a bus driver Hehave no business. As he did not
inform the army of his presence in Serbia he bebawe will be tried as a draft evader
on his return. The applicant believes the treatrhenwill receive will be even worse
than that normally afforded Slovaks.

Regardless of the treatment he receives, howeeearah never take up arms which is
against his moral and religious beliefs.

In addition to his brother being forced to sentbeo Slovaks from his village are
constantly forced to the frontline. Every few maithe council takes about 500
males for the purpose of serving the JNA on thetfiree from his village and
surrounding villages. Each month or two 50 or 60emare taken from his own
specific village to go to the frontline. It is intable that his time, if it has not already
come, will come soon. He fears that day occurring.

Every person who returns from the frontline hasrtben graphic tale of the real
horrors of an evil war. These are stories of ckidpeing hacked up, burnt - stories of



soldiers making necklaces out of the fingers ofdcan. Naturally they horrify him
and make him even more adamant that he could f@wen this war.

When a Slovak village is surrounded for call-upt@lképhone lines are cut. Villagers
cannot warn each other of the problems occurritg. INA ensures there is no
evasion of service by those unlucky enough to kkenvillage.

The applicant knows one villager who was in sertiedour months. He said that
while he was there a Hungarian lady gave the sadd®d to eat. One of the Serb
soldiers just turned and killed her with an autamatle. The Slovak from the
applicant's village challenged this Serb who tadrould be lucky to die on Serb
land. This is an indication of the attitude of ®erbs toward Slovaks and other
minorities. Slovaks serving in the JNA must gohe toilet together because if they
go alone the Serbs will kill them. Serbs and Crgatamit atrocities against the
minorities and blame each other.

Croats and Serbs go into villages and give theratiaic groups a couple of hours to
leave, to pack up and leave their lives behindpestiuse of ethnic background. The
choice to leaving is staying and dieing. This s teality of ethnic cleansing and
sometimes you are given no warning to leave. Se@raat forces just come in and
wipe your people and your village out. This is thal horror of life in the applicant's
former homeland. As Slovaks the applicant feelarkfellow Slovaks have no part
in this conflict. They have nothing to fight forcino-one to fight against. They only
wish to escape before being killed or forced tb kil

The Slovaks receive no protection from any soufbere is no law and because they
are a minority they are subject to all sorts ofexihg. Where schools and factories
operate, only Serbs may work or study there. Tlheaks are subject to manifest
economic hardship as a result of their ethnic beokad.

The applicant is genuinely fearful of the prospedtis village being ethnically
cleansed. It is xxxx xx kilometres from Belgraddhe direction of xxxxxx. At night
you can hear the bombs and the fighting. You avemsure how far away it is but
you can hear the fighting. You live in constantrféél persons of his faith do not
have televisions. This means they cannot view aveldpments in the war.

Two documents were filed with the Tribunal in Seplber 1994.

(1) Certified copy of 'Attestation' made by the iBielus Affairs Commission of the
Executive Council of the Autonomous Region of V@@, Socialist Republic of
Serbia, acknowledging the existence and legitinTddiie XXXXXXXXX-XXXXXXXX
religious community; also, acknowledging the regisbn of its relevant community
organisation, and the authorised status of commuegresentative, Mr Xxxxx
XXXXXX, appointed by the community Council of xxxxfaccredited translation);

(2) Certified copy of 'Attestation' made by Mr xxxxxxxxx in his official capacity as
a representative of the XXXXXXXXX-XXXXXXXX relig@aommunity, acknowledging the
applicant as a member of same; also, acknowledwmgrtgin fundamental principles of
the community, with particular regard to the beguif arms and to the official
persecution community members have suffered coesgiguaccredited translation).



The first of these documents stated (inter alia):

The XXXXXXXXX-XXXXXXXX religious community is regesed in SFR of Yugoslavia
and in Autonomous Region of Vojvodina. Based onlibgislation dealing with the
legal status of religious assemblies Section Autgdnomous Region of Vojvodina
Gazette", No. 18 of the 16th August 1976), the aboentioned community has
citizen's civil rights. This ruling implies full dependence and autonomy within the
organization of every religious community. Accomlito our understanding, the
XXXXXXXXXX XXXXXXX religious community has its owdouncil of Elders for SFR of
Yugoslavia.

XXXXXXXXXX, date of birth 15.12.1927,... , is a m@mof the Council of xxxxxx and
therefore is authorized to represent the inteadtsis religious community before the
State, Self-governing and other Authorities anda@rgations in SFR of Yugoslavia.
He is also authorized to deal with all the questimating to the legal nature of
property, that arise from Section 6, Legal rightsatigious communities Act of
Autonomous Region of Vojvodina...

The second of these documents made on behalf afhexX XXXXXXXXX
Community in Novi Sad stated the attestation wadeva the request of it's member,
the applicant, from xxxxx and went on:

... believers of this community do not bear armsoating to the biblical scriptures.
This stand of ours is clearly expressed in Sectgoasd 10 of the FUNDAMENTAL
PRINCIPLES OF the CHRISTIAN xxxxxxxx COMMUNITY in YGOSLAVIA,

and which principles have been given to Yugoslahauities at the time of
registration of the religious community. Above mened Sections of Fundamental
Principles are as follows:

Section 9

In relation to Government authorities, the XXXXKXXXXX community in
accordance with the Bible (Rom.13: 1-3) takes thadthat the governments are
appointed by God,and therefore our community camsithat it is our duty to respect
and submit to the authorities in power, and praythem (I Tim.2: 1-4), in everything
that is not contrary to Christ's doctrine.

Section 10

Members of the XXxxxxx XXxxxxxx community do notadsearms, but they are ready
to serve in the Army even in the most difficult diid endangering situations.
Loyalty, sincerity and honesty is a sacred dutgwdry member of the
community.They do not take an oath on the basexpfessly stated command of
Christ: " Do not kill and do not swear by anythitgit let your word be "yes" for what
Is true, and "no" for what is not.( Mat. 5 v.21,33}.

Because of strict adherence to God's commandnmientgcause of not taking an
oath, and not bearing arms, the xxxxxxxxs havéénpast been persecuted, sentenced
to prison for up to 10 years, sometimes more thare dor the same reason if that
reason re-occurred after serving the sentence.

This attestation is only valid as a statementlierAustralian authorities in relation to
religious beliefs of the xxxxxxxx members toware tiovernment and authorities.

The document was dated in March 1994 and was datealve been made in Novi
Sad.



Further Submission

With minor amendments the following is a submissiwade by the applicant's
advisers in January 1995.

The applicant fears persecution if returned to \ddjma primarily on account of his
Slovak ethnicity, and his moral and religious olijatto service with the army of the
Federal Republic of Yugoslavia (FRY). As a residanojvodina, infamous for the
mistreatment of its ethnic minorities, the applicaiil be unable to avoid
persecution. His subsequent fear is founded up®owan experiences prior to
departing his homeland and the continued abudeedblovak minorities (sic) ( and
others) in Vojvodina since he departed for Australi

He is a victim of the Serb/FRY efforts to establshation identified by race, culture
and religion. This has resulted in the creatioa bf/brid state, with political and
geographic boundaries encompassing a predominamtiypgenous Serbian
population, yet still containing many ethnic, redigs and cultural minorities. This has
led to the application of the process known asiettieansing, a process that has
been especially violent in Vojvodina. Ethnic cleagsnvolves many forms of action:
the expulsion of families from their homes, appiaiions of property, racial
vilification, discrimination, physical brutalityape and murder. In Vojvodina, the
FRY government has consistently been unable orllingvio protect the Slovak
minority; indeed, the state has even instigatecbiuded with such activities.

In Vojvodina, the Slovak community is particulavlylnerable to persecution. The
community represents only three percent of thealvpopulation of the region. As a
relatively small group within society, the Slovaks not attract the same degree of
media attention as other larger minority groupslisas Muslims or Croats), neither
does it receive the same degree of support omati®nal protection as other sub-
groups. With regard to the applicant's fear of peusion due to his Slovak heritage,
the information supplied by the Tribunal suggelsts:t

"The small Slovak community has faced some of #mesproblems as the
Hungarians, being caught in a war between the Sertd<roats, but it is not
politically prominent and has not been a targdiadtile media attention. We have not
seen evidence of serious discrimination againstekia” (DFAT cable BG61224,
31/12/1993, at 28)

Such an assessment would appear to directly cocitraat only the statements of the
applicant regarding his experiences in Vojvodihaauld also appear contrary to the
assessment of the independent 'umbrella’ orgammsatiuman Rights Watch:
"Serbian paramilitary groups, with the apparenssileg of local, provincial and
republican governments, continued to terrorisefanzdbly displace Croats,
Hungarians, Slovaks and others in Vojvodina ...0riftan Rights Watch World Report
1994, pp.254-255)

"... Serbian refugees, with the active assistaftieeoregime and extreme nationalist
paramilitary groups, terrorised non-Serbs and ohcdf mixed marriage in a
systematic campaign to drive them from their horiiég refugees then occupied the
abandoned dwellings. Human Rights Watch/HelsinkidW&as documented cases in
which armed civilians and paramilitary forces exg@/Croats, Hungarians, Slovaks
and others from many villages and towns in Vojvadin' (Helsinki Watch, Abuses
continue Herzegovina, May 1994, p.5)

Further to this, the remarks of Hugh Poulton shdnddhoted:



"The (Serb) authorities have admitted to problewth lior themselves and minorities
and they have declared their concern and taken sosmetic measures ostensibly to
deal with them... The intention appears to havebedelp deflect outside pressure...
One [such measure] was the huge officially-orgahii@ee-day Festival of Slovak
Culture in Backi Petrovac, which was recorded,dsbown later on television as a
kind of propaganda exercise. Yet, only IOkm awathmvillage of Glosan during the
festival, hand-grenades were being thrown into &toxards and Slovaks expelled
and replaced by Serbian refugees. It is clearttieaSerbian refugees are being given
a free hand to do whatever they like and terrang®orities to make them flee and
leave their houses. In return, the refugees suppeililosevic regime and help it
remain in power in Serbia." (Hugh Poulton, 'The Hamans, Croats, Slovaks,
Romanians, and Rusyns/Ukrainians of the Vojvodina¥inorities in Central and
Eastern Europe, Minority Rights Group Internatiorifi94, p.30)

Any assessment of the true position of the Slovadonity in Vojvodina - and hence
the situation faced by the applicant should hedbeefd to return to his homeland -
must take such views into account.

The situation faced by Slovaks in Vojvodina is ohextreme persecution,
harassment, discrimination and hardship. Such nsattest be considered with
reference to the principles of the United NationghHCommissioner for Refugees
(UNHCR) Handbook on Procedures and Criteria foreratning Refugee Status
under the 1951 Convention and the 1967 Protocatingl to the Status of Refugees
(hereinafter UN Handbook), regarding the so-cadigdnts of persecution:
"Persecution is normally related to action by th#harities of a country. It may also
emanate from sections of the population that daesptect the standards established
by the laws of the country concerned. A case imfpmiay be religious intolerance,
amounting to persecution... where sizeable frastafrthe population do not respect
the religious beliefs of their neighbours. Wheraaes discriminatory or other
offensive acts are committed by the local popultteey can be considered as
persecution if they are knowingly tolerated by #lughorities, or if the authorities
refuse or are unable to offer effective protec{iohl Handbook, Re-edited, Geneva,
1992, p.17)

Even in those circumstances where the persecutithre Slovak minority is not
actively and physically perpetrated by the Serbdateid FRY government itself, it is
submitted that the government takes no substaatiiien to protect the Slovak
minority, nor does it seek to prosecute the Seotagonists. Indeed, we note that
such actions - notably the expulsion of Slovaksathér minorities from their lands
and homes - serves well the political purposet®fRY government. It is contended
therefore that the Milosevic regime overtly suppa@tich ethnic cleansing, though it
may utilise the brutal services of Serb paramyigmoups and individuals to do it.
The Tribunal has also provided a substantial bddydeerse information regarding
the issue of military service. Within these DFAbles, much is made of the issue of
prescribed penalties for failure to undertake setvice; much is also made of the
supposed laxity of prosecution for any such failaréulfil such service obligations.
We note however, that the UNHCR advises cautiomvdealing with such matters,
particularly as

Not withstanding, UNHCR believes that flexibilithauld be applied with regard to
draft evaders and deserters of Muslim origin fro $andjak region in southern
Serbia and northern Montenegro as well as otheiethinorities... from Vojvodina
when they claim strong personal views against pgrihe army. (UNHCR

Document No. CX1904, 02/12/1993, at 3.1)



In assessing the applicant's fear of persecutioaldhe refuse to perform his
military service, it is requested that the follogyipassage from Professor James
Hathaway be considered:

there is a range of military service which is siynpéver permissible, in that it
violates basic international standards. This inetudhilitary action intended to violate
basic human rights, ventures in breach of the Ge@mnvention standards for the
conduct of war, and non-defensive incursions ioteifjn territory. Where an
individual refuses to perform military service whioffends fundamental standards of
this sort, 'punishment of desertion or draft evasiould, in the light of all other
requirements of the definition, in its self be nefgd as persecution'.” (James C.
Hathaway, The Law of Refugee Status, ButterworTlespnto, 1991, pp. 180-181)

It is submitted that the applicant will be prosecutor being a draft evader should he
return to Yugoslavia. It is noted that the UN Haowolb states clearly that a person
shall not be recognised as a refugee merely oruatod fearing punishment for draft
evasion.

The applicant's fear of punishment is clearly efladlso to his religious objections to
military service and to his well-founded fear ofgecution on the basis of his
ethnicity.

With regard to this, it should be noted that thpligant would be likely to receive
disproportionate punishment for his draft evasion.

A number of references were referred to [in thensgbion] concerning differential
treatment of members of minorities.

It is submitted that the applicant would refusdéigbt in the Balkan war on account of
his sincere moral and religious objections to arcmdlict per se; however, this
refusal reflects also his moral and personal olgjestto the specific nature of the
Balkan war, and to the ethno-political objectivéshe Serb-dominated FRY
government.

The nature of the conflict in question, being theoldy civil war that has racked the
constituent republics of the former Yugoslavia eid®91, and the political culture of
the country from which he has fled are relevanth®determination whether he is a
refugee.

It is commonly accepted that during the coursénefBalkan civil war, involving the
remnant nations of the former Yugoslavia, the figinhas been protracted and
particularly bitter.

Certain newspaper articles submitted for commeggisst that the Bosnian Serbs are
still prosecuting the ethnic conflict in Bosnia-Hegovina (BH) have been ‘cut adrift’
by their FRY allies. It is submitted however, tleaen a brief appraisal of the current
political situation in the former Yugoslavia demtrates that the conflict is on-going.
Though it has been suggested at Tribunal levelRRf is no longer involved in the
conflict in BH, such a conclusion reflects a renadolly naive assessment of the
Machiavellian world of Balkan politics. While it ecknowledged that there have been
some successful peace initiatives in certain regairBH over the past year, these
fragile agreements have mostly deteriorated and opaflict again ensued. The
Bosnian Serb militia (with the tacit support of FRill pursue a policy of ethnic
cleansing within BH; furthermore, FRY has not renced its territorial designs on
Croatia and Slovenia. Recent reports in the indégeinmedia state:

"United Nations officials have reported signs @exbian fight-back in north-western
Bosnia where they have lost significant territayMuslim-led Bosnian Government
troops... The Bosnian Serb leadership, stunnedatiiebeld reverses unprecedented



in 31 months of war, had vowed to take all teryitlmst to the Muslims and Croats."
("Serbs in 'kamikaze' counter-attack”, The Sundgg,A6/11/1994)

"The threat of a wider Balkan conflict became vexgl today, with Croatia
threatening to join the fight against the Serlilifac falls, and signs that the Western
powers are preparing to abandon Bosnia and enditiveivement in the 31-month
war." ("Croatia threatens to join in", The Age, D4/1994)

"Fears of a brutal new war between Croatia andi&édove been raised by the
Croatian Government's decision to ask United Natjgeace-keepers to quit its
territory within weeks." ("Croats' plan top oust UWidops raises fears of war", The
Age, 13/01/1995)

As this most recent outbreak of fighting has woeskrso has the patience and resolve
of the United Nations and NATO waned. Moreover,dfidhas again felt it necessary
to involve itself in the struggles of its neighbsuperhaps sensing that if BH falls into
the sphere of Serbian influence (as Kosovo and &bpa have done) then the
fledgling Croatian state will again come under dithreat.

Recognising the on-going nature of the conflich&er Nick Bolkus, the Federal
Minister for Immigration and Ethnic Affairs recepénnounced a further extension of
those Temporary Visas (Class 443) specificallyglesil to protect citizens of the
former Yugoslavia currently in Australia. Theseagave been extended until 31
March 1995. The applicant holds such a visa.

If this statement of departmental policy is to basidered substantive, it would seem
unreasonable to refuse the applicant his applicdtioa permanent protection visa
partly on the grounds that the conflict in his héamé has supposedly abated; while at
the same time continuing to offer him and othensperary protection, on the grounds
that the conflict in their homeland remains sucit this too dangerous for them to
return.

It is submitted that the political situation in Wogina has not improved in the time
since the applicant's departure and that there be®e no recent tangible signs that
the situation may improve in the near future. Fertio this, the advice of Hathaway
regarding the nature of political change shoulsbied , particularly as to how such
change should be assessed when considering refentem

"First, the change must be of substantial politstghificance, in the sense that the
power structure under which persecution was deeamredl| possibility no longer
exists. The collapse of the persecutory regimeplealwith the holding of genuinely
free and democratic elections, the assumption wepdy a government committed to
human rights, and a guarantee of fair treatmen¢f@mies of the predecessor regime
by way of amnesty or otherwise, is the appropiiadécator of a meaningful change

of circumstances. It would, in contrast, be premeata consider cessation simply
because relative calm has been restored in a gostiltrgoverned by an oppressive
political structure...

"Secondly, there must be reason to believe thasubstantial political change is truly
effective... in other words, the refugee'’s righptotection ought not to be
compromised simply because progress is being noacked real respect for human
rights, even where international scrutiny of tmansition is possible.” (James C.
Hathaway, The Law of Refugee Status, Butterwofflesonto, 1991, pp.200-202)
With regard to any assessment of the applicantisfatended fear of persecution
should he be forced to return to Vojvodina, itubmitted that this fear satisfies the
definitive criteria as containing both a subjectarel an objective element. Any
assessment of his 'objective situation' must taggsychological effect of his many
experiences into genuine and compassionate coasmier



It is noted that the process of refugee deternonativolves an often perplexing
duality for the decision-maker; that being, theessity of at once making an
assessment of an applicant's subjective fear sepation in their country of origin,
whilst seeking also to provide an objective analydithe particular circumstances -
political or otherwise - prevailing in the appli¢garhomeland.

At no stage of determination should a decision-ma&gard the two tiers of the
process as equivalent. With regard to this, theH#ddbook is quite specific:

"The phrase 'well-founded fear of being persecuseitiie key phrase of the definition.
It reflects the views of its authors as to the nedéments of refugee character... Since
fear is subjective, the definition involves a sulipe element in the person applying
for recognition as a refugee. Determination of gefei status will therefore primarily
require an evaluation of the applicant's statemextteer than a judgement on the
situation prevailing in his country of origin." (UNandbook, op cit., p.11)

A refugee applicant's fear of refoulement mustefare be assessed primarily with
regard to his or her subjective fear. While suclassessment must of course involve
a detailed and objective analysis of the applisgrdtticular circumstances, these
same circumstances must not be apportioned moghtikian either the statements
of the applicant, or an assessment of the applgcpatsonal sincerity and genuine
fear of persecution.

The 'Chan Test' is an appropriate test of a refagpéicant’'s genuine and well-
founded fear of persecution. Further to this, weatithe Member's attention to the
recent Federal Court case Che Guang Xianq v Ministdmmigration, Local
Government and Ethnic Affairs [1994] WAG 61 (heedter Che), in which
Jenkinson, Spender & Lee JJ. expanded upon the Té&t":

"A 'real chance' that persecution may occur incutie reasonable possibility of such
an occurrence but not a remote possibility whicbpprly, may be ignored...

"The findings (in Che) did not address the defomtof refugee set out in the
Convention. To establish whether there was a asabpposed to fanciful, chance that
Che would be subject to harassment, detentiorragation, discrimination or be
marked for disadvantage in future employment opties by reason of expression
of political dissent, it was necessary to lookhat totality of Che's circumstances...
The delegate may have thought it was unlikely @ta's fears would be realised but
the question to be answered was whether the prosppersecution was so remote as
to demonstrate the fear to be groundless.” (Fe@ait of Australia, Che,
[12/08/1994], pp.I5-17)

Since Che, it has been argued by some at Triberal that this decision does not
expand or re-define the 'Chan Test'; rather, itideses) suggested that the Federal
Court merely re-stated it. This office does notraech argue that Che offers a
profound expansion of Chan; it is merely sugge#itatithe principles of refugee
assessment expounded in Che are particularly céimgpegoing to the very
foundation of determination.

It is submitted that when reviewing the applicaapglication for refugee status, the
Member must look to whether the applicant's fegravecution can be said to be
fanciful, and whether his claims can be considgredindless. If such is found to not
be the case, then the applicant should be grahe&egrotection of the Australian
government.

It can only be stressed that the applicant hasyareal fear of persecution should he
be forced to return to Vojvodina. The applicantgaely fears that he cannot live
peacefully within FRY without enduring persecutemd hardship on account of his
ethnicity, and his refusal to complete his militagrvice obligations. The Tribunal



must look to analyse the nature of the Balkan ocrnitkelf when assessing the
applicant's valid reasons for refusing to serve, @so look to assess the depth and
sincerity of his moral and religious objectionghe completion of such service.

The applicant is a man of strong convictions arssjgmate beliefs. In the opinion of
his representatives, he will definitely refuse twlertake his military service if
returned to FRY. This refusal will lead to sevemmighment and substantial
persecution - persecution that will be even moweeeon account of his Slovak
heritage.

The Member is requested to apply the principleoarped within the UN Handbook,
which allow for refugee claims on the basis of raekgion and the refusal to serve in
an unconscionable conflict. At such a time, the Menshould set aside the decision
of the delegate of the Minister, and accordingognise the applicant as deserving
of the protection of this country.

Hearing

The applicant appeared at the hearing and evideasdaken through an interpreter
fluent in the Slovak language as spoken in VojvadMr Lucas attended the hearing
in the capacity of observer. The applicant calied withesses who gave evidence on
his behalf.

A letter was tendered at the hearing written byow&k member of the XXxXxxxxx
Church in Melbourne. He testified in the lettethe fundamental belief of his faith
that adherents do not take up arms or swear amcb&tlalty to the army or for any
other reason. He referred to occasions where ymergwho belonged to the
xxxxxxxx faith had been called up and, despiterthenscientious objection to
military service under arms, were sentenced toisopment for a term of anywhere
between two to ten years. In some cases thererepeat sentences of greater length
than on the first occasion imposed on objectorg. Whter stated that he himself had
been convicted and imprisoned for three years dn@ok ( In the hearing the
applicant gave evidence that this was an islargbprior criminals and XXXXXxxXx
prisoners were put together with them).

The applicant said that the writer of the lettelnowvas older than he, had been called
up served his imprisonment and then when he wésdcap on a second occasion, he
fled the country. The applicant did not know whenhad been imprisoned. The
applicant had known this person since his arrivgustralia as they both attended
the same church.

While he had nominally been a xxxxxxxx as his ptaé¢mmad been believers, and had
been brought up 'in the spirit’, he did not actketfaith until 1980 when he realized
he could not live a sinful life any more. From tr@mhe had believed, had practised
his faith and had attended church in xxxxx evergday.

The applicant had undergone his national service feeriod of one and a half years
IN XXXX/X in XxXxxXxx and xxxxxxx in Macedonia. Whilee was an ordinary soldier his
duties were mine and bomb clearance. At the tim@sohational service he had no
objection to serving as he was a non-believer. Bmxxxto 1980 he was a xxxx



XXXXXX In XxxXxxXX. He had no connection with the Yagiav National Army (JNA) at
all from the end of his national service becauskefighe country. He was never
called-up as a reservist by the JNA, neither bedor@during the war in 1991/2 in
Croatia.

The applicant reiterated his belief that he couwddher take up arms or swear an oath
of allegiance to the army as a xxxxxxxx. The queswas put to him what would his
response be if his family was attacked by, for exammembers of a Serb militia. He
responded that he would put his trust in God asoléd not do anything on his own.
He stated that under no circumstances would heupkeeapons to defend his family
or his community.

It was put to the applicant that since it was cfeam his application that he had never
received any call up papers at any time beforel&parture from Yugoslavia why was
he at risk of being called-up and put in the positbf having to object to service
under arms. He replied that because the authocéiksip people randomly there was
a chance he would in fact be required to servega¥e the example of his brother
who was called-up as a reservist sometime in 1&92ng the warmer months. His
brother, who is in his mid forties, is not a praictg xxxxxxxx. After a short period of
active service in which he experienced and obsettwetiorrors of 'ethnic cleansing'
he was discharged on the grounds that he was reifitaThe applicant's brother

lived next door to the applicant. At the same tabeut 500 to 600 men from the
xxxxxxxxxarea (in which xxxxx lies) were called-uphey were all members of the
minority groups, Slovaks, Hungarians and RomaniBnsr to that time there had
been other call-ups in the area. As soon as thestaetied many Slovaks and members
of other minorities in the locality were called-igy active service.

The applicant was asked if anyone of his age wisdeap. He said that the
authorities take people to go to the war up taailpe of 60. When asked again he
replied that he knew of people of his age and oldey were required to serve. The
applicant was then asked whether he could explantve was not himself called-up
during this period. He said that in 1989 beforettivenoil started he had already
begun the process to come to Australia. Ultimabtelyrad been rejected. On the basis
of putting in his application to go to Australia had handed back his army booklet to
the military authorities. This booklet containedadls of the one period he had
served. He was questioned if he knew whether oth@éauthorities were aware of his
continued presence in Serbia. He replied that tsecthey knew of his intention to
leave Yugoslavia that may be why they did not bati. On the other hand he may
have been next on the list.

In his application the applicant had made the fwihg statement: ' As | did not

inform the army of my presence in Serbia | willtded as a draft resister'. He was
asked what he meant by this. He responded thatibedee did not ask for the booklet
to be returned he will have a greater chance afgoealled-up for the army or on an
exercise. He meant by this during the war, but rtowould be even worse because
they knew he left and ran away from the war. Thaiegnt said that when he left, the
military authorities knew of his departure becalséad to have his passport issued
and he had to obtain a clearance from the locat ¢bat he had not been a party to
any criminal wrongdoing. His passport had beenad=arlier because he had to
present it to the court. The military authoritieselv he left because he was required



to have a clearance document from the JNA. He skesckif he had received this then
he must have been treated as someone who hadad®cemilitary service. He
replied that no one asked him any questions, ribhdiencounter any problems, when
he went to get the certificate personally fromnhigtary authorities in the nearest
large town to his home. The applicant is sure tthey would call him up to the war
which he is against. They would know he had lefgd%lavia. Because he is against
taking up arms it would be worse for him. Whilerthes no conflict in which the
Army is directly involved it always helps the Serb8osnia and there will come a
time when another real war will start and everybadll/be expected to fight and
there is a possibility he will be killed. The copgninformation that there is apparently
now a 24 month alternative non-combat military g@nn Yugoslavia still presents a
problem for him. If he was called-up he must tageatms and in practice the
consequences of refusal are grave. While in théame is a means available by
which he may not be forced to act contrary to gigjious beliefs, in practice they
would force him to take up arms.He knows xxxxxxx{®o have in the past ten years
refused to bear arms and have been imprisoned.ddetw visit a number of them in
prison. There was in particular a family of xxxxxsxcomprising four brothers who
were sentenced respectively to 7,5, 3 and 2 yagrgson. The latter was under the
new law which provided for a sentence of doubledinetion of the period of normal
service and was imposed during the war. The othsehappened in the five to six
years before the war. These people served theiersegs either in XXxXX. XXXXXXXXX

Or N XXXXXXX.

On account of the refusal to bear arms there @lteonative but to be imprisoned or
worse. The applicant would definitely refuse toetak oath which all national
servicemen and reservists are required to giveréef@ir service. Anybody who
refuses would be guilty of a breach of the law @wdld be brought before a military
court and end up in jail.

The distinction between going to court to justifyets belief and being prosecuted
was put to the applicant. He responded that the ae refuse to serve go to court
on the basis of a breach of military law and ongtainds of being contrary to the
Yugoslav government. Moreover despite the new egmns the applicant himself
would have problems because he had served eartigha new law which he accepts
is in force is strictly for regular national sersimen. When it is a matter of a reservist
being called-up for service there is no questiowloéther he is willing or not to take
up arms. If he refuses, he will be killed. The daw will not be applicable to him; it
only applies to young servicemen.

The applicant conceded that his home town waslosedo the areas where
displacement of minorities in Vojvodina had occdrre

Attempts to foment racial hatred against the mirewiin Vojvodina carried out by
Serb extremists were not successful in his areaentie town of xxxxxpeople was
XXXXXX XXXXXXXX Slovak and the XXXXXXXXXXXX xxxxxxxwere Romanian and
Hungarian. There had been a process where if supeni institutions or factories had
not been Serbs before the war since the war béggniatere replaced by Serbs.



The applicant commented that the Slovaks in llokewe have been transported from
their village to make way for Serb refugees butmvthe Slovak government
protested, that stopped.

He does not accept that the Serbs have stopped#mpaign against minorities.

As an owner/driver he did all sorts of jobs botlnis area and throughout Yugoslavia.
It was only in the last three years before his depathat he was an owner/driver. He
doubted whether he could return and continue hégless on the grounds that there
was no means of communicating with people and twareno longer any normal
basis for the business. People can not afforcaieetr there is poverty, roads are
broken and bridges damaged, petrol restrictiongndi@ce and there are areas of the
country where he used to go where he would be pteddrom going. He used to
drive long distances in the course of his busiaeskthat is no longer possible. He no
longer could go to neighbouring states.

The applicant is totally against war and any cehflde does not want to be involved
in ethnic cleansing and is opposed to the useroéfm all circumstances.

He agreed that his religion was recognised by ¢celar authorities in Yugoslavia,
but did not accept that this implied that the Statsgnised his right to conscientious
objection. In the final analysis when one is cali@avar what you do or do not
believe is irrelevant to the authorities.

The applicant called as his first withess a mater&t who had known him since his
arrival here through mutual attendance at the sdmech. He corroborated the
applicant's evidence regarding tenets of theihfarnd stated that since there was the
prescription against killing, the gun was seenrdg a preparation for killing. He said
that the government did not understand them arigkeipast forced them to take up
guns which led to the prosecution of xxxxxxxxs, éaample after the second world
war. Persons who had served their sentences orOBaKiwere put with common
criminals. xxxxxxxxs had gone to court and beerspooited and punished, some
repeatedly for up to 13 years. The witness saig did not take up arms for the
Communist authorities who did not understand thelrefs. He mentioned the death
of a young Slovak conscript shortly before the ehtis service at the hands of Serbs
as an example of persecution.

The applicant's second witness was a female whdhaan him in Yugoslavia as

her husband had worked with him. She said thahaldeébeen discriminated against as
a Slovak in trying to obtain employment despitesdbent grades.She rings her family
in Vojvodina and has been told the authoritiesséitecalling up people for war.The
last time she spoke to them was just before New.Y&anscripts are being called-up
into the regular army. Her information from her fgnn Yugoslavia was to the effect
that once outside the age bracket ones liabiligalbup depends on what category of
duties one carried out in the regular army beférem her dealings with the applicant
she knows that he would never support war andquaatiy the war in Yugoslavia.

The applicant's final submission was that if he teakturn to Yugoslavia it might not
be that he would be taken as soon as he arrivediaddesure that he would be



definitely called up and if this happens he willintain his faith even if it means his
death. He is prepared to accept his fate whatéaemiight be.

At my invitation Mr Lucas addressed me and maddahewing points:

1. While XxxXxx was a XXXXX XXXX XXXXXX XXXXXX XXxXx¥X XX Slovaks, if there was
further conflict it could be affected by a furthveave of Serbian refugees. Up until
now it had been a reasonably secure area, butgodMavia at the present it cannot be
taken for granted that the xxxxxxx would be sedtwe further waves of persons
displacing the minority inhabitants in that town.

2. The court appearances which persons claimitg tmonscientious objectors to
military service had to face in Yugoslavia were enor the nature of prosecutions
than hearings where they were able to justify trefisal to serve. He acknowledged
that this contention was based on hearsay materibé form of anecdotal evidence
from Yugoslav clients and there was good reasdrebieve that the new laws
regarding conscientious objection, particularhaiwar situation would not operate in
practice in the way they appeared in theory, paldity in the case of members of the
ethnic minorities in Yugoslavia.

3. In the course of dealing with the applicant aer preceding year or more he had
been impressed by his personal sincerity and thyeinvahich he never sought to
exaggerate his claims.

4. He conceded there was no ongoing conflict imseof a declaration of war
involving the Yugoslav Army (VJ) but in reality th&] was on a war footing and was
involved in intifada style fighting in regions agat minorities such as the Albanian
Kosovars. The army in Kosovo was involved in a@okction and there were links
between the army and the continuing conflicts isia and Krajina. He submitted
that it was difficult to separate the militias frdarmer members of the JNA who
were fighting for them.

DISCUSSION OF CLAIMS AND FINDINGS OF FACT.

The applicant asserts a claim on the grounds aiggetion for reasons of race,
nationality, religion and political opinion.

One preliminary legal point made on the applicdmsalf requires examination. A
submission was made that "whether the prospeatmsiepution was so remote as to
demonstrate the fear to be groundless " is thedesgbply. In regard to this, | refer to
my earlier discussion of the relationship betwdendases of Che and Chan. | would
also add that these words as used in Che mudbetilhalysed against the test
proposed in Chan that a person's fear of persecutibnot be well-founded if the
chance of persecution is remote, insubstantialfar-éetched possibility. | do not take
the Full Federal Court, where it uses the termugdtess’, to be saying anything other
than it is necessary to establish that the apgleéar is not well-founded according
to the test propounded by the High Court. | doaumept in light of what precedes
these words earlier in the judgment that the Fédayart meant that it is necessary to
establish that an applicant's fears are withoutfangdation before rejecting a claim
for refugee status. Indeed at page 15 of the untegphgudgment the Court talked



about the delegate's finding that the claimed afcpersecution did not establish
grounds on which it could be said that the apptisdear of persecution was well-
founded. | consider the term 'groundless' in no e@ystitutes a departure from the
requirement that a fear of persecution must be shovbe well-founded as defined
by the High Court in Chan. The test as set ouhyHigh Court requires an
examination of the chance of persecution which begs low as 10% and yet an
applicant may still be a refugee. The word 'groaasdll must be seen in the context of
the statement which the Full Federal Court itsedkes that 'a "real chance” that
persecution may occur includes the reasonable lpligsof such an occurrence but
not a remote possibility which, properly, may beaged.' ( at p. 16)

| accept that it is necessary to look at the totalf the applicant's circumstances in
arriving at a decision in his case and this | hdwee

I have little hesitation in accepting his repreaéies’ appraisal of the applicant. |
found him to be a witness of truth, sincere induavictions and a man of integrity.
His evidence was devoid of embellishment and exadiga. | accept that his
religious objections to taking up arms and to tAthavould be maintained even in the
most adverse circumstances. | also accept thaada heligious objection to the use
of force in all circumstances, to all conflict aimdparticular to the abhorrent practice
known in the sanitised form as 'ethnic cleansing'.

The starting point is that it is an internationakgognized right of a government to
require military service by its citizens and to msp penalties for non-compliance or
military desertion. ( see Handbook on ProceduresCxiteria for Determining
Refugee Status, Geneva, January 1992 at para.théHandbook )). | note the
comment in Stoilkovic v Minister of Immigration g€Beral Court, Olney J, 33 ALD
379, but referred to in Unreported, 7 SeptembeBXAP. 5 ), on the relevance of the
paragraphs concerning deserters and persons ayardlitary service in the
Handbook to matters in issue before the Court amwd what | am considering here.

A person will not be a refugee if his only reasonriefusing military service is his
dislike of such service or fear of combat ( seediaok at para. 168 ).The Handbook
states, correctly in my opinion, that :

"Fear of prosecution and punishment for desertiograft-evasion does not in itself
constitute well-founded fear of persecution untterdefinition. " ( at para. 167 )

If the applicant were to be called up to serve isiréturn to the Federal Republic of
Yugoslavia ( Serbia and Montenegro), as a resdhisstaction would be a legal
requirement in that country. The obligation to peri military service is universal
upon all males in the applicant's country, and kendoes not in itself amount to
discrimination against him. Failure to respond tmab-up may expose the applicant to
a penalty ranging from a fine to imprisonment fprta the period of national service
or for several years (depending on the circums&rened potentially longer if a
person escapes the country with the intention ofdang call-up ( with some more
severe penalties for related offences in time af Wwésee DFAT cable BG 60031 of
23.03.93) These penalties which were applicabtBerformer Yugoslavia ( see
Amnesty International doc, 'Conscientious ObjectmiMilitary Service', Jan. 1991
Index POL 31/01/91 ) still appear to apply in teeconstituted Yugoslavia.



The Sixth Periodic Report on the situation of humghts in the territory of the
former Yugoslavia of the Special Rapporteur state&CN.4/1994/110,21 February
1994) (at para. 132) that:

...Article 214, para. 1 of the 1992 Federal Crirhidade of Yugoslavia provides, inter
alia, a sentence ranging from a fine to a termnef year of imprisonment for refusing
to serve in the military forces. Furthermore, d&ti214, paragraph 3 of the Code
provides that those who avoid military service loyng abroad or staying abroad may
be sentenced to a term of one to ten years imprisah According to the
jurisprudence of the Supreme Military Court, theneénts of [this article] are satisfied
simply if there is an established legal obligationmilitary service and an intention
to avoid this service through escaping abroad rmuth the extension of an existing
stay abroad.

The basis of the applicant's claim to refugee statthat his conscientious belief in
opposing war and his objection to taking up arnt@mearing an oath will not be
recognised by the State by reason of the lack@f{igion for alternative service, or
the inapplicability of what provisions that do éxis his case. In these circumstances
the constraints on the applicant's ability to actstituted by the absence of choice,
the non-availablity of an exemption from militamgreice or the lack of alternative
service, together with the threat of imprisonmerttae incidents of persecution.

His claim is one based on an objection to killimgl @an be classified as an absolute
objection to military service.

The Handbook states in this regard:

170. There are, however, also cases where thegigcesperform military service
may be the sole ground for a claim to refugee stat. when a person can show that
the performance of military service would have iegpihis participation in military
action contrary to his genuine political, religiomrsmoral convictions, or to valid
reasons of conscience.

Goodwin-Gill puts the matter in this way:

Objectors may be motivated by reasons of consciencenvictions of a religious,
ethical, moral, humanitarian, philosophical, oresthature...Military service and
objection thereto, seen from the point of viewhs state, are issues which go to the
heart of the body politic. Refusal to bear armsyéwer motivated, reflects an
essentially political opinion regarding the pernbsslimits of state authority:it is a
political act. The "law of universal applicatiordrtthus be seen as singling out or
discriminating against those who hold certain peditviews. ( The Refugee in
International Law, pp. 33-4)

Schmidt in "The Former Yugoslavia: Refugees and Ré&sisters” (RFE/RL
Research Report vol 3 no 25, 24 June 1994, pp 4b54drves:

Under the Yugoslav constitution which is still mrée in Serbia and Montenegro,
there has never been a right to conscientious tsjstatus, except on religious
grounds; and even then, as in Croatia, conscientibjectors must perform service
within the army itself. The only other alternatigeserving in the army is desertion,
the penalty for which is a maximum of twenty yeargrisonment if the country is
declared to be 'in immediate danger of war."'



The provisions dealing with this aspect of the agpit's claim are referred to in the
Sixth Periodic Report on the situation of humattsgn the territory of the former
Yugoslavia of the Special Rapporteur states (ad.[#82) :

Although the Constitution and the relevant legistabf the Federal Republic of
Yugoslavia provide for conscientious objection, toeresponding regulations and
procedures for its implementation remain to be éethp

On the applicant's own evidence | am unable totivad he faces a real chance of
being treated as someone who has evaded his miibdigations by leaving the
country in light of the lack of any call-up of hipersonally and the fact that he was
given a military clearance certificate at the tiofdnis departure. Given the declining
direct role which the Yugoslav military had in th&ious conflicts in former
Yugoslavia at the time the applicant left | careinthat he was in all probability of
little interest to them, although he was registexed it is possible that a connection
between his lack of service, despite his continuedence in the country, and the
handing in of his service book was simply not mades finding is independent,
however, of other factors which influence the itigkfaces should he return to
Yugoslavia. It also leaves open the question whdtlselack of service during the
period of conflict, caused possibly by the fact tine military authorities retained his
service book and for that reason did not take hitm account when issuing call-up
notices as he was not recorded as being in Yugashaould now be recognised by
them and increase the chance of him being reqtoredrve should he return on the
grounds that he has had no period of service aseavist at all.

The possibility or otherwise that the applicant nrafact be called-up if he returns to
Yugoslavia is relevant to the decision which Imkitely have to make.

In relation to this an earlier DFAT cable commented

It is possible that a man aged 38 would be calklior general army duty, but
logically unlikely given the number of younger nakevailable. It is not out of the
question that if the conflict in Croatia reignitegger persons could be recalled to
duty, given that there will be fewer younger pessaxailable in Serbia and
Montenegro...Again, not highly likely,... ( BG 6QD8f 23.03.93)

This observation would need to be qualified in mexwbecause it was made at the
time when the JNA had withdrawn into Serbia and Moegro and by reason of the
information suggesting that members of minorityugr® such as Slovaks are at
greater risk of mobilisation by the Serbian miltauthorities than Serbs.

There is information which consistently paints etyie of both differential
recruitment and prosecution for avoidance of myitservice of members of minority
groups including the Slovaks.

In practice, a disproportionate number of those Wéne been prosecuted for refusing
service in the military have been members of cerdiinic and religious groups, in
particular Muslims, Slovaks and Hungarians. (UNc&gdeRapporteur, Mr Tadeusz
Mazowiecki, Sixth Periodic Report on the SituatadrHuman Rights in the Territory
of the Former Yugoslavia' 21/02/1994 p.23|



Members of ethnic minorities were badly treatethmarmed forces where they were
viewed with suspicion and often outright hostilitthe US State Department ‘Country
Reports on Human Rights' Serbia/Montenegro 1993)

Within the province of Vojvodina, which remains paf the FRY, conscription has
been a controversial issue for the Hungarian mipdWwhile reports differ, Hungarian
representatives have charged the government withitg disproportionately large
numbers from their community to compensate forstiartfall in conscripts from
republics that have left the federation. A leadimgmber of the Democratic
Community of Vojvodina Hungarians has recently edgd information, reportedly
provides by the Yugoslav presidency, which indisdte&t Hungarian recruits account
for 16 percent of the YPA (Yugoslav People's Arraghough the Hungarian

minority represents only three percent of the FRy¥gulation. (Research Directorate
of the Documentation, Information and Research &rnasf the Immigration and
Refugee Board Croatia and the Federal Republicugfoglavia ( FRY): Military
Service September, 1992 pp. 8-9)

DFAT adds:

Our impression, from evidence available, is thaspcutions for desertion would be
much harsher for minority groups in Serbia, sucthasMuslims, Albanians,
Hungarians, and Croatians or perhaps those of npaeshtage than for those who are
perceived to be distinctly Serbian by language@anceligion. (DFAT facsimile

advice, 16/12/1993)

The DFAT observation regarding the age must noseas in the context of the
increased risk of future conflict due to the chahgguation regarding the UN force in
Croatia.

The risk that the applicant would be called-up assarvist and thus be faced with
punishment for refusal to take part in a war agdimsconscience has been increased
by the prospect of a renewed conflict brought albguthe recent decision by the
Croatian President to terminate the mandate oftheéroops on Croatian territory
who are currently deployed to form a buffer betwdenCroatian army and Serbian
controlled areas of Croatia.

The Age of 13/01/1995 reported:

Fears of a brutal new war between Croatia and &éwdore been raised by the
Croatian Government's decision to ask United Natjgeace-keepers to quit its
territory within weeks.

The Serbian response to that decision was immediate

The Yugoslav army will intervene in Croatia to dedeebel Serbs if Croatian forces
attempt to seize their self-declared republic afierdeparture of Unite Nations

troops, high- ranking Serbian officials warnedlhe Age 20/01/95)

In June of last year the Yugoslav army's Chiehef General Staff, General Perisic,
stressed:



The Yugoslav Army's peacetime force is, in quadityl quantity, fully equipped for
preventing any surprises. It is always capablakihfg adequate measures..., even
under the most adverse conditions. This meansyashent period of time is
necessary to transform the peacetime force intaréime force of over 500,000 men,
which is now complete enough to protect the natiom foreign threats of any
kind...(BBC Summary of World Broadcasts, June B84)

| accept as plausible the evidence given by théiap's female witness that
information from contacts in Yugoslavia was to #ffect that once outside the age
bracket one's liability to call-up depends on wtetegory of duties one carried out in
the regular army before. | am prepared to drawrtfegence that the applicant's
previous service in a mine clearing unit, albdiray time ago, places him in a
necessary category.

There is information from the Yugoslav authoritikat:

All citizens of Yugoslavia are under military oldigion in times of peace and war
alike. ..

Conscription (entering in the military recordsgisne in the calendar year in which
the person subject to military service will realkh tige of 18 years...

Military service lasts 12 months.

In the case of recruits who for religious or fohet reasons do not want to do their
military service under arms or want to do so ind¢hdian sector, the military service
lasts 24 months. Military service on civilian dtigakes place in the military
economic establishments, hospitals, and other @gatons and institutions engaging
in the matters of general public concern. (Consua¢neral of FR Yugoslavia dated
05.04.94)

It requires those not wishing to do their militagrvice under arms to immediately
apply to the proper authority on receipt of theill-cip papers. (see DFAT cable BG
61225 of 31.12.93)

It appears, however, that the military serviceiuilian duties which is provided
applies only to recruits obliged to perform natiloservice.

There is in my view a sufficient chance of the a&apit being called-up and being
then required to act contrary to his consciencelatiéf on pain of imprisonment if
he refuses to bear arms or swear an oath, to tatessi real chance of persecution.

| accept the proposition that there is a greatancé of this occurring in war time,
and that notwithstanding the ostensible changesilitary law to allow for
conscientious objection past practice as evidebgedtie specific cases of persecution
of xxxxxxxxs presented by the applicant and hisyesses leaves me with serious
doubts as to the fair application of the law to dpplicant in the event of him being
called-up as a reservist. Additionally | am preplaiceaccept on the basis of both the
applicant's evidence and the available informatiat the exemption provisions for
service not under arms apply only to those obligegerform national service as
conscripts and not to reservists. In this resgee@pplicant is in a particularly
difficult situation potentially because there ismegord of him taking any objection to
bearing arms or swearing an oath at the time of&t®nal service since on his



evidence he was a non-believer at the time. | aabl@to infer that the Yugoslav
military authorities would afford him any disperisatin this regard in the event of
any call-up and more particularly in a situationrgérnational or non-international
armed conflict or internal disturbances in which YW may be engaged in the future.

| find in addition that a lack of recognition ofshjjenuine conscientious objection to
military service is made more likely by his beingnamber of a minority group which
according to reliable information exposes him wweater risk of being dealt with in
an adverse manner by the military authorities.

On the grounds of the continuing high level of tensn Kosovo and the prospect of
renewed conflict between Serbia and Croatia, tla@od of direct army involvement
in fighting is no longer as speculative as it migave prior to Dr Tudjman's
announcement that he was withdrawing the mandéateedf/N force to remain on
Croatian soil.

The consequences of a refusal to bear arms ordarsan oath would result in acts,
either imprisonment or conduct of a more drasticiieg amounting to persecution on
the grounds of religion or less directly of race.

While it is arguable that a refusal in such circtanse might also lead to persecution
on the grounds that the acts would be treatedpaditecal statement and constitute
persecution on the grounds of imputed politicaham, it is unnecessary to make a
finding in relation to this.

There is no basis upon which | can make any findingiscrimination on Convention
grounds should the applicant return and encourifecudties in starting up his
business or be unable to start it at all. The nmatie referred to in his evidence all are
consequences of the prevailing situation in Yugoaland are not Convention
related.

In light of my finding on the aspect of the apphita claim based on a conscientious
objection to military service | do not intend tcatlvith the issue of whether he faces
a real chance of persecution by reason of his meshipeof the Slovak minority.

| find therefore that there is a real chance thatapplicant will face persecution if he
were to return to FRY (Serbia and Montenegro)olibfvs that the applicant's fear of
persecution for reasons of race, nationality, r@ligand political opinion is well
founded. As a consequence, the applicant is aeefug

DECISION

Application for a protection visa remitted pursuant to paragraph 415(2)(c) of the
Migration Act 1958 ("the Act") for reconsideration with a direction that the
criterion requiring the applicant to be a non-citizen in Australia to whom
Australia has protection obligations under the Conention relating to the Status
of Refugees done at Geneva on 28 July 1951 as amethtby the Protocol relating
to the Status of Refugees done at New York on 31nlaary 1967, is satisfied.



B |n accordance with s431 of the M gration Act 1958 (C'th), (as
amended), the published version of this decision do es not contain any

statement which may identify the applicant or any r elative or other
dependent of the applicant.



