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Counsel for the Applicant: John A Gibson

Solicitors for the Applicant: Victoria Legal Aid

Counsel for the First Sharon Moore

Respondent:

Solicitors for the First Australian Government Solicitor
Respondent:

DECLARATION

The decision of the second respondent made in n@tt082719 is unlawful,
void and of no force and effect.

ORDERS

(1) There be an order in the nature of certiorari briggn to court and
guashing the decision of the second respondent aitemnumber
071082719 made on 2 May 2007.

(2) There be an order in the nature of prohibition primg the
respondents from giving effect to that decision.

(3) There be an order in the nature of mandamus reguihe second
respondent to rehear and determine, accordingwiptte applicant’s
application for review of the decision of the deleg of the first
respondent that was made on 4 December 2006.

(4) The first respondent pay the applicant's costsdfixe the sum of
$5,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG 675 of 2007

MZXQU
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

And

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Background

1. This is an application seeking judicial review ofdacision of the
Refugee Review Tribunal which affirmed a decisiefusing to grant
a protection visa to the applicant.

2. The applicant is a 46 year old Burmese Muslim aotiRyya. He
claimed that he faced persecution in Burma on aucotl his race,
religion and his own and his family's known oppiosit to the
government. The applicant claimed that his two elder brotheese
involved in the 1974 uprising. He said that histfbrother fled, spent
25 years in the jungle, and went on to devise m@oatracy

! Last paragraph of the applicant's statutory datitam made on 4 September 2006.
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strategies. The applicant said his first brothas wventually granted
refugee status in the United States in 1999. Hhb that his second
brother was caught and imprisoned for three yedrhe applicant
said, “My whole family's life was ruined by theseeats.”

The applicant said that he participated in demaitistis in 1988
against the military junta. As a result, the apgotit said that he was
sacked from his position as a video editor with tBarmese
Television Service.

The applicant claimed that his uncle was a closiiga associate of
Aung San Suu Kyi. The applicant said that in 19&d uncle was
taken into custody and in 1993 his uncle was seettiio 20 years
imprisonment because it was thought that he had hsebookstore
as a meeting place for people who had planned 988 liprising.
The applicant claimed that he had been assistisguhcle and took
refuge in a village in 1991. He said that in 198@, came under
suspicion when a letter bomb made in Japan waseg¢hoki a
prominent General. The applicant had been leardapgnese.

The applicant claimed that in 2003, he had asststedister in law to
join her husband in the United States. He said figaobtained a
passport for his sister in law and niece by payimipbes. The
applicant said that when the authorities discovehed his sister in
law and niece had left their home, they began spect the applicant.
He said that they regarded his assistance as pswplggling.

The applicant claimed that since arriving in Aulsran July 2006 he

and his wife had communicated by letter, email tlephone. The
applicant claimed that the authorities had mondoréhese

communications and knew that he had applied faogeption visa in

Australia. He said that his wife had been questibas a result of the
communications.

The Tribunal’s reasons for decision

7.

The Tribunal said that Burma has an “execrable munghts record”
and said that the 1988 uprising was “suppressefblesgly and
systematically” and its leaders were “hunted dowmoarcerated and
in many instances, liquidated.” However, the Tnaludid not accept
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that the applicant was a pro-democracy leader dvisic The
Tribunal apparently accepted that the applicant wetined and
mistreated after the bombing but found that he walssequently
released without charge and experienced no furéparcussions.

8. The Tribunal did not accept that the applicantsleiwas arrested and
imprisoned for 20 years for pro-democracy actigitieThe Tribunal
apparently did not accept that the applicant'sefaéind brother were
detained because of their involvement in the 193t4sing. However,
even if they had been detained, the Tribunal didawzept that the
loss of the family’s principal breadwinners resdlt@ harm to the
applicant amounting to persecution.

9. The Tribunal accepted that one of the applicamtghiers lives in the
United States. However the Tribunal considered #rgy risk the
applicant faced in connection with assisting hstesiin law to leave
Burma arose from him being suspected of commiténgriminal
offence and was therefore not Convention basecpetisn.

10. The Tribunal considered that the applicant's cohdu@ngaging in
certain communications with his wife was for thdespurpose of
strengthening the applicant's claim to be refugeghe Tribunal
disregarded the communications under s.91R(3) eMigration Act
1958 (“the Act”).

Ground 1

11. The first ground of review in the further amendeglaation filed on
22 October 2007 is that the Tribunal:

...ignored and/or failed to consider at all the clawh feared
harm by reason of membership of a particular sogedup of
family of the brother who was a political activastd was granted
refugee status in the United States and imputetiqadl opinion

which claim was specifically advanced by the Applic

12. The applicant submitted that the claim of fear afrh by reason of
the applicant's association with his brother wa®cHally and
expressly advanced by the applicant in the mateaiaifollows:

MZXQU v Minister for Immigration & Anor [2008] FMCALS Reasons for Judgment: Page 3



a) in a post-hearing submission dated 1 March 20 affplicant's
adviser stated that:

As the brother of a political activist granted rgke status

in the US and the nephew of a man gaoled for 20syea
presumably for opposition to the government, [the
applicant] had reason to fear that the governmend ats
agents could easily detain him and abuse him withou
anyone having any knowledge of it. He had a veal r
chance of being persecuted and it was this fear dnave
him to continue trying to get away from the attentof the
government through hiding at Sitha and more regentl
through going to Malaysia and Thailand. ... It wasoa
because he could be identified as coming from alyeimat
had over the years opposed the government that [the
applicant] was fearful of being persecuted.

b) in a statutory declaration made on 9 January 20@ applicant
enclosed a facsimile from his brother in the Uni&tdtes saying
that the applicant had assisted his sister in lagvraece to escape
from Burma and the applicant's life was now in darap a result;

c) the delegate in the decision record dated 4 Decef@6 noted
in the claims section that:

His two elder brothers were involved in the 1974TkaAnt
uprising. One brother escaped to the jungle ands wa
accepted as a refugee in the USA in 1999. In 1886@ias
involved in the pro-democracy movement and fledimga
leaving his wife behind. The other brother wasgtauand
imprisoned for three years. His prison record coués to
affect his life and he has no regular job.

d) inits decision, the Tribunal noted that in hidialiapplication:

...the applicant claimed that he should be accoragdgee
status because:

. His two brothers were involved in the 1974 uprising
One went into hiding and was accepted as a refbgee
the USA government in 1999, while the other seaved
three year prison term, and continues to experience
various difficulties, including in finding employnte
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13. The applicant noted that the Tribunal in its dexisset out the part of
the submission quoted in paragraph 12(a) above.weMer, the
applicant said that the Tribunal's only referencethie applicant's
brother was confined to acknowledging that he lireshe United
States, and was made in the context of addreskanglaim to have
assisted the applicant's sister in law and nieceolitain travel
documents. Otherwise, the applicant argued, thmiital completely
ignored and overlooked the applicant's claim taefpersecution on
the basis of his association with his brother ahd tonsequent
imputed political opinion.

14. The first respondent submitted that the Tribunaldly understood
that persecution by reason of the membership o&réicplar social
group is a Convention ground and was a claim mgdéd applicant.
That is correct. The Tribunal said at the commared of its
findings that membership of a particular socialugras a Convention
ground and said that:

The applicant has claimed that he is in need oftgution for
reasons of his religion, race/ethnicity, politiagbinion and/or his
membership of a particular social group.

15. However, the Tribunal immediately went on to say:

The applicant has variously claimed that he featiming to
Burma because he may be imprisoned for assistiagsibter in
law, and that the authorities would kill him becausf his
religion, ethnicity, anti-government views or higasp political
activities.

In this passage, the Tribunal appears to be cargfiiis consideration
of the particular social group question to the mgpit's claim that he
assisted his sister in law.

16. The first respondent submitted that the Tribunals wander no
obligation to consider a case that was not exprasside or did not
arise clearly on the materials before MABE v Minister for
Immigration and Multicultural and Indigenous Affai{No 2)(2004)
144 FCR 1. However, in my view, the applicant'airal to face
persecution by reason of his association with hsther, and a
particular social group consisting of their familyas clearly and
expressly raised in the passage quoted in paradi(al above.
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17. The first respondent argued that the bulk of thpliegnt's claims
were that he was persecuted for reasons of higiorli ethnicity or
political opinion. However, it is not to the poitttat a particular
claim is not given prominence if it is in fact egpsly or squarely
raised.

18. The first respondent then argued that the applEadent did not
clearly put to the Tribunal that the brother in td&A had been
granted refugee status on political grounds. Hawrethe applicant's
agent said in a written submission that the apptigas “the brother
of a political activist granted refugee statushe tJS”. It is clearly
implicit in that statement that the reason the hmotwas granted
asylum was connected with his political activisnMoreover, the
brother provided a statement which said that he toaflee from
Burma because of his activities against the Burnaeghorities and
said that he was granted refugee status in the USAat clearly
amounts to a claim that the brother had been gilaasylum for
reasons of his political opinion.

19. Also in this regard, the first respondent submittiedt the Tribunal
was not even satisfied that the brother was aigallictivist. That
submission was based on the Tribunal saying thestdt

...seen no evidence to corroborate the applicantggly drawn
claim that his father and brother were detainedtbg Burmese
authorities because of their political activitiesrthg this period
[being the 1974 uprising].

20. However, this submission misunderstands the evi&lencThe
applicant said he had two brothers, the first wecaped and spent 25
years in the jungle before being granted asylurthenUnited States
and the second who was imprisoned. The passagedjuo the
previous paragraph did not address the fate ofiteebrother who
escaped. The Tribunal did not expressly deal with at all. After
the passage quoted in the previous paragraph ritkenal went on to
deal with the financial difficulties the family wtlihave faced if its
main breadwinners, being the father and the sebouoitier, had been
imprisoned.

21. In any event, the Tribunal did not categoricallyect the claim that
the father and second brother were detained. Tikere necessity for
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claims made by an applicant to be corroborated.cokitingly, the

mere observation that there is no corroboratiorafparticular claim

should not without more be construed as a rejedfahat claim. In

any event, in relation to the U Thant uprising 8174, the Tribunal

concentrated on the consequences that would heaenaf the father
and second brother had been detained. To thamtexteseems that
the Tribunal was prepared to proceed on the bhatsttaccepted the
claim about the father and the second brother béatgined after the
uprising.

22. In oral submissions, the first respondent refeteetthe decision of the
Full Federal Court ilApplicant WAEE v Minister for Immigration &
Multicultural & Indigenous Affairg2003) 75 ALD 630 at [47] where
the court said:

The inference that the tribunal has failed to cdesian issue may
be drawn from its failure to expressly deal witlttlissue in its
reasons. But that is an inference not too readllybe drawn
where the reasons are otherwise comprehensiveltendsue has
at least been identified at some point. It maythat it is
unnecessary to make a finding on a particular nmatecause it
Is subsumed in findings of greater generality ocehese there is a
factual premise upon which a contention rests wtiels been
rejected. Where, however, there is an issue raigetthe evidence
advanced on behalf of an applicant and contentimasle by the
applicant and that issue, if resolved one way, @dod dispositive
of the tribunal’s review of the delegate’s decisiariailure to deal
with it in the published reasons may raise a strarfgrence that
it has been overlooked.

23. It cannot be said in this case that the Tribuna Hentified the
relevant issue at any point in its reasons. Thiguhial was obviously
aware that a person could be granted refugee sbatuke grounds
that he faces persecution for reasons of his meshipeof a particular
social group. However, the Tribunal in the presease did not
identify the relevant issue, being the applicamismbership of a
particular social group consisting of the family tbie first brother
who had been granted asylum in the United Statespditical
reasons.

24. Nor do | consider that there was a factual premigen which the
claim rested which had been rejected. As notedebibe Tribunal
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did not deal with the circumstances of the firsbtber who was
claimed to have fled to the jungle and who was themted asylum
in the United States. The claims concerning tleorseé brother and
the father who were allegedly imprisoned were rearty rejected.
Those claims were simply dealt with on the basigh&f financial
impact on the family of its main breadwinners beilegained.

25. The first respondent submitted that the claim caomog the
applicant's brother in the United States was sulesum findings of
greater generality. The first respondent arguetl lamccept that the
claims that the applicant had experienced persatiy reason of his
own political opinion were resoundingly rejected the Tribunal.
The first respondent also argued that the Tribuejgcted the claim
that the applicant's uncle had been imprisoned2@rears for pro-
democracy activities. This submission was putlenliasis that the
Tribunal said that it had seen no evidence to tamate the claim
that the uncle was arrested and imprisoned for €&rsy for pro-
democracy activities and then said, “Nor does iteat’ certain
things. Although it was not expressly stated, make context, |
accept that this does mean that the Tribunal didacoept that the
applicant’s uncle was arrested and imprisoned fbryars for pro-
democracy activities. However, the findings abthé applicant’s
own political opinion and his uncle’s fate do natlude a finding
about the consequences for the applicant of havibgther who was
granted asylum in the USA for political reasons.

26. The first respondent also noted that the Tribunaden general
findings to the effect that it did not accept thla¢ applicant had a
well founded fear of persecution for any conventieason were he to
return to Burma. However, findings of that natare too general to
satisfy the test iInWAEE Such findings are in the nature of a
summary based on each of the particular mattetgtibalribunal has
considered. Where the Tribunal has failed to amrsa particular
matter, a general statement that a person dodags®t well founded
fear of persecution cannot fill the gap.

27. The Tribunal also considered “the applicant’'s afflae, education,
socio-economic and professional status, continuderty and
mobility as being entirely incompatible with hisached status as a
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victim of persecution by the Burmese junta and eedhto the

Burmese political order.” However, that conclustes not address
the possibility of it being discovered in the figuhat the applicant’s
first brother had been granted asylum in the USApfuitical reasons

and the possible consequences of that discovethéoapplicant.

28. All'in all, I am not persuaded that the Tribunaldarstood that the
applicant claimed that he faced persecution as fitaher of a
political activist granted refugee status in the”USI am not
persuaded that the Tribunal considered that clairdealt with it in
findings of greater generality or rejected a facpu@mise on which
the claim rested.

29. Finally, the first respondent submitted that thetipalar social group
relied upon by the applicant is incapable of flifg the legal
definition of particular social group within the amng of the
Convention. The first respondent noted and | agdapaccordance
with Applicant S v Minister for Immigration & Multicultal Affairs
(2004) 217 CLR 387, that a particular social group:

a) must be identifiable by a characteristic or attrdocommon to all
members of the group;

b) cannot be identified merely by a shared fear o$g@aution; and
c) must be distinguishable from the society at large.

30. However, it is well established that a family magnstitute such a
social group:Sarrazola v Minister for Immigration & Multicultuta
Affairs [1999] FCA 101, affirmed inMinister for Immigration &
Multicultural Affairs v Sarrazolg1999) 95 FCR 517. Section 91S of
the Act limits the circumstances in which a famihay be a particular
social group for the purposes of the Refugee Camwerto those
circumstances in which the family members are sk wf harm
because at least one of them faces or faced pémecior a
Convention reason other than being a member ofrizcpiar social
group consisting of the family. In the presentegasis clear that it
was claimed that the applicant’s brother in thetébhiStates faced
persecution for reasons of his political opiniomAccordingly, |
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consider that the applicant's family was capableedng a particular
social group within the meaning of the Convention.

31. In the circumstances, | am satisfied that the Trd#duhas made a
jurisdictional error by failing to consider an aspef the claim that
could have resulted in a different outcome. Theras such that the
Tribunal’s decision should be set aside.

Ground 2

32. The second ground of review is that the Tribunal:

In making a finding that the Applicant's conduct in
communicating with his wife in Burma was engagedailely for
the purpose of strengthening his claim to be a gedu it
misconstrued and/or misunderstood s.91R(3)(b) ettt and/or
did not turn its mind to whether s.91R(3)(b) alloWes the
existence of other reasons for conduct which migtgvent
s.91R(3)(b) from applying in this case and/or inopiihg the
approach of disregarding his conduct failed to dedth the
integer of the Applicant's claims of fear of pergean that the
wife's actions in Burma led to the authorities mavknowledge of
the applicant having made a refugee claim in Austra

33. In oral submissions, the applicant advised the tcthat he formally
withdrew the first limb of his second ground. Tgtthe applicant
accepted the authorities which indicate that gufficient to engage
s.91R(3)(b) of the Act that one of the applicaptisposes in engaging
in the relevant conduct was to strengthen his clairbe a refugee.
However, the applicant did pursue the second lirhlthe second
ground. Essentially, that ground was that s.91(R}3df the Act
authorises the Tribunal to disregard the applisar@hduct but it does
not authorise the Tribunal to disregard his witgsduct.

34. Section 91R(3)(b) of the Act provides that in deteing whether a
person has a well founded fear of persecution thbuial may
disregard any conduct engaged in by the persomgtralia unless:

...the person satisfies the Minister that the pemogaged in the
conduct otherwise than for the purpose of strengtige the
person's claim to be a refugee within the meaninifp® Refugees
Convention as amended by the Refugees Protocol.
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35. The Tribunal dealt with the applicansar placeclaim as follows:

The applicant claims to have communicated withwife since
arriving in Australia in July 2006, using email andther

communication media that he admitted knowing wetgest to

monitoring by the Burmese authorities. He hasno&d that as a
result of those contacts, his wife has been questioby the
authorities, who now know he is in Australia seglanProtection
Visa. It is unclear what basis he has for thesketseabout the
Burmese authorities’ alleged knowledge of his waleoaits and
activities. However, the applicant made it aburttlaalear to the
Tribunal that he and his wife communicated clair despite
knowing that their communications could be mondpr@nd that
their comments could disclose the applicant’s whleoeits and
intentions.

In view of the Tribunal’s finding that the applidadid not engage
in political or other protest activities while inuBma and that he
was not subjected to persecution for any Conventaason in
Burma, the Tribunal is satisfied for the purposdssobsection
91R(3) of the Act that the conduct the applicarg bagaged in
since his arrival in Australia has been engagedately for the
purpose of strengthening his claim to be a refugecordingly,
the Tribunal disregards such conduct in accordawdé s.91R(3)
of theMigration Act 1958.

36. However, the applicant's actual claims in this rdgaere somewhat
different. The applicant said in a statutory destian made on
30 October 2006 that:

[3] When my wife went to the government Post Officerder

to register documents to send to me in Austraha, letter was
opened and she was interviewed about why she wamgethese
documents to me. The authorities took the letber its contents
to another room, where my wife believes they mase lepied
them. She became very afraid because of the quossthey
asked her.

[4] Recently my wife sent to me by email the docuniat gave
me notice of suspension from work in December 1988 the
Myanmar Broadcasting and Television Service andabe sent
the same document to an address in Malaysia, whenes for a
few days before | came to Australia. In Myanmadreahails are
monitored by the government, so by now the auiberiwill
realise that | am in Australia and am making an laggiion for
protection. She did this at my request, but it hede both me
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and her worried about the family’s safety becaudeas revealed
to the government where | am.

37. In SZJZN v Minister for Immigration & And2007] FMCA 980,
Cameron FM considered an argument that s.91R(8j(t)e Act did
not authorise the Tribunal to disregard the conacthird parties
who had assisted an applicant in Australian to mec@ Christian
acolyte. His Honour said at [16] that:

Any connection which third parties might have te #pplicant's
conduct in question is meaningless without refezet@ that
conduct. Even were the Tribunal to have regarth®actions or
observations of third parties, as advocated by dpelicant, it
would only be in the context of the conduct ofapglicant which
it dismissed as not genuine. As a result, theuf@b would not
be in error by disregarding such conduct of thi@es even if it
were to have done so on this occasion. But a prope
consideration of the Tribunal's decision does mateal that it
did, in fact, disregard the involvement of thirdriies. The better
view would be that, having reached an unfavouralsv of the
relevant conduct of the applicant, any involvemént third
parties was of no assistance to the Tribunal inedatning
whether the applicant had a well-founded fear afspeution by
reason of his religion and thus their conduct was referred to
in its reasons ....

38. It can be seen that all but the last two senteotdse passage cited in
the previous paragraph were obiter. His Honour wiagply not
satisfied that the Tribunal had disregarded thedaonof third parties
pursuant to s.91R(3)(b) of the Act.

39. In any event, s.91R(3)(b) of the Act only expresalythorises the
Tribunal to disregard the conduct in Australia loé fperson claiming
refugee status. That provision does not authahee Tribunal to
disregard the conduct of any other person and, ipargcularly, that
provision does not authorise the Tribunal to diardghe conduct of
another person who is not in Australia.

40. If the conduct of a third party who is overseasi$act meaningless
without reference to the conduct in Australia of gpplicant, it may
be appropriate to disregard the third party's cabhdwnder
s.91R(3)(b) of the Act. However, in the presergegahe conduct of
the applicant's wife in Burma stood alone. She twenthe Post
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Office in Burma to dispatch a letter to the appiicahe letter was
opened and she was questioned as a result. Adiiyp the
applicant's wife sent the applicant an email wmtdde it clear that
the applicant was seeking protection in Australidhe applicant
claimed and the Tribunal apparently accepted that émail was
intercepted by the authorities and they became evihat the
applicant was seeking protection in Australia. Taa that the letter
and email were sent to the applicant does not foamsthe wife's
conduct into the conduct of the applicant.

41. In my view, the Tribunal in this case was not éeditto disregard the
conduct of the applicant's wife in Burma in sendengarticular letter
and email to the applicant. The Tribunal, by dost mistakenly
failed to consider an aspect of the applicant'sndanamely, that he
was at risk because the authorities in Burma wesaa that he had
made a claim for protection in Australia. Thisigurisdictional error
that requires the Tribunal’s decision to be sedasi

Ground 3

42. The third ground of review is that the Tribunal:

...misunderstood and/or misconstrued the test of whiastitutes
a well founded fear of persecution and/or what reaiisfy that
test when it made a statement that general counfgrmation
concerning ill-treatment of members of a class mug should
only be relied upon where specific information abdhe
applicant's treatment is unavailable or inconclésivin doing so
it ignored and/or failed to appreciate the basianuiple that a
person can be subjected to and/or have a well fedn@ar of
persecution simply by reason of his or her membersh the
group to which he or she belongs to which gene@lntry
information about that group would by definitionpdy

43. This ground is based on the following passage ftben Tribunal's
reasons:

The Tribunal accepts that independent country imftion
supports in a general way the applicant's clainet the Burmese
authorities commonly engage in the abuse and petigec of
members of minority groups, including Muslims arahiRgyas,
as well as those suspected of membership of pbextmyroups,
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or of harbouring or expressing anti-government oro-p
democracy beliefs. The Tribunal agrees that inddpat country
information supports in a general way the applicaigtaims that
there is sometimes persecution of those advocagpoigical
reform in Burma, or supporting dissident or outlagroups, e.g.
the NLD. However, the Tribunal's task is to deieemwhether
the specific applicant before it has a genuine fieainded upon a
real chance of persecution for a Convention reaidre returns
to his country. In approaching that task, the Tnhal's primary
point of reference must be evidence pertaininght dpplicant
personally. The Tribunal recognises the fact tmatst members
of a group or class of persons are treated poodgsinot entail
that all members of that group will suffer a simifate. Material
of a general nature (e.g. country information camoeg the
treatment of members of an applicant's ethno-caltigroup)
should therefore only be relied upon where spedifiormation
about the applicant's treatment is unavailableraranclusive.

44, The applicant argued that the Tribunal in this geaph displayed a
fundamental misunderstanding of the proper testekinblishing a
well founded fear of persecution. The first regemt submitted that
the Tribunal's reasons are not to be construed antheye keenly
attuned to the perception of error. The first cegfent said that the
Tribunal correctly stated that its task was to duiee whether the
specific applicant before it has a genuine feamétad upon a real
chance of persecution for a Convention reason amcealy stated
that in approaching that task the Tribunal's prymawint of reference
must be the evidence pertaining to the applicarggually. The first
respondent submitted that the Tribunal ultimatelgsidered both the
applicant's evidence as well as independent geneaintry
information and did not make the error allegedhmydpplicant.

45, In my view, the passage cited from the Tribunalsasons in
paragraph 43 above displays some fundamental nasptions. It is
implicit in that passage that the Tribunal consadethat general
country information should be relied upon only whespecific
information about the applicantfgast treatment is unavailable or
inconclusive. However, it is not necessary foragplicant to have
suffered any persecution in the past to have a-fwetided fear of
persecution in the future. For example, evidehe¢ & government is
undertaking a serious and sustained policy of ethl@gansing would
be enough to suggest that an applicant of the aategthnic group
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would have a well founded fear of persecution. tTwauld be so
whether the applicant personally had in the pashhsetained or ill
treated by reason of his ethnicity.

46. The Tribunal said correctly that the fact that mostmbers of the
group or class of persons are treated poorly doe¢smtail that all
members of that group will suffer a similar fatelowever, the fact
that most members of the group are treated poads duggest that
other members of that group could have a well fednigar that they
will suffer a similar fate. A well founded fear &® not arise only
where an untoward outcome is certain or even piebal® well
founded fear arises where there is a real risknafrdoward outcome.
A real risk is one that is not far-fetched or fdakci The Convention
does not require that an applicant for refugeeustatill suffer
persecution. It only requires that an applicamtefaa real risk of
persecution.

47. Evidence of a real risk can be provided by generalntry
information or by descriptions of an applicant'sstpgersonal
experiences. It is not correct that, “the Tribtsg@rimary point of
referencemust be evidence pertaining to the applicant personally
(emphasis added)”. The Tribunal is required tedrine whether a
particular applicant faces a real chance of pets®tu However, as
explained above, a particular applicant may facea chance of
persecution even though he has suffered no hatheipast.

48. Ultimately, of course, the Tribunal’s task is ta@®eine whether the
particular applicant before it faces a real chaot@ersecution. In
fulfilling that task, the Tribunal is obliged to msider the evidence as
a whole. Both the evidence personal to the apmpliaad the general
country information, where relevant, should be abmed in an
interrelated way.

49. The applicant submitted that the misconceptionstatoed in the
paragraph quoted in paragraph 43 above contamitiagedribunal's
entire decision and undermined a number of itsiBpdmdings. For
example, the applicant noted that the Tribunal Hzadt

MZXQU v Minister for Immigration & Anor [2008] FMCALS Reasons for Judgment: Page 15



a) it had seen no evidence to corroborate the appcaaguely
drawn claim that his father and brother were dethiby the
Burmese authorities because of their politicahatotis in 1974;

b) it had seen no evidence to corroborate the applscalaim that
his uncle was arrested and imprisoned for 20 y&arslleged
pro-democracy activities;

c) it had seen no evidence to support the applicalstisn to have
been arrested and interrogated for three dayslatioe to the
bombing in 1997;

d) it nevertheless accepted that people fitting thaiegnt's profile,
being a Japanese speaking Muslim who associatédJagianese
visitors, may have been suspected of involvemetitenatrocity;
and

e) it had seen no evidence to support the applicafdisn that he
had assisted his sister in law.

50. The applicant submitted that these passages deratmtstthat the
Tribunal considered that the claim had to fail heseathere was no
evidence personal to the applicant about signifiGspects of his
claims. Of course, evidence of those claims wawiged by the
applicant himself in statutory declarations. Tleatdence did not
have to be corroborated. Equally, however, thieufal was entitled,
on a proper basis, to reject the applicant's beserdons, and to reject
claims that were vague or about which the applicgatve
contradictory evidence.

51. In relation to the claims about the detention af #pplicant's father
and brother, the Tribunal did not explicitly rejeitte claims and
proceeded on the basis that it did in fact acdegnt Accordingly, as
far as this example is concerned, | am not persuatiat the
Tribunal's misstatement of the relevant tests Hed donsequence
contended for by the applicant.

52. In relation to the claims about the applicant'sleiheing arrested and
imprisoned for 20 years for alleged pro-democractividies, the
Tribunal said that it had seen no evidence to tamate the claims
and then said, “Nor does it accept” certain othattens. This implies
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that the Tribunal did not accept that the uncle bedn arrested and
imprisoned for 20 years for alleged pro-democraciyvies simply
because there was no evidence additional to thdicapps oral
evidence and claims in his statutory declaratiobsua his uncle.
This is tantamount to requiring corroboration ofe tlpplicant's
evidence and is an error.

53. The Tribunal went on to make findings that the agapit's account of
his own pro-democracy activities was vague, he mgasrant of his
uncle's involvement with the NLD, and the authestishowed no
interest in him after his uncle's arrest. Thidedl to a finding that the
applicant himself was not an NLD activist from 1988 1991.
However, the Tribunal did not use these findings justify its
conclusions about the uncle as such. Accordirigiyn not satisfied
that these findings overcome the defect mentiomethe previous
paragraph. Nevertheless, | am not persuaded liaatdefect arose
from the misstatement of the relevant tests. Thal do not accept
that the ground relied on by the applicant, intrefato his uncle, is
made out. As | have accepted that the Tribuna&sion should be
set aside on other grounds, | take this matteurtbér.

54. In relation to the bombing, the Tribunal apparermtgepted that the
applicant was detained and ill treated. HoweVee, Tribunal also
found that the applicant suffered no further repssons after being
released without charge. | am not persuaded tmatTribunal's
misstatement of the relevant tests had any impadiscconsideration
of the letter bomb incident.

55. In relation to the applicant's claim to have assidhis sister in law
and niece to leave Burma, the Tribunal said thabat seen no
evidence to support that claim and then said, “Mothe Tribunal
satisfied” of certain matters. This implies thiaé tTribunal was not
satisfied that the applicant had assisted hisrsistaw and niece to
leave Burma simply because there was no evidendiéi@awhl to the
applicant's oral evidence and claim in a statutteglaration that he
had assisted his sister in law and niece. Thisargamount to
requiring corroboration of the applicant's evideaod is an error.

56. However, the Tribunal went on to say that the agpit had initially
said that he suffered no repercussions from helpiagsister in law.
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On the other hand, he later said that his assistdmd been
discovered and he had been visited at midnightehaianonth since
1999, or, in another version, since 1997, notwathding that he was
overseas from 1999 to 2002. The Tribunal said ith&dund these
claims to be “incoherent, inconsistent and untegiablin view of
these findings, | consider that the Tribunal’s cén of the claim that
the applicant had helped his sister in law wasifijabte. | do not
consider that the Tribunal’s misstatement of tHewvamnt tests led it
into error in relation to the claims about theesish law.

57. For these reasons, | am not satisfied that thaufalbs misstatements
of the relevant test led it into error.

Ground 4

58. The fourth ground of review is that the Tribunal:

...misconstrued and/or misunderstood the Conventgshwhen
having accepted the principle that the prosecutaina Third
Party for assisting a victim to escape persecutimay constitute
persecution of the victim for a Convention reasbmmade a
finding that the prosecution of the rescuer is p@tsecution for a
Convention reason. In making this finding it igeerand/or
misunderstood the Convention ground of imputed tipali
opinion and/or failed to appreciate that prosecutifor certain
acts might be characterised as persecution if tidicgated
punishment is likely to be excessive, arbitrargigproportionate
and/or the decision to prosecute involves the ian of
political opinion.

59. This ground concerns the following passage from Tndunal's
reasons:

Nor is the Tribunal satisfied that, even if he wierdave [assisted
his sister in law to escape] and to have been easéd or
harassed by the authorities as a result, that st&atment
amounts to persecution for a Convention reason. hi3nown
account, the basis for his alleged harassment byatlthorities is
his suspected involvement in two criminal actigitieassisting in
the provision of false or illegally obtained trawsdbcuments, and
for ‘people smuggling’. The Tribunal accepts thanial of travel
documents and restriction of movement for reasdres gerson's
ethnicity or religion may well amount to persecuatidor a
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Convention reason. It also accepts that proseoutibthe third

party for assisting the victim to escape that peusien may also
constitute persecution of the victim for a Conwamtreason.
However, the Tribunal does not accept that the geason of a
third party for aiding the victim in such circumstaes can be
regarded as persecution of the ‘rescuer’ for a Gamtion reason.
If indeed the applicant is wanted by the Burmedéatiies, it is

not because of his ethnicity, religion or any otl@onvention
reason. It is because he - regardless of his eitynand religion -

is suspected of committing criminal offences.

60. The applicant argued that in this passage the mabdemonstrated
that it failed to understand that:

a) the applicant, as the rescuer of the family of avikm opponent of
the governing regime, could be imputed with a pitopinion
and mistreated for that reason; and

b) the applicant could be punished more harshly bgaeaof his
imputed political opinion than others who had comei the
same offences.

61. The first respondent argued that the Tribunal dd accept that the
applicant had assisted his sister in law at alt eXplained above, |
accept that interpretation of the Tribunal's reasoAccordingly, any
misstatement by the Tribunal about the law in refato criminal
prosecution was not an operative reason for thesideacand this
ground cannot succeed.

62. However, for completeness, | note that the firgpomdent argued
that the Tribunal correctly stated the law whesaitd that the prospect
of being prosecuted and penalised for a criminf@naie does not give
rise to a well founded fear of being persecuted go€onvention
reason. That statement of the law is correct asafarit goes.
However, | accept the applicant’s submission thhéne the penalty
for a criminal offence may be disproportionatelyrdia for a
Convention reason, the prospect of receiving supbralty amounts
to a Convention ground.

63. | also note that ii\pplicant A v Minister for Immigration and Ethnic
Affairs (1997) 190 CLR 225, McHugh J said at 291.:
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In cases concerned with political opinion and thenmbership of
particular social groups, the issue of persecutioay often be
difficult to resolve when the sanctions arise froine proper
application of enacted laws. Punishment for expngssrdinary
political opinions or being a member of a politiGdsociation or
trade union isprima faciepersecution for a Convention reason.
Nevertheless, governments cannot be expected tratel
political opinion or conduct that calls for theirolent overthrow.
Punishment for expressing such opinions is unlikelgmount to
persecution. Nevertheless, even in these caseshpuent of the
holders of the opinions may amount to persecutibnwill
certainly do so when the government in questiospisepressive
that, by the standards of the civilised world, #shso little
legitimacy that its overthrow even by violent meangustified.
One who fled from the regime of Hitler or Pol Poutd not be
denied the status of refugee even if his or hey atdim to that
status relied on a fear of persecution for advauogtthe violent
overthrow of that regime.

64. In any event, this question is moot in the presaise because of the
finding that the applicant did not assist his sistelaw. For that
reason, the fourth ground of the application ismatie out.

Conclusion

65. For the reasons given in relation to grounds 1 2nthe application
must be allowed with costs.

| certify that the preceding sixty-five (65) paragmaphs are a true copy of
the reasons for judgment of Riley FM

Associate: Melissa Gangemi

Date: 7 February 2008
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