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LORD JUSTICE HOOPER:

Theissue

1.

The issue in this case is:

“Does a person whose asylum claim has been finally
determined in country A against him or her and wiakes a
subsequent claim for asylum in country A come witline
ambit of the European Union “Reception Directivetiahus is
able to enjoy the benefits of Article 11(2) of theective?”

Article 11(2) provides:

“If a decision at first instance has not been takhin one
year of the presentation of an application for asyhnd this
delay cannot be attributed to the applicant, Menti@tes
shall decide the conditions for granting accesth&labour
market for the applicant.”

| shall call a second or subsequent applicatiora$ytum “a subsequent application”.

At the conclusion of the hearing we announced @aision that a person making a
subsequent application for asylum does fall with Reception Directive.

It is agreed that there is no jurisprudence ofEheopean Court of Justice (“ECJ”) on
the issue and we have not been shown how, if abdler Member States have dealt
with the issue.

It is agreed that this Court cannot make a referéache ECJ about the interpretation
of the Reception Directive. See Title IV of the &pean Community Treaty which
governs visas, asylum, immigration and other pe$icelated to the free movement of
persons and article 68 of the Treaty. Article G&lifies Article 234 EC (under which
national courts can make a reference to the ECyxdwiding that a reference to the
ECJ may only be made by a court against whoseidasishere is no judicial remedy
under national law.

Mr Tam QC for the respondent submits that the RemeDirective does not apply to
subsequent asylum seekers. Counsel for ZO, MM andubmit that it does.

If, contrary to the respondent’s submissions, sgiset asylum seekers do fall within
the ambit of the Reception Directive, Mr Tam didt ravgue that the Reception
Directive permitted a Member State to exclude aseqgbent asylum seeker from the
benefits of Article 11.

The respondent therefore does not dispute thapérson who has made a subsequent
claim for asylum is within the ambit of the ReceptDirective, then the Secretary of
State for the Home Department ["'SSHD”] is obligedgrant permission to work, in
accordance with Rule 360 of the Immigration Ruld®™) if a decision at first
instance has not been taken within one year ofptiegentation of the subsequent
application for asylum and this delay cannot beibatted to the applicant (see
paragraph 2 of the Respondent’s Skeleton Argunaatéd 9 December 2008).



10.

11.

12.

Rules 360 and 360A of the IR provide:

“360. An asylum applicant may apply to the SecretdrState

for permission to take up employment which shall include

permission to become self employed or to engagekinsiness
or professional activity if a decision at first tasce has not
been taken on the Applicant's asylum applicatiothiwi one

year of the date on which it was recorded. The &ary of

State shall only consider such an applicationnifhis opinion,

any delay in reaching a decision at first instaceenot be
attributed to the Applicant.

360A. If an asylum applicant is granted permisdmrnake up
employment under Rule 360 this shall only be usuith time
as his asylum application has been finally deteeahin

Rules 360 and 360A were laid before Parliament dbnjdnuary 2005 by HC 194.
They were intended to implement the Reception Eivedsee paragraph 23.10 of the
SSHD’s Operations Enforcement Manual (OEM)). Anytas applicant” is a person
who either makes a request to be recognised asfugeee under the Geneva
Convention or otherwise makes a request for inteynal protection (see Rule 327).

Parts 11 and 11B of the IR make detailed provisiabeut asylum applications.
Subsequent claims for asylum are dealt with in Rarbf the IR headed “Procedure
and rights of appeal”’. Rules 353 and 353A in Partptovide:

“Fresh Claims

353. When a human rights or asylum claim has betrsed or
withdrawn or treated as withdrawn under paragrapBC3of
these Rules and any appeal relating to that claimoilonger
pending, the decision maker will consider any ferth
submissions and, if rejected, will then determirteetlier they
amount to a fresh claim. The submissions will amadiona
fresh claim if they are significantly different frothe material
that has previously been considered. The submssidhonly
be significantly different if the content:

(i) had not already been considered; and

(i) taken together with the previously consideredterial,
created a realistic prospect of success, notwitkdgtg its
rejection.

This paragraph does not apply to claims made oasrse

353A. Consideration of further submissions shalkbbject to

the procedures set out in these Rules. An applicdia has

made further submissions shall not be removed betbe

Secretary of State has considered the submissiom®eru
paragraph 353 or otherwise.
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14.

15.

16.

17.

18.

19.

This paragraph does not apply to submissions maelseas.”

It seems clear that in the view of the SSHD a perbo has made a “fresh claim” is
not an “asylum seeker” for the purposes of Partsadd 11B, unless and until the
SSHD accepts the subsequent application as a ¢tagh. If the SSHD accepts a
subsequent application as a fresh claim then Rarend 11B apply to him with the
same rights of appeal as those given to a persasevfirst claim for asylum in this
country has been rejected by the SSHD.

The SSHD’s OEM makes provision for permission torkw@PTW) to be given in
certain circumstances to subsequent asylum seekers:

Paragraph 23.10.4. provides:
“Permission to work - Fresh claims

If a failed asylum seeker makes a fresh asylummcltien

provided it is accepted as a fresh claim the prom=iset out
above should be followed, i.e. the claimant will drgtitled to

apply for PTW provided he satisfies the criteriaParagraph
360 of the Rules, otherwise any request for PTW lavdoe a

mandatory refusal. If the new asylum claim is natepted as a
fresh claim the person will have no entitlementafuply for

PTW.”

We were not told when paragraph 23.10.4 was ingerte

In practice the SSHD does not make a preliminagisiten whether a “fresh claim”
has been made and, if so, a later decision acceptirejecting the fresh claim. Both
decisions are made at the same time. Thus parag@@®mh.4 is unlikely to benefit a
subsequent asylum seeker.

Mr Tam submits that the mere fact that paragrapi®3of the OEM gives the
potential benefit of Article 11 to a subsequentl@syseeker whose claim has been
accepted as a “fresh claim” does not assist initkerpretation of the Reception
Directive. | agree.

On behalf of ZO, MM and DT it is submitted that ggraph 23.10.4 is not in
accordance with Article 11 of the Directive. Theypmit that a person may apply for
PTW one year after making a subsequent applicdborasylum and not one year
after the SSHD has decided that the subsequentafiph constitutes a fresh claim.
In the present cases, decisions as to whetheltdhmascare fresh claims have not been
made and four to five years have now elapsed shesubsequent applications were
made.



The facts and procedural history

Z0

20.

21.

MM

22.

23.

24,

DT

25.

26.

Z0O, a Somali national, arrived in the UK in 2008.May 2004 the SSHD refused her
asylum claim. Her appeal to the AIT was dismissedalso in October 2004 was her
application for statutory review.

On 9 May 2005, ZO put forward put forward a subsedquapplication for asylum
which she contended was a fresh claim based onewgence contained in the
decision of the IAT inNM & Others (Lone Women- Ashraf) (Somalia) CG [2005]
UKIAT 00076. The SSHD, nearly four years later, lyas to determine whether or
not ZO’s claim is a fresh claim (and, if so, whetteeaccept or reject it). ZO applied
for PTW in the UK. That was refused on 31 Augu€d2dn January 2007 she started
judicial review proceedings to challenge the delye claim for judicial review was
conceded. In November 2007 she was granted leavevdyy of amendment to
challenge the decision to refuse to allow her wdskanley Burnton J, as he then was,
refused permission. Permission was then granteth&yCourt of Appeal and her
claim for judicial review of the decision to refuser work was joined with a similar
claim being made by MM. The two claims were dismisby HHJ Mackie QC CBE,
who relied heavily on the reasoning of Stanley BomnJ.

MM, a Burmese national, arrived in the UK in 2004daapplied for asylum. The
application was rejected and MM'’s attempts to @mge that rejection had failed by
March 2005.

By letter of 9 May 2005, MM put forward a subsequapplication for asylum which
he contended was a fresh claim. The SSHD, neaty years later, has yet to
consider whether that application is a fresh claim.

On 27 July 2007 MM applied for PTW. The applicatiwas refused on 26 September
2007. On 25 October 2007, MM brought a claim fadigial review challenging the
SSHD’s delay in considering the subsequent applicaand the refusal of the
application for permission to work. On 10 March 20Cranston J refused MM
permission to bring a claim for judicial reviewrelation to delay but permitted MM
to challenge the Secretary of State’s decisioretose him permission to work. As |
have said MM'’s claim was joined with that of ZO afidmissed by HHJ Mackie.

DT, an Eritrean national with an Ethiopian mothamjved in the UK in November

2001 on false travel documents and applied foruasyHis application was dismissed
and certified because of his failure to disclose #xistence of a false travel
document. On 31 May 2002, an Immigration Judge dised his appeal.

In April 2004, DT put forward a subsequent applmatfor asylum which he
contended was a fresh claim. Five years later #milication has not been
determined.
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28.

29.

30.

In 2007, DT brought a claim for judicial review dleaging the delay in determining
the subsequent application. On 23 May 2007, DTanclfor judicial review was
stayed pending the decision of Collins JRn(FH) v SSHD [2007] EWHC 1571
(Admin). On 7 August 2007, DT requested PTW. ThélBSefused that application
on 8 October 2007. On 14 November 2007, Sullivan paper refused the claim for
judicial review. On 15 May 2008, on a renewed cldom judicial review Collins J
refused the claim for judicial review on groundsdeflay but granted permission to
challenge the refusal and granted permission tondnthe grounds for Judicial
Review.

Before Blake J a number of submissions were madatahe refusal to grant PTW,
the principal argument being that a refusal to ddnsthe light of the delay was a
breach of Article 8. Blake J accepted that argumant gave a declaration
accordingly. The SSHD was given permission to apped DT’'s case was linked for
hearing with ZO and MM. DT lodged a respondentdige seeking to uphold the
decision of Blake J on the grounds that DT fellhitthe ambit of the Reception
Directive. An extension of time is needed for tmatice and | would grant that
extension. Mr Fordham QC adopted and enlarged eratuments put forward on
behalf of ZO and MM to the effect that DT did falithin the ambit of the Reception
Directive.

Having announced our decision that a person makisigosequent asylum application
falls within the ambit of the Reception Directiviedacan enjoy the benefits of Article
11, we decided it was an unnecessary and dispropaté use of the Court’s time to
hear argument about Article 8. We made it cleat the SSHD’s appeal was clearly
arguable and that we expressed no view one waklieopther on the correctness of
Blake J’s conclusion.

We were provided with evidence about the delayer&lihas been and there remains a
significant delay in dealing with “the large badkl@of case records which were
initially created by reference to an asylum appiora but which have not been
definitively concluded” (paragraph 24 of the witaetatement of Emily Miles). It is
not expected that the backlog will be eliminatetilumid 2011. The backlog includes
persons in the position of ZO, MM and DT. Priongas given to dealing with initial
applications more quickly.

The Reception Directive

31.

32.

On 27 January 2003 the Council of the European tJadbpted Directive 2003/9/EC,
“laying down minimum standards for the receptiorasylum seekers”. The Directive
is known as the Reception Directive. Two countrlesland and Denmark, are “not
participating in the adoption of the Directive” ¢s@aragraphs 20 and 21 of the
Preamble), whereas the United Kingdom gave noticZ)D1 “of its wish to take part
in the adoption and application” of the Directiwe¢ paragraph 19 of the Preamble).
Article 26 provides that Member States shall brimtg force the necessary laws etc to
comply with the Directive by 6 February 2005. Asalve already said, Rules 360 and
360A of the IR (paragraph 10 above) were laid efarliament on 11 January 2005.

The Reception Directive is one of three Directiwesating a “Common European
Asylum System”. The other two Directives are Dineet2004/83/EC of 29 April
2004 on minimum standards for the qualification atatus of third country nationals



33.

or stateless persons as refugees or as personsothbovise need international
protection and the content of the protection gmnteown as the Qualification
Directive, and Council Directive 2005/85/EC of 1 deenber 2005 on minimum
standards on procedures in Member States for igga@ind withholding refugee
status, known as the Procedures Directive. Thereadditionally the Dublin
Regulation (343/2003/EC) adopted on 18 February3209 the EU Council of
Ministers establishing a series of criteria whichgeneral, allocate responsibility for
examining an asylum application to the Member Stad¢ permitted the applicant to
enter or to reside in the territories of the Mem&tates of the European Union. That
Member State is responsible for examining the appbn according to its national
law and is obliged to take back its applicants @ irregularly in another Member
State.

The Preamble of the Reception Directive statesant p
“Whereas

(1) A common policy on asylum, including a Common
European Asylum System, is a constituent part effbropean
Union's objective of progressively establishing area of
freedom, security and justice open to those whogeld by
circumstances, legitimately seek protection in@oenmunity.

(2) At its special meeting in Tampere on 15 andCkiober
1999, the European Council agreed to work towards
establishing a Common European Asylum System, based
the full and inclusive application of the Genevan@ention of

28 July 1951 relating to the Status of Refugees ...

(4) The establishment of minimum standards forrdeeption
of asylum seekers is a further step towards a Bao@sylum

policy.

(5) This Directive respects the fundamental riginid observes
the principles recognised in particular by the @rarof
Fundamental Rights of the European Union. In paldrc this
Directive seeks to ensure full respect for humamity and to
promote the application of Articles 1 and 18 of lagd Charter.

(7) Minimum standards for the reception of asylieakers that
will normally suffice to ensure them a dignifiecastiard of
living and comparable living conditions in all MesrbStates
should be laid down.



(12) The possibility of abuse of the reception sgsshould be
restricted by laying down cases for the reductiowithdrawal
of reception conditions for asylum seekers.

”

34.  Article 2 provides:

“(b) ‘application for asylum’ shall mean the applion made
by a third-country national or a stateless persaickvcan be
understood as a request for international protecfrom a
Member State, under the Geneva Convention [relatnthe
status of refugees]. Any application for internatibprotection
is presumed to be an application for asylum unkegsird-
country national or a stateless person explicdgtyuests another
kind of protection that can be applied for sepdyate

(c) ‘applicant’ or ‘asylum seeker’ shall mean ardhcountry
national or a stateless person who has made aicatpph for
asylum in respect of which a final decision has yett been
taken;

(i) ‘reception conditions’ shall mean the full set measures
that Member States grant to asylum seekers in danoe with
this Directive;

() ‘material reception conditions’ shall mean theception
conditions that include housing, food and clothipghvided in
kind, or as financial allowances or in vouchersd andaily
expenses allowance;

”

35. The words “asylum seeker” and “applicant” tend & used interchangeably in the
Directive, see e.g. Articles 5, 6 and 7.

36. Atrticle 3 sets out the scope of the Reception Divec

“1. This Directive shall apply to all third countnationals and
stateless persons who make an application for esyt the
border or in the territory of a Member State agjlas they are
allowed to remain on the territory as asylum segkas well as
to family members, if they are covered by such i@ppbn for

asylum according to the national law.

”

37. Atrticle 5 imposes an obligation on member stateprtivide certain information to
asylum seekers:



38.

39.

40.

“l. Member States shall inform asylum seekers, iwith
reasonable time not exceeding fifteen days aftey thave
lodged their application for asylum with the congyet
authority, of at least any established benefits afdthe
obligations with which they must comply relating reception
conditions.

Member States shall ensure that applicants areigadwvith

information on organisations or groups of persdra provide
specific legal assistance and organisations thghitie able to
help or inform them concerning the available reioept
conditions, including health care.

2. Member States shall ensure that the informatederred to
in paragraph 1 is in writing and, as far as possilbh a
language that the applicants may reasonably beoseppto
understand. Where appropriate, this information rasp be
supplied orally.”

Article 6 of the Directive imposes an obligation Member States to provide asylum
seekers with a document certifying their statusue:

“1. Member States shall ensure that, within thragsdafter an
application is lodged with the competent authoritie
applicant is provided with a document issued indnitier own
name certifying his or her status as an asylum eseek
testifying that he or she is allowed to stay in tieitory of the
Member State while his or her application is pegdin being
examined.

4. Member States shall adopt the necessary measupesvide
asylum seekers with the document referred to imgraph 1,
which must be valid for as long as they are auiearito remain
in the territory of the Member State concernedtdha border
thereof.

5. Member States may provide asylum seekers witrazel
document when serious humanitarian reasons arggadquire
their presence in another State.”

Rules 357A-358A and 359-359C of the IR respectiwalglement Articles 5 and 6 in
so far as a first time asylum seeker is concermel ia so far as a subsequent asylum
seeker is concerned, once the SSHD has decided tfrash claim” has been made.

Article 7 of the Directive makes provision for tlpdace of residence of asylum
seekers, freedom of movement of asylum seekers rasttictions thereon and
provides that Member States may make provision tfee material reception
conditions for applicants. Article 8 makes prowvsior families. Article 10 provides
that:



“l. Member States shall grant to minor children asfylum
seekers and to asylum seekers who are minors atwdbe
education system ... ”

41.  Article 11 provides for entitlement to seek empl&ym

“1. Member States shall determine a period of tistarting
from the date on which an application for asylunswadged,
during which an applicant shall not have accesthéolabour
market.

2. If a decision at first instance has not beermnakithin one
year of the presentation of an application for asyland this
delay cannot be attributed to the applicant, Men8iates shall
decide the conditions for granting access to theua market
for the applicant.

3. Access to the labour market shall not be witdraluring
appeals procedures, where an appeal against a iveegat
decision in a regular procedure has suspensivetgtfatil such
time as a negative decision on the appeal is edtifi

4. For reasons of labour market policies, MembeateSt may
give priority to EU citizens and nationals of Staparties to the
Agreement on the European Economic Area and alsgtily
resident third-country nationals.”

42.  The UK has not opted to choose a period of less dina year.

43.  Article 14 deals with the “Modalities for materi@ception conditions” and Article 15
deals with health care. Article 15(1) provides:

“Member States shall ensure that applicants recdhe
necessary health care which shall include, at |essergency
care and essential treatment of illness.”

44.  Article 16 provides for the reduction or withdravedlreception conditions in certain
cases:

“l. Member States may reduce or withdraw reception
conditions in the following cases:

(a) where an asylum seeker:

- abandons the place of residence determined by the
competent authority without informing it or, if neested,
without permission, or

- does not comply with reporting duties or with wegts to
provide information or to appear for personal ii@ws
concerning the asylum procedure during a reasormslied
laid down in national law, or



45,

- has already lodged an application in the same hdem
State.

When the applicant is traced or voluntarily repotts the
competent authority, a duly motivated decision,edasn the
reasons for the disappearance, shall be taken @ th
reinstallation of the grant of some or all of theception
conditions;

(b) where an applicant has concealed financialuess and
has therefore unduly benefited from material rdoept
conditions.

If it transpires that an applicant had sufficienéans to cover
material reception conditions and health care attitne when
these basic needs were being covered, Member Statessk
the asylum seeker for a refund.

2. Member States may refuse conditions in casesevhr
asylum seeker has failed to demonstrate that tylerasclaim
was made as soon as reasonably practicable afitegilan that
Member State.

3. Member States may determine sanctions applicable
serious breaching of the rules of the accommodatemires as
well as to seriously violent behaviour.

4. Decisions for reduction, withdrawal or refusélreception
conditions or sanctions referred to in paragraph® &nd 3
shall be taken individually, objectively and impalty and

reasons shall be given. Decisions shall be basedthen
particular situation of the person concerned, dafigcwith

regard to persons covered by Article 17, taking extcount the
principle of proportionality. Member States shatder all
circumstances ensure access to emergency headth car

5. Member States shall ensure that material remepti
conditions are not withdrawn or reduced before gatiee
decision is taken.”

Arguments were addressed to us as how EU legislatmuld be interpreted. | for
my part did not find these arguments helpful anejéct one such argument put
forward by ZO, MM and DT. They submit that pargdrd5) of the Preamble which
states that this “Directive respects the fundameights and observes the principles
recognised in particular by the Charter of FundaaleRights of the European
Union” may be prayed in aid so as to interpret @etill in such a way as to give a
right to PTW to subsequent asylum seekers afteotigeyear has elapsed. They point
to Article 15(1) of the Charter which provides: ‘&yone has the right to engage in
work and to pursue a freely chosen or acceptedpatioun”. Article 15(1) is subject
to Article 52 which provideghat any limitation on the exercise of the rightsla
freedoms recognised in the Charter: “must be pexbitbr by law and respect the



essence of those rights and freedoms” and thatjésulto the principle of
proportionality, limitations may be made only ifethare necessary and genuinely
meet the objectives of general interest recognisethe Union”. Mr Tam submits,
and | agree, that such is the breadth and genatatenof the exception in Article 52,
Article 15(1) does not help. ZO, MM and DT alsoiedlon Article 8 of the ECHR.
For similar reasons Article 8, in my view, does hetp as an aid to interpretation of
Article 11.

The competing submissions

46.

47.

48.

49.

50.

Mr Tam relies heavily on the use of the word “recmp’ in the title of the Directive
and in the body of the Directive. He drew our rtiten to how the word “reception”
appears in other language versions, eg “accuethienFrench version.

However, as was pointed out by counsel on behalzof MM and DT, the
respondent accepts that the Directive applies fwsatime asylum seeker whose
application is made long after he has arrived. cdeti3 provides that the Directive
applies to all third country nationals and statelpersons who make an application
for asylum at the border or in the territory of &ber State

Mr Tam relies on the wording of Article 2(c):

applicant’ or ‘asylum seeker shall mean a thiobuntry
national or a stateless person who has made aicatpph for
asylum in respect of which a final decision has yett been
taken”.

He submits that a subsequent asylum seeker issarpén respect of whom a final

decision has been made. Counsel for ZO, MM and Ddmst that a subsequent
asylum seeker, pending a decision on the subsecpiication, is a person in

respect of whose application a final decision hasyet been taken. The definition
refers to an application “in respect of which aafidecision has not yet been taken”,
not to a person “in respect of whom a final decisias not yet been taken”. They
point to article 2(b) which provides that: “Any digation for international protection

Is presumed to be an application for asylum ... .”

Mr Tam submitted that Articles 5 and 6 (informatiand documentation) show that
the Directive does not apply to subsequent asykegkeys. Why, he asks, would it be
necessary to give subsequent asylum seekers staimation and documentation
given that they have already made an unsucceggflication? Counsel for ZO, MM
and DT point out that a period of time may havesépbetween the rejection of the
first application and the second application suwt the subsequent asylum seeker
could well benefit from the Articles. It was alsoipted out that the requirements of
those Articles are not particularly arduous andld¢de met by the kind of “from
letter” sent to first applicants.

Mr Tam relied heavily on the argument of “abuseérgdns whose applications for
asylum have been rejected can easily trigger theigions of Reception Directive by
making fresh submissions which would need to bdyaad to see whether they are
“fresh claims”, to use the language of our domelgtigslation. It followed from the



51.

52.

53.

54.

55.

fact that subsequent asylum seekers could so eabilige the system that the
Reception Directive does not include them withenaimbit.

Counsel for ZO, MM and DT pointed to the twelfthrggraph of the Preamble:

“The possibility of abuse of the reception systemowd be
restricted by laying down cases for the reductiowithdrawal
of reception conditions for asylum seekers.”

They submitted that Article 16 (1)(a), third subgmraph does exactly that
(paragraph 44 above). It makes provision for tlieicéon or withdrawal of reception
conditions when, amongst other things, the asyleekear “has already lodged an
application in the same Member State”.

They submitted that abusive subsequent applicatookl be dealt with by a speedy
rejection. The fact, they submitted, that the SSh#3 “chosen” to prioritise the
examination of initial applications to the detrimerh the backlog cannot be used as
an argument in favour of one interpretation of Eheective rather than another.

It was also submitted by counsel for ZO, MM and &t the inclusion of the third

sub-paragraph of Article 16(1)(a) showed that thexdption Directive applied to

subsequent asylum applications. In seeking to the¢targument, Mr Tam submitted
that this provision should be interpreted narroagyreferring only to persons making
multiple unresolved applications who have “disappda He referred us to the
proviso which states:

“When the applicant is traced or voluntarily regotb the
competent authority, a duly motivated decision,edasn the
reasons for the disappearance, shall be taken @n th
reinstallation of the grant of some or all of theception
conditions.”

| should add that, on the assumption that the pexreDirective did apply, Mr Tam
specifically rejected the proposition put to himtlve course of argument that Article
16(1)(a), third sub-paragraph, would permit the BStd exclude a subsequent
asylum seeker from the benefits of Article 11. &gil16, as | have shown, is headed
“Reduction or withdrawal of reception condition¥he phrase “reception conditions”
is defined to mean “the full set of measures thaner Sates grant to asylum
seekers in accordance with this Directive”, seachkat2(i). There is also a definition
in Article 2(j) of the more narrowly defined phraseaterial reception conditions”.
That phrase, used, for example, in Article 14 amticke 16(1) (b) is defined as “the
reception conditions that include housing, food aladhing ... .” However even if
Mr Tam had accepted the proposition that Articlg1)@&), third sub-paragraph,
would permit the SSHD to exclude a subsequent asgeeker from the benefits of
Article 11, Article 16 (4), set out above at paeggr 44, would restrict the power of
the SSHD to exclude subsequent asylum seekersthemenefits of Article 11.

Counsel for ZO, MM and DT relied upon the provisarf the Procedures Directive
of 1 December 2004. On 24 January 2001 the UKiedtits wish to take part in the
adoption and application of the Directive. Irelabdt not Denmark, has taken the
same position as the UK (see Preamble, paragr&bBd)3
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57.

58.

59.

60.

61.

The Preamble is in similar terms to much of theaRviale of the Reception Directive.
Paragraph (15), which does not appear in the Riecepirective, provides:

“Where an applicant makes a subsequent applicatitimout
presenting new evidence or arguments, it would be
disproportionate to oblige Member States to camy @ new

full examination procedure. In these cases, Menthtes
should have a choice of procedure involving excestito the
guarantees normally enjoyed by the applicant.”

Article 1 provides that:

“The purpose of this Directive is to establish muom
standards on procedures in Member States for ggargnd
withdrawing refugee status.”

Article 2(b) defines “application for asylum” in lsstantially the same terms as
Article 2(b) of the Reception Directive. Articled(defines the words “applicant” and
“asylum seeker”:

“(c) ‘applicant’ or ‘applicant for asylum’ meanstlaird country
national or stateless person who has made an apphcfor
asylum in respect of which a final decision has yett been
taken”.

This is in almost identical terms to Article 2(d)tbhe Reception Directive. Whereas
Mr Tam argued that the definition of “applicant”‘@sylum seeker” in Article 2(c) of
the Reception Directive excluded a subsequent asWeeker because he is not a
person who has made an application “in respecthotiwa final decision has not yet
been taken”, he had to concede that the Procedirestive applied to subsequent
asylum seekers. Indeed they are mentioned in thenkbile.

Article 3(1) provides:

“This Directive shall apply to all applications fasylum made
in the territory, including at the border or in tthansit zones of
the Member States, and to the withdrawal of refiggats.”

Article 23(4) in Chapter Il entitled “ProcedurasFirst Instance” provides that:

“Member States may also provide that an examination
procedure in accordance with the basic principlesd a
guarantees of Chapter Il [entitled “Basic princgl@and
Guarantees] be prioritised or accelerated if:

(h) the applicant has submitted a subsequent apiolic which
does not raise any relevant new elements with otspéiis/her
particular circumstances or to the situation irdh@s country of
origin”.



62. Article 25 provides that Member States may consaterapplication for asylum as
inadmissible if the applicant has lodged an idextapplication after a final decision.
Article 32, entitled “Subsequent Applications” proes:

“1. Where a person who has applied for asylum Member
State makes further representations or a subsegpepfitation
in the same Member State, that Member State masniera
these further representations or the elementseoktivsequent
application in the framework of the examinatiortlué previous
application or in the framework of the examinatiof the
decision under review or appeal, insofar as the pstent
authorities can take into account and considethallelements
underlying the further representations or subsegagplication
within this framework.

2. Moreover, Member States may apply a specificguare as
referred to in paragraph 3, where a person malsedbgsequent
application for asylum:

(a) after his/her previous application has beemdavawn or
abandoned by virtue of Articles 19 or 20;

(b) after a decision has been taken on the previous
application. Member States may also decide to afpmlky
procedure only after a final decision has beenrtake

3. A subsequent application for asylum shall bgeuilirst to
a preliminary examination as to whether, after whéndrawal
of the previous application or after the decisieferred to in
paragraph 2(b) of this Article on this applicatibas been
reached, new elements or findings relating to tkeerenation
of whether he/she qualifies as a refugee by viauBirective
2004/83/EC [the Qualifications Directive] have ansor have
been presented by the applicant.

4. If, following the preliminary examination refed to in
paragraph 3 of this Article, new elements or figdirarise or
are presented by the applicant which significaiiti to the
likelihood of the applicant qualifying as a refugee virtue of
Directive 2004/83/EC, the application shall be Hert
examined in conformity with Chapter II.

”

63. Article 34 entitled “Procedural Rules” provides:

“1. Member States shall ensure that applicants a®ylum
whose application is subject to a preliminary exsaton
pursuant to Article 32 enjoy the guarantees pravife in
Article 10(2).”



64.

65.

66.

Article 10(1) sets out various guarantees for ajaplis for asylum. They include the
provision of information in a language which thelam seeker understands and of
the services of an interpreter as well as accegetd NCHR.

Mr Tam submits that the Procedures Directive hdg lbmited value in interpreting
the Reception Directive, given that the latter came force some two years before
the former.

We were not referred to the 2003 Dublin Regulatroargument. The first part of the
Preamble to the Regulation is in similar termshe Preambles in the three asylum
Directives (Reception, Qualification and ProcedureBhe words "applicant” or
"asylum seeker" are defined in the same way as #reyin the Reception and
Procedures Directives, i.e. “a third country nagélowho has made an application for
asylum in respect of which a final decision has yeit been taken”. It seems to me
(but without the benefit of argument) that a persam has made a subsequent
asylum application in country A in respect of wheliinal decision has not yet been
taken is a person “who has made an applicatioaggium in respect of which a final
decision has not yet been taken” and is thus likkelyall within the ambit of the
Dublin Regulation if he went to country B and cladnasylum there.

The judgment of HHJ Mackie

67.

HHJ Mackie decided the cases of ZO and MM very moa the basis of the
reasoning given by Stanley Burnton J, as he thes, wismissing the renewed
application for judicial review in ZO’s case (pession was subsequently granted by
the Court of Appeal). HHJ Mackie said:

“ 38. ..., it is highly pertinent to have regaa dbservations
made by Stanley Burnton J (as he then was) inuithgnpent he
gave in January, which went to the Court of Appbat
resulted, | recognise, in permission then beinghtgh The
judge said this in relation to the issue with whitham
concerned:

‘1.6... It is the experience in this court thatrth@re many,
many applications for asylum in cases where thaslieen
a comprehensive, cogent and lawful rejection oagylum

application on bases which are alleged to constitufresh
claim and which do not in fact constitute a freline when

critically examined, either by the Home Secretarpought

the court. A fresh claim must put forward matemdiich

creates a realistic prospect of success beforenamdration

Judge, having regard to the decision which hasdyrdeen
taken. | do not say [that] this is such a case|tdatthe case
that the decision already taken in this case,les/é already
indicated, was adverse to the claimant.’

He then goes on to deal with other matters at papdgl.7, and
at 1.8, 1.9 and 1.10 sets out a series of considesa



1.8. In my judgment, in interpreting the Counbirective |
should bear in mind that background fact. Of couvgeen
someone applies for asylum at first instance (thdb say
where a claim has not previously been considerdd)t
person is an asylum seeker but, in my judgmenioild
defeat any proper system of dealing with asylum
applications if the mere fact that some wholly urfiex
alleged fresh claim were put forward resulted imeone
being an asylum seeker for the purpose of the Dieand
the Immigration Rules. Different considerationssarif, on
proper examination, the fresh claim is indeed ahfrelaim,
but | would be loath to interpret either the Engliggislation

or the European legislation as conferring rightssomeone
whose asylum claim has been rejected and is threrefo
relying on some supplemental and frequently illysor
grounds in order to obtain a different decisionnfrehat
which was originally made.

1.9. It is more convenient in this case to begirrdfgrence
to the Directive itself. Article 2 contains a defion of an
application for asylum, which does not call for
consideration. But 'applicant' or ‘asylum seelgedéfined to
mean a 'third country national and stateless pengum has
made an application for asylum in respect of whachnal
decision has not yet been taken'. That cannot ioec$ahe
claimant. She is a person who has made an appicatr
asylum in respect of which a final decision hased been
taken. It seems to me that therefore she is noasyfum
seeker or applicant within the meaning of the Divec | do
not find that conclusion surprising, notwithstarglimer
current and outstanding contention that she hassh tlaim,
for reasons | have already indicated.

1.10. That approach to the interpretation of thee@ive is
supported by Article 3 which defines a scope asgei
applicable:

"... to all third country nationals and statelessspns
who make an application for asylum at the bordeanor
the territory of the member state as long as they a
allowed to remain on the territory as asylum sesker
if they are covered by such an application for @asyl
according to the national law.’

| emphasise the words 'if they are covered by such
application for asylum according to national laihere is
no pending application for asylum according to ovzi law.
It may be that that only applies to the family memsb
referred to in Article 3, but again the claimantsemeone
who has made an application for asylum. It haviegrb
rejected, she at the moment is not allowed to reroaithe



68.

territory as an asylum seeker because her claimbkas
rejected and therefore she is not lawfully withihist
country."”

The judge recognised that this last observationentadStanley Burnton J “may be
incorrect” in the light of Rule 353A (paragraph 4Bove). In my view it was clearly
incorrect in the light of that Rule.

Conclusion

69.

70.

71.

72.

There is in my view nothing in the wording of thedeption Directive to exclude
subsequent asylum applications. The strongest aguthat the respondent has is the
use of the word “Reception”, but the arguments &f, MM and DT set out in
paragraph 47 above are more persuasive. The argsimanforward by Mr Tam and
accepted by HHJ Mackie on Article 2(c) seem to med met by the arguments set
out in paragraph 48 above. In particular Article)2(efers to an application “in
respect of which a final decision has not yet bia&en”, not to a person “in respect of
whom a final decision has not yet been taken’sltlear from Article 16 that the
Directive applies to a person who has made morne din@ application, albeit | agree
that Article 16 is not decisive of the issue beeaiiscould be referring to multiple
applications in respect of which no final decisiwas been taken.

| do not accept the abuse argument put forward lbyl&®m and accepted by HHJ
Mackie relying on the passages from the judgmentStanley Burnton J. The
possibility of abuse is recognised in the twelfirggraph of the Reception Directive
and Article 16(1)(a) makes provision for abusiveplagations including multiple
applications. | would also be loath to interpret Reception Directive restrictively
because of the administrative problems which tlisntry faces dealing with the
backlog.

What also persuades me that the Reception Directoes apply to subsequent
applications is that the Reception Directive and ®rocedures Directive, albeit
enacted later in time, are designed to implemenbrmamon asylum policy and it
would be strange if a definition in the Receptioirebtive was given a different
meaning to the very similar wording in the ProceduDirective. As | have said, it is
clear that the Procedures Directive applies toagisnt applications.

For these reasons | would allow the appeals ircéses of ZO and MM and dismiss
the SSHD's appeal in DT but not for the reasongemivy Blake J.

LORD JUSTICE KEENE

73.

| agree

LORD JUSTICE LAWS

74.

| also agree



