In the case of D. v. the United Kingdong1),

The European Court of Human Rights, sitting, incedance with Article 43 (art. 43)
of the Convention for the Protection of Human Regéwnd Fundamental Freedoms
("the Convention™) and the relevant provisions ofd® of Court A (2), as a Chamber
composed of the following judges:

Mr R. Ryssdal, President,
Mr C. Russo,

Mr A. Spielmann,

Mr J. De Meyer,

Sir John Freeland,

Mr A.B. Baka,

Mr P. Kuris,

Mr U. Lohmus,

Mr J. Casadevall,

and also of Mr H. Petzold, Registrar, and Mr P.ahbhey, Deputy Registrar,
Having deliberated in private on 20 February and\@dil 1997,

Delivers the following judgment, which was adoptedthe last-mentioned date:

Notes by the Registrar

1. The case is numbered 146/1996/767/964. Thenfinstber is the case's position on
the list of cases referred to the Court in thevaa¢ year (second number). The last
two numbers indicate the case's position on thefisases referred to the Court since
its creation and on the list of the correspondingioating applications to the
Commission.

2. Rules A apply to all cases referred to the Cbeafbre the entry into force of
Protocol No. 9 (P9) (1 October 1994) and thereaftdy to cases concerning States
not bound by that Protocol (P9). They corresponithéoRules that came into force on
1 January 1983, as amended several times subshguent

PROCEDURE

1. The case was referred to the Court by the Earo@®mmission of Human Rights
("the Commission") and by the Government of theteéthKingdom of Great Britain
and Northern Ireland ("the Government™") on 28 Oetal®96 and 14 November 1996
respectively, within the three-month period laidwiidby Article 32 para. 1 and

Article 47 of the Convention (art. 32-1, art. 4lf)originated in an application (no.
30240/96) against the United Kingdom lodged with @ommission under Article 25
(art. 25) by a national of St Kitts, D., on 15 Redmy 1996. In the proceedings before



the Commission the applicant was identified only@s. At the wish of the applicant
this practice was maintained in the proceedingerieahe Court.

The Commission's request referred to Articles 42148 (art. 44, art. 48) and to the
declaration whereby the United Kingdom recogniseddompulsory jurisdiction of
the Court (Article 46) (art. 46); the Governmeamplication referred to Article 48

(art. 48). The object of the request and of thdiegjion was to obtain a decision as to
whether the facts of the case disclosed a breathebsespondent State of its
obligations under Articles 2, 3, 8 and 13 of then@mtion (art. 2, art. 3, art. 8, art.
13).

2. In response to the enquiry made in accordantteRuile 33 para. 3 (d) of Rules of
Court A, the applicant stated that he wished te fat in the proceedings and
designated the lawyer who would represent him (RQ)e

3. The Chamber to be constituted included ex aff&ir John Freeland, the elected
judge of British nationality (Article 43 of the Ceantion) (art. 43), and Mr R.
Ryssdal, the President of the Court (Rule 21 phafh)). On 29 October 1996, in the
presence of the Registrar, the President drewtitiédonames of the other seven
members, namely Mr C. Russo, Mr A. Spielmann, Md& Meyer, Mr A.B. Baka,
Mr P. Kuris, Mr U. Lohmus, and Mr J. Casadevallt{&le 43 in fine of the
Convention and Rule 21 para. 5) (art. 43).

Pursuant to Rule 36 of its Rules of ProcedureQtmmission had requested the
Government not to deport the applicant and the Guwwent provided assurances to
that effect. The Government was informed by thei®eg on 29 October 1996 that
under Rule 36 of Rules of Court A the interim measaodicated by the Commission
remained recommended.

4. As President of the Chamber (Rule 21 para. 8)Rissdal, acting through the
Registrar, consulted the Agent of the Governméet applicant's lawyer and the
Delegate of the Commission on the organisatiomefiroceedings (Rules 37 para. 1
and 38). Pursuant to the order made in consequere&egistrar received the
applicant's and the Government's memorials on Qatgrand 10 January 1997
respectively.

5. In accordance with the President's decisionh#aing took place in public in the
Human Rights Building, Strasbourg, on 20 Febru&$71 The Court had held a
preparatory meeting beforehand.

There appeared before the Court:
(a) for the Government
Mr M. Eaton, Deputy Legal Adviser, Foreign and Coomwealth Office, Agent, Mr
D. Pannick QC, Mr N. Garnham, Counsel, Ms S. Md@lel, Mr S. Hewett,

Advisers;

(b) for the Commission



Mr J.-C. Geus, Delegate;
(c) for the applicant

Mr N. Blake QC,

Mr L. Daniel, Counsel,
Mr A. Simmons,

Ms R. Francis, Solicitors,
Mrs N. Mole, Adviser.

The Court heard addresses by Mr Geus, Mr Blakevémiglannick and also replies to
guestions put by two of its members.

AS TO THE FACTS
|. Particular circumstances of the case
A. The applicant

6. The applicant was born in St Kitts and appeatsae lived there most of his life.
He is one of seven children. One sister and onthéranoved to the United States in
the 1970s and the rest of the family appears te failowed at unspecified dates. The
applicant visited the United States in 1989 tadryoin his family. During his stay
there he was arrested on 5 September 1991 forgsgsenf cocaine and
subsequently sentenced to a three-year term ofsorpnent. After one year, he was
paroled for good behaviour and deported on 8 Jgri@93 to St Kitts.

B. The applicant's arrival in the United Kingdom and subsequent imprisonment

7. The applicant arrived at Gatwick Airport, Londom 21 January 1993 and sought
leave to enter the United Kingdom for two weeks assitor. He was found at the
airport terminal to be in possession of a substhqgtiantity of cocaine with a street
value of about 120,000 pounds sterling (GBP). Thmaigration officer refused him
leave to enter on the ground that his exclusionaeasliucive to the public good and
gave him notice that he would be removed to SsKiithin a matter of days.

However, after being arrested and charged, thecgmplwas remanded in custody
and subsequently prosecuted for being knowinglglivad in the fraudulent evasion
of the prohibition on the importation of controllddugs of class A. He pleaded guilty
at Croydon Crown Court on 19 April 1993 and wadeseced on 10 May 1993 to six
years' imprisonment. He apparently behaved wellenhiH.M. Prison Wayland and
was released on licence on 24 January 1996. Helaesd in immigration detention
pending his removal to St Kitts. Bail was grantgdah adjudicator on 31 October
1996 after the Commission's report had been maklicpu

C. Diagnosis of AIDS
8. In August 1994, while serving his prison sengrle applicant suffered an attack

of pneumocystis carinii pneumonia ("PCP") and wiagmbsed as HIV (human
immunodeficiency virus)-positive and as sufferingnfi acquired immunodeficiency



syndrome (AIDS). The infection appears to have oeclsome time before his
arrival in the United Kingdom.

9. On 3 March 1995, the applicant was granted mg@&f compassionate leave to be
with his mother whose air fare to the United Kingdto visit him had been covered
by charitable donations.

10. On 20 January 1996, immediately prior to hisage on licence, the immigration
authorities gave directions for the applicant'saeah to St Kitts.

D. The applicant's request to remain in the UnitecKingdom

11. By letter dated 23 January 1996, the appleaoalicitors requested that the
Secretary of State grant the applicant leave t@imemn compassionate grounds since
his removal to St Kitts would entail the loss of thedical treatment which he was
currently receiving, thereby shortening his lifpoegtancy (see paragraphs 13 and 14
below). This request was refused on 25 January b996e Chief Immigration

Officer. In his letter of refusal addressed to d@pglicant's solicitors the Chief
Immigration Officer stated:

"In reaching this decision full account was taképaragraph 4 of the Immigration
and Nationality Department B Division Instructioregiarding AIDS and HIV-positive
cases. You will be aware that paragraph 4 of tisguction which relates to persons
whose applications are for leave to enter the dritimgdom states [see paragraph 27
of the judgment below] ... While we are saddene@aon of Mr DI...]'s medical
circumstances we do not accept, in line with Departal Policy, that it is right
generally or in the individual circumstances obtbase, to allow an AIDS sufferer to
remain here exceptionally when, as here, treatimehis country is carried out at
public expense, under the National Health Serhe.would it be fair to treat AIDS
sufferers any differently from others suffering noadl conditions ..."

E. Judicial review proceedings

12. On 2 February 1996, the applicant applied uressfully to the High Court for
leave to apply for judicial review of the decisitmnrefuse him leave to enter. On 15
February 1996, the Court of Appeal dismissed msweed application. It found that
section 3 of the Immigration Act 1971 drew a distion between leave to enter and
leave to remain. It held that the Chief Immigratfficer had correctly treated Mr
D.'s application as an application for leave teeeand was not required to take into
account paragraph 5 of the Home Office guidelineglwvapplied to applications for
leave to remain (see paragraphs 27 and 28 belosvio e applicant's argument that
the Home Office acted unreasonably or irrationedlyot acceding to the
compassionate circumstances of his plea, Sir léoe®ell stated in his judgment:

"Nobody can but have great sympathy for this ajgplién the plight in which he finds
himself. If he is to return to St Kitts it seematthe will be unable to work because of
his illness. His expectation of life, if the medieaidence is correct, may well be
shorter than it would be if he remained under thattment that he is receiving in the
United Kingdom, and in many ways his plight will geeat. On the other hand he
would not be here if he had not come on a cocamgygling expedition in 1993; and



if he had not been imprisoned he would have gock tmaSt Kitts, if he had ever
come here at all, long before his AIDS was diagdo$aking account of the fact that
the Court must give most anxious scrutiny to agleniwhich involves questions
particularly of life expectancy, as this one app#yedoes, nevertheless | cannot find
that an argument in this case that the decisidheoChief Immigration Officer was
irrational is one that has any hope of succesB. &u#ting it the opposite way, it
seems to me to be one which was well within thendswof his discretion, and thus is
not one with which the Court can properly interfére

F. Reports on the applicant's medical condition, teatment and prognosis

13. Since August 1995, the applicant's "CD4" celirt has been below 10. He has
been in the advanced stages of the iliness, safférom recurrent anaemia, bacterial
chest infections, malaise, skin rashes, weightaoskperiods of extreme fatigue.

14. By letter dated 15 January 1996, Dr Evansnawtant doctor, stated:

"His current treatment is AZT 250 mgs. b.d. and thiynnebulised pentamidine, he
occasionally takes mystatin pastilles and skin &erdk.

In view of the fact that [the applicant] has novd #dDS for over 18 months and
because this is a relentlessly progressive didgaggognosis is extremely poor.

In my professional opinion [the applicant's] libegpectancy would be substantially
shortened if he were to return to St Kitts wheeréhs no medication; it is important
that he receives pentamidine treatment againstd®@Rhat he receives prompt anti-
microbial therapy for any further infections whilé is likely to develop ..."

15. In a medical report provided on 13 June 1986feBsor Pinching, a professor of
immunology at a London hospital, stated that th@ieant had suffered severe and
irreparable damage to his immune system and wasregly vulnerable to a wide
range of specific infections and to the developnuénitimours. The applicant was
reaching the end of the average durability of effeness of the drug therapy which
he was receiving. It was stated that the applisaamtgnosis was very poor and
limited to eight to twelve months on present thgrdpwas estimated that withdrawal
of the proven effective therapies and of propericadare would reduce that
prognosis to less than half of what would be otlh&zvexpected.

G. Medical facilities in St Kitts

16. By letter dated 20 April 1995, the High Comnossfor the Eastern Caribbean
States informed the doctor treating the applicamirison that the medical facilities in
St Kitts did not have the capacity to provide thedimal treatment that he would
require. This was in response to a faxed enquith@Bame date by Dr Hewitt, the
managing medical officer at H.M. Prison Wayland.|8yer of 24 October 1995, Dr
Hewitt informed the Home Office of the contentslaé letter from the High
Commission, which had also been sent to the Pahoiteon 1 May 1995. He stated
that the necessary treatment was not availablé Kt but was widely and freely
available in the United Kingdom and requested thi&t consideration be given to
lifting the deportation order in respect of the laggnt. By letter dated 1 August 1996,
the High Commission for the Eastern Caribbean Statafirmed that the position in
St Kitts had not changed.



17. By letter dated 5 February 1996, the Antigua Barbuda Red Cross informed the
applicant's representatives that they had consthtgd officer on St Kitts who stated
that there was no health care providing for drugatient of AIDS.

Results of enquiries made by the Government oathiorities in St Kitts suggest
that there are two hospitals in St Kitts which dareAIDS patients by treating them
for opportunistic infections until they are wellergh to be discharged, and that an
increasing number of AIDS sufferers there live wekatives.

H. The applicant's family situation in St Kitts

18. The applicant has no family home or close familSt Kitts other than, according
to information provided by the Government, a cousiis mother, who currently lives
in the United States, has declared that her ageh&alth and lack of resources
prevent her from returning to St Kitts to look afteer son if he were to be returned
there. She has also stated that she knew of niovesdavho would be able to care for
him in St Kitts.

I. The applicant's situation since the adoption othe Commission's report

19. When granted bail on 31 October 1996 (see pgphg/ above) the applicant was
released to reside in special sheltered accomnuwdftr AIDS patients provided by a
charitable organisation working with homeless pessé&ccommodation, food and
services are provided free of charge to the applidde also has the emotional
support and assistance of a trained volunteer geovby the Terrence Higgins Trust,
the leading charity in the United Kingdom providimgactical support, help,
counselling and legal and other advice for persmmeerned about or having AIDS or
HIV infection.

20. In a medical report dated 9 December 1996 Mr Barkin, a consultant in clinical
immunology treating the applicant at a London hiagpnoted that he was at an
advanced stage of HIV infection and was severemumosuppressed. His prognosis
was poor. The applicant was being given antiretedtherapy with "D4T" and "3TC"
to reduce the risk of opportunistic infection analsvcontinuing to be prescribed
pentamidine nebulisers to prevent a recurrenceCét. FPreventative treatment for
other opportunistic infections was also foreseanParkin noted that the lack of
treatment with anti-HIV therapy and preventativeasiges for opportunistic disease
would hasten his death if he were to be returnest iitts.

21. The applicant was transferred to an AIDS haspround the middle of January
1997 for a period of respite care. At the beginroh§ebruary there was a sudden
deterioration in his condition and he had to be itéohto a hospital on 7 February for
examination. At the hearing before the Court or-2bruary 1997, it was stated that
the applicant's condition was causing concern hatthe prognosis was uncertain.
According to his counsel, it would appear thatdpelicant's life was drawing to a
close much as the experts had predicted (see paptagb above).

II. Relevant domestic law and practice



22. The regulation of entry into and stay in thateohKingdom is governed by Part 1
of the Immigration Act 1971. The practice to bddwled in the administration of the
Act for regulating entry and stay is containedtateaments of the rules laid by the
Secretary of State before Parliament ("the ImmigrnaRules").

23. Section 3 (1) provides that a person who isarBtitish citizen shall not enter the
United Kingdom unless given leave to do so in agance with the provisions of the
Act. Leave to enter may be granted for a limitedooran indefinite period.

24. Under section 4 (1) of the Act the power tongia refuse leave to enter is
exercised by immigration officers whereas the powegrant leave to remain in the
United Kingdom is exercised by the Secretary ofeStahese powers are exercisable
by notice in writing given to the person affected.

25. A person, such as the applicant, who has lefaeed leave to enter but is
physically in the United Kingdom pending his remioarad seeks to be allowed to
stay there does not fall to be treated as appliginfgave to remain. Since no leave to
enter had been granted to the applicant, it wds agcording to the judgment of Sir
lain Glidewell in R. v. Secretary of State for tHeme Department, ex parte D. (Court
of Appeal, 15 February 1996) for the immigratiofic#r to treat his application as an
application for leave to enter rather than for Ee&wvremain.

A. Policy guidelines on how to proceed in caseswhich persons seeking to enter
or remain in the United Kingdom are suffering from AIDS or are HIV-positive

26. The Immigration and Nationality Departmentttg Home Office issued a policy
document (BDI 3/95) on this subject in August 19@&ragraph 2 of the guidelines
specifies that the fact that a person is suffefiogn AIDS or is HIV-positive is not a
ground for refusing leave to enter or leave to rienféhe person concerned
otherwise qualifies under the Immigration Rulesudlty, this fact is not in itself a
sufficient ground to justify the exercise of dideva where the person concerned has
not met the requirements of the Rules.

The policy guidelines distinguish between applmasi for leave to enter and
applications for leave to remain.

27. On applications for leave to enter (paragraphtte guidelines), where the
person is suffering from AIDS, the policy and preetis to adhere to the provisions
of the Immigration Rules in the normal way. Whewetsa person does not qualify
under the Rules, entry is refused.

28. On applications for leave to remain (paragrapii the guidelines), the application
should be dealt with normally on its merits under &pplicable Rules. However,
there is a discretion outside the Rules which eGaex}ercised in strong compassionate
circumstances. Paragraph 5.4 states that: ".e thay be cases where it is apparent
that there are no facilities for treatment avagaibl the applicant's own country.
Where evidence suggests that this absence of teeasignificantly shortens the life
expectancy of the applicant it will normally be appriate to grant leave to remain."”

B. Other relevant materials



29. Among the documentary materials submitted byagbplicant, are the following.
1. International policy statements on human rigimd AIDS

30. International concern about AIDS has resulteithé adoption of several
international texts which have addressed, intex, #tie protection of the human rights
of the victims of the disease. Thus, the Uniteddast Commission on Human Rights
adopted a resolution on 9 March 1993 on the pratectf human rights in the context
of human immunodeficiency virus or acquired immuefadency syndrome in which
it called upon

"all States to ensure that their laws, policies prattices introduced in the context of
AIDS respect human rights standards".

31. At a Summit of Heads of Government or Repregdimats of forty-two States
meeting in Paris on 1 December 1994, a declaratamadopted in which the
participating States solemnly declared their obicga

"to act with compassion for and in solidarity witiose with HIV or at risk of
becoming infected, both within [their] societiedanternationally”.

2. Extract of the WHO report on "Health conditionghe Americas”, 1994, Volume
II, concerning St Kitts and Nevis

32. "Health and living conditions

... there are a number of serious environmentdllpnos, such as inadequate disposal
of solid and liquid waste - especially untreatedage - into coastal lands and waters,
resulting in coastal zone degradation, fish deptetind health problems (gastro-
enteritis) ..."

33. According to this publication, there are twogel hospitals in St Kitts, one with
174 beds and the other with 38. There is also #idge" hospital with 10 beds. There
are two homes providing geriatric care.

3. "Treatment issues - a basic guide to medicatrirent options for people with HIV
and AIDS" produced in April 1996 by the Terrencg$lns Trust

34. This guide describes the three medical strasemyailable for treating HIV
infection and AIDS: using anti-HIV drugs which atkaHIV itself to delay or prevent
damage to the immune system, treating or preveoppgrtunistic infections which
take advantage of damage to the immune systemtaamdjghening and restoring the
immune system. Amongst the first category, sewdmals can be used, including
AZT (also known as Zidovudine or its tradename &etj. This belongs to a family
of drugs called nucleoside analogues which inf@bienzyme produced by HIV
called reverse transcriptase (RT). If RT is inladitHIV cannot infect new cells and
the build-up of virus in the body is slowed dowraviever, the existing drugs are
only partially effective and at best can only dellag worsening of HIV-related
disease rather than prevent it.



35. As regards the second category, persons whosane systems have been
significantly damaged are vulnerable to a rangafettions and tumours known as
opportunistic infections. These commonly includeayegalovirus (herpes virus),
Kaposi's sarcoma, anaemia, tuberculosis, toxoplsisnand PCP. PCP is a form of
pneumonia which in people infected with HIV mayeatfthe lymph nodes, bone
marrow, spleen and liver as well as the lungs. Ste@void such infections include
taking care with food and drink and prophylacteatment by drugs. In the case of
PCP, which was a common cause of death duringrdteyéars of the epidemic and is
still one of the commonest AIDS illnesses, optiomdude the long-term taking of
antibiotics such as cotrimoxazole and the use blilieed pentamidine which is
intended to protect the lungs.

36. In relation to the third category, treatmentahitstrengthens or restores the
immune system, research has yet to produce anyrelgalts.

PROCEEDINGS BEFORE THE COMMISSION

37. The applicant lodged his application (no. 3028Pwith the Commission on 15
February 1996. He alleged that his proposed rentovat Kitts would be in violation
of Articles 2, 3 and 8 of the Convention (art. &, 8, art. 8) and that he had been
denied an effective remedy to challenge the remordgr in breach of Article 13 (art.
13).

The Commission declared the application admissibl@6 June 1996. In its report of
15 October 1996 (Article 31) (art. 31), it exprebtee opinion that Article 3 (art. 3)
would be violated if the applicant were to be reewto St Kitts (eleven votes to
seven); that it was unnecessary to examine the leamhpinder Article 2 (art. 2)
(unanimously); that no separate issue arose undieted8 (art. 8) (unanimously); and
that there had been no violation of Article 13.(aB) (thirteen votes to five). The full
text of the Commission's opinion and of the twoasafe opinions contained in the
report is reproduced as an annex to this judgnignt (

Note by the Registrar

1. For practical reasons this annex will appeay @nth the printed version of the
judgment (in Reports of Judgments and Decisiong18Y but a copy of the
Commission's report is obtainable from the registry

FINAL SUBMISSIONS TO THE COURT

38. In their memorial and at the oral hearing tliwé&nment requested the Court to
decide and declare that the facts disclose no brefthe applicant's rights under
Articles 2, 3, 8 or 13 of the Convention (art. &, 8, art. 8, art. 13).

The applicant requested the Court in his memondlat the oral hearing to find that
his proposed removal from the United Kingdom woiflimplemented, constitute a



breach of Articles 2, 3 and 8 of the Convention. &rart. 3, art. 8) and that he had no
effective remedy in respect of those complaintsrgach of Article 13 (art. 13).

AS TO THE LAW
|. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION (art. 3)

39. The applicant maintained that his removal t&i8 would expose him to
inhuman and degrading treatment in breach of Artscbf the Convention (art. 3),
which provides:

"No one shall be subjected to torture or to inhumiadegrading treatment or
punishment.”

A. Arguments of those appearing before the Court
1. The applicant

40. The applicant maintained that his removal t&if would condemn him to
spend his remaining days in pain and sufferingoimd@tions of isolation, squalor and
destitution. He had no close relatives or friemdSi Kitts to attend to him as he
approached death. He had no accommodation, nocfalaesources and no access to
any means of social support. It was an establifedhat the withdrawal of his
current medical treatment would hasten his deathcoount of the unavailability of
similar treatment in St Kitts. His already weakeiradhune system would not be able
to resist the many opportunistic infections to vialhine would be exposed on account
of his homelessness, lack of proper diet and tloe ganitation on the island. The
hospital facilities were extremely limited and eanty not capable of arresting the
development of infections provoked by the harshsptay environment in which he
would be obliged to fend for himself. His death \ebthhus not only be further
accelerated, it would also come about in conditwh&h would be inhuman and
degrading.

41. In June 1996, his life expectancy was statdzktim the region of eight to twelve
months even if he continued to receive treatmetitenUnited Kingdom. His health
had declined since then. As he was now clearly veeakclose to death, his removal
by the respondent State at this late stage woutdinl/ exacerbate his fate.

2. The Government

42. The Government requested the Court to findttireapplicant had no valid claim
under Article 3 (art. 3) in the circumstances & tase since he would not be exposed
in the receiving country to any form of treatmeitieir breached the standards of
Article 3 (art. 3). His hardship and reduced liipectancy would stem from his
terminal and incurable illness coupled with theidehcies in the health and social-
welfare system of a poor, developing country. Helldind himself in the same
situation as other AIDS victims in St Kitts. In fdee would have been returned in
January 1993 to St Kitts, where he had spent nfdssdife, had it not been for his
prosecution and conviction.



43. The Government also disputed the applicardlsndhat he would be left alone
and without access to treatment for his conditidrey maintained that he had at least
one cousin living in St Kitts and that there weositals caring for AIDS patients,
including those suffering from opportunistic infiects (see paragraph 17 above).
Even if the treatment and medication fell shorthaft currently administered to the
applicant in the United Kingdom, this in itself cidt amount to a breach of Article 3
standards (art. 3).

44. Before the Court the Government observed thveas their policy not to remove a
person who was unfit to travel. They gave an umdarg to the Court not to remove
the applicant unless, in the light of an assessiems medical condition after the
Court gives judgment, he is fit to travel.

3. The Commission

45. The Commission concluded that the removal @fgbplicant to St Kitts would
engage the responsibility of the respondent StademArticle 3 (art. 3) even though
the risk of being subjected to inhuman and degmttgatment stemmed from factors
for which the authorities in that country could betheld responsible. The risk was
substantiated and real. If returned, he would Ipgided of his current medical
treatment and his already weakened immune systandvbe exposed to untreatable
opportunistic infections which would reduce furtlhes limited life expectancy and
cause him severe pain and mental suffering. He dMoelhomeless and without any
form of moral, social or family support in the flredages of his deadly illness.

B. The Court's assessment

46. The Court recalls at the outset that Contrgcditates have the right, as a matter of
well-established international law and subjecthiirttreaty obligations including the
Convention, to control the entry, residence andusipn of aliens. It also notes the
gravity of the offence which was committed by tipplecant and is acutely aware of
the problems confronting Contracting States inrte#orts to combat the harm

caused to their societies through the supply ofjslftom abroad. The administration
of severe sanctions to persons involved in drufjd¢kang, including expulsion of

alien drug couriers like the applicant, is a justifresponse to this scourge.

47. However, in exercising their right to expellsadiens Contracting States must
have regard to Article 3 of the Convention (art.v@)ich enshrines one of the
fundamental values of democratic societies. lrécigely for this reason that the
Court has repeatedly stressed in its line of aittesiinvolving extradition, expulsion
or deportation of individuals to third countriestiArticle 3 (art. 3) prohibits in
absolute terms torture or inhuman or degradingrreat or punishment and that its
guarantees apply irrespective of the reprehensgtigre of the conduct of the person
in question (see, most recently, the Ahmed v. Aagiidgment of 17 December 1996,
Reports of Judgments and Decisions 1996-VI, p. 2886. 38; and the Chahal v. the
United Kingdom judgment of 15 November 1996, Rep@@96-V, p. 1853, paras.
73-74).

48. The Court observes that the above principtgicable to the applicant's
removal under the Immigration Act 1971. Regardt#fsshether or not he ever



entered the United Kingdom in the technical sesse paragraph 25 above) it is to be
noted that he has been physically present thergharsdwithin the jurisdiction of the
respondent State within the meaning of Article thef Convention (art. 1) since 21
January 1993. It is for the respondent State thezdb secure to the applicant the
rights guaranteed under Article 3 (art. 3) irrespvecof the gravity of the offence
which he committed.

49. It is true that this principle has so far bagplied by the Court in contexts in
which the risk to the individual of being subjectecany of the proscribed forms of
treatment emanates from intentionally inflictedsamft the public authorities in the
receiving country or from those of non-State bodethat country when the
authorities there are unable to afford him appeaiprprotection (see, for example, the
Ahmed judgment, loc. cit., p. 2207, para. 44).

Aside from these situations and given the fundaaiemportance of Article 3 (art. 3)
in the Convention system, the Court must reserviesétf sufficient flexibility to
address the application of that Article (art. 3bther contexts which might arise. It is
not therefore prevented from scrutinising an applis claim under Article 3 (art. 3)
where the source of the risk of proscribed treatrirethe receiving country stems
from factors which cannot engage either directlindirectly the responsibility of the
public authorities of that country, or which, takaone, do not in themselves infringe
the standards of that Article (art. 3). To limietapplication of Article 3 (art. 3) in this
manner would be to undermine the absolute charattes protection. In any such
contexts, however, the Court must subject all trmimstances surrounding the case
to a rigorous scrutiny, especially the applicapé&ssonal situation in the expelling
State.

50. Against this background the Court will deterenimhether there is a real risk that
the applicant's removal would be contrary to tlaadards of Article 3 (art. 3) in view
of his present medical condition. In so doing tleai€ will assess the risk in the light
of the material before it at the time of its corsation of the case, including the most
recent information on his state of health (seeAthmed judgment, loc. cit., p. 2207,
para. 43).

51. The Court notes that the applicant is in theaaded stages of a terminal and
incurable illness. At the date of the hearing, aisvobserved that there had been a
marked decline in his condition and he had to aedfierred to a hospital. His
condition was giving rise to concern (see paragphbove). The limited quality of
life he now enjoys results from the availabilitysefphisticated treatment and
medication in the United Kingdom and the care andikess administered by a
charitable organisation. He has been counselldtbanto approach death and has
formed bonds with his carers (see paragraph 19egbov

52. The abrupt withdrawal of these facilities veititail the most dramatic
consequences for him. It is not disputed thatdmsaval will hasten his death. There
is a serious danger that the conditions of adwevdgiich await him in St Kitts will
further reduce his already limited life expectaaog subject him to acute mental and
physical suffering. Any medical treatment whichrhight hope to receive there could
not contend with the infections which he may pdgstbntract on account of his lack
of shelter and of a proper diet as well as expotutie health and sanitation



problems which beset the population of St Kitt® (saragraph 32 above). While he
may have a cousin in St Kitts (see paragraph 18ebao evidence has been
adduced to show whether this person would be wgilinin a position to attend to the
needs of a terminally ill man. There is no evideatany other form of moral or
social support. Nor has it been shown whether pipdiGant would be guaranteed a
bed in either of the hospitals on the island whadtording to the Government, care
for AIDS patients (see paragraph 17 above).

53. In view of these exceptional circumstanceslsating in mind the critical stage
now reached in the applicant's fatal illness, thplementation of the decision to
remove him to St Kitts would amount to inhuman timeant by the respondent State in
violation of Article 3 (art. 3).

The Court also notes in this respect that the medgat State has assumed
responsibility for treating the applicant's coratitisince August 1994. He has become
reliant on the medical and palliative care whichishat present receiving and is no
doubt psychologically prepared for death in an emment which is both familiar

and compassionate. Although it cannot be saidthigatonditions which would
confront him in the receiving country are themseglaéreach of the standards of
Article 3 (art. 3), his removal would expose himatoeal risk of dying under most
distressing circumstances and would thus amounhiaman treatment.

Without calling into question the good faith of tinedertaking given to the Court by
the Government (see paragraph 44 above), it is twoked that the above
considerations must be seen as wider in scopettieagquestion whether or not the
applicant is fit to travel back to St Kitts.

54. Against this background the Court emphasisatsaiiens who have served their
prison sentences and are subject to expulsion tampaonciple claim any
entittement to remain in the territory of a Contnag State in order to continue to
benefit from medical, social or other forms of atsnce provided by the expelling
State during their stay in prison.

However, in the very exceptional circumstancesh tase and given the compelling
humanitarian considerations at stake, it must Ineloded that the implementation of
the decision to remove the applicant would be &timn of Article 3 (art. 3).

[I. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTIO N (art. 2)

55. The applicant further maintained that the imp@atation by the United Kingdom
authorities of the decision to remove him to Std¥would be in breach of Article 2 of
the Convention (art. 2), which provides:

"1. Everyone's right to life shall be protectedidy. No one shall be deprived of his
life intentionally save in the execution of a sewte of a court following his
conviction of a crime for which this penalty is prded by law.

2. Deprivation of life shall not be regarded as$igtéd in contravention of this Article
(art. 2) when it results from the use of force whig no more than absolutely
necessary:

(a) in defence of any person from unlawful violence



(b) in order to effect a lawful arrest or to prevtre escape of a person lawfully
detained;
(c) in action lawfully taken for the purpose of {ung a riot or insurrection."

56. The applicant contended that his removal téitss would engage the
responsibility of the respondent State under Agtielart. 2). He is terminally ill, and
the medical evidence submitted to the Court (seagpaphs 14-15 and 20-21 above)
confirmed that his already reduced life expectamould be further shortened if he
were to be suddenly deprived of his current medreatment and sent back to St
Kitts. There would, he argued, be a direct causkldetween his expulsion and his
accelerated death such as to give rise to a \oolat the right to life. He submitted
that Article 2 (art. 2) denoted a positive obligatto safeguard life which in the
circumstances in issue required the Governmentoniatkke a measure which would
further reduce his limited life expectancy.

57. The Government did not dispute the fact thatrémoval of the applicant to St
Kitts and the consequential loss of the currenticaddreatment would hasten his
death. However, the threat to his life expectanegnsied not from factors for which
the Government could be held responsible but framown fatal iliness in
conjunction with the lack of adequate medical tresit in the receiving country.
Article 2 (art. 2) was therefore not applicabldtie circumstances in issue. In any
event the substance of the applicant's complamikiot be separated from the
arguments he advanced in furtherance of his algander Article 3 (art. 3) and for
that reason were best dealt with under the lat®rigion (art. 3).

58. The Commission did not find it necessary tadkewhether the risk to the
applicant's life expectancy created by his remdislosed a breach of Article 2 (art.
2). It considered that it would be more appropriatdeal globally with this allegation
when examining his related complaints under Artg&l@rt. 3).

59. The Court for its part shares the views of@oeernment and the Commission
that the complaints raised by the applicant undéclé 2 (art. 2) are indissociable
from the substance of his complaint under Articl@. 3) in respect of the
consequences of the impugned decision for hisHéa)th and welfare. It notes in this
respect that the applicant stated before the Gbatthe was content to base his case
under Article 3 (art. 3).

Having regard to its finding that the removal of tipplicant to St Kitts would give
rise to a violation of Article 3 (art. 3) (see paraph 54 above), the Court considers
that it is not necessary to examine his complailien Article 2 (art. 2).

[ll. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTI  ON (art. 8)
60. The applicant also alleged that his proposetwal to St Kitts would violate his
right to respect for his private life, as guaradtbg Article 8 of the Convention (art.

8). Article 8 (art. 8) provides:

"1. Everyone has the right to respect for his gawaend family life, his home and his
correspondence.



2. There shall be no interference by a public auithwith the exercise of this right
except such as is in accordance with the law andésssary in a democratic society
in the interests of national security, public saf@tthe economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomstbiers."

61. In support of this argument the applicant named that his removal would
amount to a disproportionate interference withrigibt to respect for his private life,
and in particular his right to respect for his pghgkintegrity. While readily accepting
that the offence he had committed was a very seoe, he requested the Court to
consider the impact which his removal to St Kittsuwd entail for him, a terminally ill
person with no family or close relatives in thegieing country, no moral or social
support and no adequate medical treatment to sfaugfection to his already
weakened immune system. His continued presendeinited Kingdom could not
be considered a burden on the domestic health ne=oand, furthermore, there were
no indications that he would reoffend.

62. The Government maintained that the applicauakicoot rely on Article 8 (art. 8)
to challenge the impact of the impugned decisiohiemight to private life since his
private life was constituted in the receiving coynwhere he had lived most of his
life. Any links which the applicant had with the ttbd Kingdom were the direct
result of the offence for which he had been sem@nEven if Article 8 (art. 8) were
to be regarded as applicable, the interference gimedical interests by removing
him to St Kitts was justified, given the serioushesthe offence he had committed,
for reasons of the prevention of crime and in titerests of the economic well-being
of the United Kingdom.

63. Although the Commission found that no sepassige arose under Article 8 (art.
8) in view of its findings under Article 3 (art.,3he Delegate invited the Court to find
a violation of Article 8 (art. 8) in the event otanclusion that the applicant's removal
to St Kitts would not violate Article 3 (art. 3).

64. Having regard to its finding under Article 3t(a88) (see paragraph 54 above), the
Court concludes that the applicant's complaintseurdticle 8 (art. 8) raise no
separate issue.

IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTI ON (art.
13)

65. The applicant complained that he had no effeeggmedy in English law in
respect of his complaints under Articles 2, 3 arad 8ie Convention (art. 2, art. 3, art.
8). He contended that this gave rise to a breadrtafle 13 of the Convention (art.
13), which provides:

"Everyone whose rights and freedoms as set forfth@] Convention are violated
shall have an effective remedy before a nationtdaity notwithstanding that the
violation has been committed by persons actinguinféicial capacity.”

66. The applicant pointed to the limitations whatttumscribed an effective review
by courts in the United Kingdom of the decisionsateed by the authorities in



expulsion cases. When reviewing the legality of mitrative decisions the courts

did not treat the Convention and the principlesetigyed by the Court as a relevant
consideration; nor was the decision-maker obligethke account of the Convention
and the case-law of the Convention institutionsmeercising the powers conferred
by legislation such as the Immigration Act 1971 n#Aiedly, the domestic courts will
review decisions with a greater rigour when theyehan impact on human rights, but
even in such cases they do not take a Conventisedba@pproach. Thus, in the case in
issue, the Court of Appeal did not seek to saitsiif whether the removal of the
applicant would expose him to inhuman and degratfeement but merely

examined whether the decision-maker had takerfahier into account. This, he
maintained, fell short of the test of "independserutiny” of a claim that there exist
substantial grounds for fearing a real risk oftimeant proscribed by Article 3 (art. 3)
which the Court in its Chahal judgment (loc. qit. 1871, para. 151) had considered
to be a crucial aspect of an effective remedy.Heunhore, the Court of Appeal had
regarded the seriousness of the applicant's offag@eparamount consideration in
deciding that the impugned decision was not atiagmal one and had failed also to
take adequate account of the Convention's requitenvéhen dealing with his
complaints under Articles 2 and 8 (art. 2, art.R): these reasons it could not be said
that the judicial review proceedings afforded hime#fective remedy within the
meaning of Article 13 (art. 13).

67. The Government disputed this argument andad\ite Court to confirm the
conclusion which it had reached in certain eajlidgments that judicial review
proceedings afforded an effective remedy to chghahe legality of a decision to
expel or deport an individual. The courts in thateh Kingdom applied a "most
anxious scrutiny" test when reviewing administratilecisions which affect the
fundamental rights of individuals. The Court of Ay applied such a test in this case
when assessing the merits of the decision to rertiw/applicant and took due
account of the hardship which the implementatiothefdecision would cause the
applicant. The applicant cannot therefore arguehitbavas denied an effective
remedy.

68. The Commission agreed with the Government.Jtert of Appeal examined the
substance of the applicant's complaint, includimghiardship which would result
from his removal. Although the Court of Appeal diok quash the decision to remove
him, it had the power to do so. The remedy afforoggudicial review was therefore
an effective one.

69. The Court observes that Article 13 of the Coiiom (art. 13) guarantees the
availability at national level of a remedy to erdethe substance of the Convention
rights and freedoms in whatever form they mightgdeapto be secured in the
domestic legal order. The effect of this Articlet(43) is thus to require the provision
of a domestic remedy allowing the competent natianthority both to deal with the
substance of the relevant Convention complainttargfant appropriate relief,
although Contracting States are afforded someaetiscr as to the manner in which
they conform to their obligations under this pross(art. 13) (see, among other
authorities, the Soering v. the United Kingdom jonggt of 7 July 1989, Series A no.
161, p. 47, para. 120; and the Vilvarajah and Qtlkethe United Kingdom judgment
of 30 October 1991, Series A no. 215, p. 39, dk2a).



70. In its Vilvarajah and Others judgment (loc.,qit 39, para. 123) and its Soering
judgment (loc. cit., pp. 47-48, paras. 121-24)Goeirt considered judicial review
proceedings to be an effective remedy in relatiotiné complaints raised under
Article 3 (art. 3) in the contexts of deportatiardaextradition. It was satisfied that
English courts could effectively control the legyalbf executive discretion on
substantive and procedural grounds and quash desias appropriate. It was also
accepted that a court in the exercise of its powejsdicial review would have power
to quash a decision to expel or deport an indiittua country where it was
established that there was a serious risk of inlmuonalegrading treatment, on the
ground that in all the circumstances of the casaltftision was one that no
reasonable Secretary of State could take.

71. While it is true that the source of the riskiué prohibited treatment to which the
applicant will be exposed and the impugned meaaaelifferent from those in the
above cases there is no reason to depart fronoti@usion reached in those cases in
respect of the effectiveness of judicial reviewgaedings for the purposes of Article
13 (art. 13). Indeed the Court of Appeal had regamiomestic case-law which
required it to submit the applicant's plight to thest anxious scrutiny on account of
the established risk to his life expectancy. It stidagainst the background of the
criteria which need to be satisfied before an adstrative decision can be challenged
on the grounds of its irrationality. The substaat#e applicant's complaint was
therefore examined by the Court of Appeal. Thattthad the power to afford him
the relief he sought. The fact that it did not dassnot a material consideration since
the effectiveness of a remedy for the purposesrtofla 13 (art. 13) does not depend
on the certainty of a favourable outcome for anliappt (see the Vilvarajah and
Others judgment, loc. cit., p. 39, para. 122).

72. The applicant maintained that the effectivermédbe remedy invoked first before
the High Court and subsequently before the Couftpifeal was undermined on
account of their failure to conduct an independenaitiny of the facts in order to
determine whether they disclosed a real risk teavbuld be exposed to inhuman and
degrading treatment. He relied on the reasonirigarChahal judgment (loc. cit., p.
1871, para. 151). However the Court notes thdtah ¢ase the domestic courts were
precluded from reviewing the factual basis undedythe national-security
considerations invoked by the Home Secretary tifyuhie expulsion of Mr Chahal.
No such considerations arise in the case in issue.

73. The applicant thus had available to him ancéiffe remedy in relation to his
complaints under Articles 2, 3 and 8 of the Conien(art. 2, art. 3, art. 8).
Accordingly there has been no breach of Articlgdr8 13).

V. APPLICATION OF ARTICLE 50 OF THE CONVENTION (art . 50)

74. Article 50 of the Convention (art. 50) provides

"If the Court finds that a decision or a measuketaby a legal authority or any other
authority of a High Contracting Party is completefypartially in conflict with the

obligations arising from the ... Convention, anthié internal law of the said Party
allows only partial reparation to be made for tbasequences of this decision or



measure, the decision of the Court shall, if negssfford just satisfaction to the
injured party."

A. Costs and expenses

75. The applicant did not seek damages. He clamsietbursement of GBP 49,443
and 13,811 French francs (FRF) incurred by wayostsand expenses in respect of
the proceedings brought before the Conventiontutgins.

76. The Government requested the Court to redwecartiount, mainly because the
time billed in respect of the preparation of certaarts of the case was excessive and
the number of lawyers engaged to work on the cassagonable. They proposed the
sum of GBP 29,313.16 and FRF 9,194.

77. The applicant defended the amount claimed oawat of, inter alia, the
complexity of the issues involved and the speetl witich the case had been treated
by both the Commission and the Court.

78. Making an assessment on an equitable basi§,dug awards the applicant GBP
35,000 plus any value-added tax that may be chbalgeader this head, less the FRF
33,216 already paid in legal aid by the Councitafope.

B. Default interest

79. According to the information available to theu@t, the statutory rate of interest
applicable in the United Kingdom at the date offdm of the present judgment is
8% per annum.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that the implementation of the decisioneimove the applicant to St Kitts
would violate Article 3 of the Convention (art. 3);

2. Holds that having regard to its conclusion urilgicle 3 (art. 3) it is not necessary
to examine the applicant's complaint under Artitlef the Convention (art. 2);

3. Holds that the applicant's complaint under Aeti® of the Convention (art. 8) gives
rise to no separate issue;

4. Holds that there has been no violation of AetitB of the Convention (art. 13);
5. Holds

(a) that the respondent State is to pay the appligathin three months, 35,000
(thirty-five thousand) pounds sterling in respeictasts and expenses less 33,216
(thirty-three thousand two hundred and sixteenhémdrancs to be converted into
pounds sterling at the rate applicable at the ofatielivery of the present judgment;
(b) that simple interest at an annual rate of 8%l $le payable from the expiry of the
above-mentioned three months until settlement.



Done in English and in French, and delivered atlaip hearing in the Human Rights
Building, Strasbourg, on 2 May 1997.

For the President Signed: Jan De Meyer Judge

For the Registrar Signed: Michael O'Boyle Head mviddon in the registry of the
Court



