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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who claims to be a citizen of Maustiapplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958 as this
information may identify the applicant] Decembefd 20

The delegate refused to grant the visa [in] Felyr@d@d 2, and the applicant applied to
the Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mewet of the alternative criteria in s.36(2)(a),
(aa), (b), or (c). That is, the applicant is eithgrerson to whom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person to whom Australia has mtid@ obligations under s.36(2) and that
person holds a protection visa.

Refugeecriterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mmister is satisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225/IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant Sv MIMA (2004) 217 CLR 387Appelant S395/2002 v MIMA
(2003) 216 CLR 473ZATV v MIAC (2007) 233 CLR 18 anfZFDV v MIAC (2007) 233
CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.9Lfgb)), and systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fech fear’ of persecution under the
Convention if they have genuine fear founded uptea chance’ of being persecuted for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedogre speculation. A ‘real chance’ is one that
is not remote or insubstantial or a far-fetchedsgmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-citizen in
Australia to whom the Minister is satisfied Ausiaahas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdlie arbitrarily deprived of their life; or the
death penalty will be carried out on the persortherperson will be subjected to torture; or
to cruel or inhuman treatment or punishment; ate¢grading treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingtireent or punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be reasonable
for the applicant to relocate to an area of thentguwvhere there would not be a real risk that
the applicant will suffer significant harm; whereetapplicant could obtain, from an authority
of the country, protection such that there woultlv®a real risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsa36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe
Tribunal also has had regard to the material reteto in the delegate’s decision, and other
material available to it from a range of sources.

According to the protection visa application, tipplecant is a Mauritian male born on
[date deleted: s.431(2)] in Pamplemousses, in NasariHe stated that his religion is
“Hinduism” The applicant lived in [Town 1], [Distt 2] from May 1982 to May 2006. The
applicant attended [Town 1], [primary] school inigDict 2] from December 1990 to January
1995. He also attend [College] in [District 2] fralfanuary 1991 to December 1997 and
[another] [School] from April 2005 to May 2006. Thpplicant is fluent in French. He
described his occupation before coming to Austradifcook]]. He worked as a [cook]] in
[hotels] from June 2005 to April 2006. He depaméaliritius for Australia legally from the
airport. The applicant travelled to [Country 3]][May 2008, departing [in] May 2008. The
applicant’s father, mother and [sibling] are resglin Mauritius.

The applicant claimed that he left his countryttadg. However, in early 2011 he
found that there is continuing political conflict Mauritius, with no peace and harmony. He
is afraid to live there because there is interpaflict amongst different political groups. His
family belongs to one of the political parties dreafears for his safety if he returns there.
The dispute between the Mauritius Labour Party (Mu¥#hich his family belongs to, and
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Mauritian Militant Movement (MMM) with its alliedhas been intense since Prime Minister
Ramgoolan came to power. He claimed the presegrnialt strife “which never came to
media” is putting members of his family, includihgnself, at risk and he wants to live a
peaceful and happy life. The applicant claimed ks not sure of the internal problems as his
family did not elaborate and he did not insist.

The applicant claimed that he fears for his liferthbecause of the danger generated
by the political events in his country. For his ogeturity he does not want to go back to
Mauritius. He wants to live a happy life so thaivisy he prefers to stay in Australia because
it is safe and peaceful.

The applicant claimed that he believes some oftbaps who support and fights for
some political groups will harm him because hisifgsupports and identifies with a
political group and has done so for many years,vatidthe trouble he feels he will be
involved with it.

The applicant did not believe the authorities ilbvide him protection because they
are not always around to see or check if everysmsafie. They do not care about the safety of
people. He reiterated to ensure he has a peadefuié prefers to stay in Australia where the
people and authorities care for each other andremqmople live in safety.

[In] February 2012, the delegate of the Ministarlfamigration and Citizenship
refused to grant the applicant a Protection (C¥&spvisa. The applicant subsequently
applied to the Tribunal for review of this decisiam March 2012.

Theapplicant appeared before the Tribunal [in] JunE22@ give evidence and
present arguments.

The applicant stated that he was born on [datdetele.431(2)] in Pamplemousses,
in Mauritius. He lived in [Town 1] in [District 2He completed high school and has a
Certificate [in] Hospitality. He is fluent in [a mber of languages]. The applicant stated that
he worked in Mauritius as a [cook]]. He worked hinge different [hotels]. He started
working as soon as he completed his [Certificatbg applicant stated that he first departed
Mauritius for Australia in November 2006. He depdrthe country legally. He returned to
Mauritius in May 2008. He was there for three wedk® weeks in Mauritius and one week
in [Country 3]. The purpose of his trip to Mawgiin May 2008 was to see his mother
because she was sick and required surgery. Theapip$tated that his mother and father are
living where he did in [District 2] and he has de#ling] who is married and living in a
village nearby to his. He is in contact with hisfly. He also has an aunt and uncle living in
the north of Mauritius.

The Tribunal asked the applicant why he fears natigrto Mauritius. The applicant
stated that he fears the groups because it isaf®ts walk in the street as the people may
attack or something. The Tribunal asked the appliadnich groups. He stated political;
small groups who support politics. The Tribunaleaskhe applicant if it is these groups he
fears will harm him. He stated he is from a smilhge and every day he has to walk the
same streets so he fears maybe things can happe.ribunal asked the applicant why they
would want to harm him. He stated because his fatingported one of the political groups
before. There are always fights between the mendfeatiferent groups; even he fears that
there might be some reason, a political thing, lmmdoes not like this type of thing.
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The Tribunal asked the applicant if he was a membany political party or group in
Mauritius. The applicant stated no. When askedsifdther was a member of a political
party, the applicant stated that he supported timePMinister’s party. The Tribunal asked
the applicant the name of the party. He stateslTIR. When asked what this stood for, he
stated Movement of the Social Workers. The apptistated that only his father was a
member of this party. His father has been a merigoexr long time but he did not know when
he became a member. The Tribunal asked the applfdan father actively supported this
party. He stated yes; before elections his fathmrldvorganise the campaigns for the groups.
His father would organise for leaflets to be putha streets and have posters put up. His
father was responsible for these activities inrtiadiage. The Tribunal asked the applicant if
he did anything to support the party his father wasember of. The applicant stated no; nor
did his mother and sister. The Tribunal asked h@ieant if his father was politically active
in any other way, other than campaigning for tlagyduring elections. The applicant stated
that his father only supported the party during#éb®s by campaigning. He was not sure if
his father was politically active outside electidiecause there were always meetings. The
Tribunal asked the applicant if he knew what sérneetings his father attended. He stated
that there was village council, the district and ¥hole of Mauritius. The Tribunal asked the
applicant if his father participated in all thestettent elections or just at the village level.
He stated all of them including the general electithe applicant confirmed apart from
campaigning during the elections his father diddmtanything else to support the party.

The Tribunal asked the applicant if his father easgverienced any problems because
of his activities in support of this party. The dpant stated sometimes there would be fights
between the different groups; that is why he fearnsrning there. The Tribunal asked the
applicant how many times his father was caughnupis fighting. He stated it was not
personally his father who was fighting but the otti@ups who fought. The Tribunal asked
the applicant if his father was every involved nyaf these fights. He stated that he thought
maybe once. The Tribunal asked the applicant Kriesv how long, how many years, his
father had been politically active. He stated thafas for a long time. He confirmed his
father was active for many years and during all tinae his father was only caught up in the
fighting once, he believed during the previous gehelection. The applicant stated that at
the time there was fighting and his father triedatm the people down. His father was hurt
but not majorly. When asked who the fighting wasmMeen, he stated that it was between the
MMM and the other group. The applicant reiterateat his father was physically harmed but
nothing major. The Tribunal asked the applicahisffather experienced any other problems
apart from being involved in that one particulasident. He stated no.

The Tribunal asked the applicant if he ever expeee any problems because of his
father’s political activities before he came to &aba. The applicant stated that he comes
from a small village so people know each otheryymee knows him and he could see the
people who looked at him and would say that heasafthis particular political group; he did
not like this thing. The Tribunal asked the applicahat they would say to him. He stated
for example, they would say that he was from tlaidipular political group because his father
supported the group. He stated that this might npalople angry with him. The Tribunal
asked the applicant how often this happened. Hedstahen he met these kind of groups.
The Tribunal queried whether it was often or ocmaally. He stated that they walk the street
because it is small village and in Mauritius evergas in the street. He confirmed he knew
the people who talked about him. He stated that dick not do anything else.
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The Tribunal asked the applicant if anything elapgened to him apart from people
recognising him as his father’s son and assumingigat support the same political party.
The applicant stated no. The Tribunal asked tipdiGgnt, since coming to Australia in
November 2006, has his family experienced any prablbecause of his father’s political
activities. He stated no.

The Tribunal put to the applicant, given that laisfly have not experienced any
problems in Mauritius because of his father’s asgmn with this particular political party,
and the fact he has never experienced any prollienself in the past, why does he believe
that if he returns to Mauritius now he will not g&fe, particularly given that he was never a
supporter of that party or any other political paithe applicant stated because he does not
know the mind of the people; they might say hdésgon of a member of that group and
there has always been a hatred between these goungshas a fear to go there and walk in
the street or even go and play soccer.

The Tribunal noted that he claimed in his protettisa application that he is afraid
of returning to Mauritius because of the interratftict amongst the different political
groups there and asked the applicant about thifictoifhe applicant stated that there is
always fighting; people look at others questionwitgy they support a particular group and
talk in a rude way demanding support of their partye does not want to mix in that. The
Tribunal asked the applicant who the conflict isAmen. He stated the major two groups; the
MMM and PTR. The Tribunal noted that in his proiectvisa application he did not mention
the PTR but referred to the MLP. He stated thatgwoups made a coalition. The Prime
Minister was from the PTR and joined the MLP. Hafaoned his father was a supporter of
the PTR.

The Tribunal put to the applicant that the coumifgrmation does not refer to any
conflict between the MMM and MLP or fighting, toettextent which he has submitted in his
protection visa application or during the hearifige Tribunal noted that he has indicated in
his protection visa application that this inters@ife is never in the media and asked the
applicant why. The applicant stated this is becdlubsd’rime Minister is the leader and if
someone goes against him, he did not think the mewatd say anything about him. He
reiterated these groups fought a lot.

The Tribunal noted that the 2011 US DepartmenttafeSCountry Report for
Mauritius provides that individuals could criticidee government publicly or privately
without reprisal and that the independent medisevaetive and expressed a wide variety of
views. The Tribunal put to the applicant that iedé circumstances it was difficult to accept
the media would not report on any internal striféighting between opposing political
parties. Given that there is no information regagdhis strife and the country information
regarding the freedom of speech and the freedatmeainedia, this raises some doubt that
there are these problems in Mauritius, as he cldimbe applicant stated that he just does
not like getting involved in these things.

The Tribunal put to the applicant that his pastegigmces in Mauritius, his family’s
ability to live in Mauritius without any problems difficulties because of his father’'s
political activities and also the country infornmatiwhich does not refer to any political strife
in the country, raises significant doubts in r@atio his fear that he will be targeted on his
return to Mauritius for persecution because offéiilser’s political profile or a real risk of
significant harm because of his father’s politigasociation. The applicant stated that he does
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not know if something will happen. He might walktire street and some group will start a
fight; that is the only reason he fears to go there

The Tribunal asked the applicant if he is afraidettirning to Mauritius because of
his father’s political activities or profile andlleves he will be seriously harmed for this
reason, why did he return there in 2008. The apptistated that his mother was very sick
and had to have surgery; that is why he went torMas. The Tribunal put to the applicant
the fact he returned there suggests he does netehairong subjective fear; if he really did
fear serious harm or significant harm, the factdtarned to Mauritius is inconsistent with
this alleged fear. The applicant stated that isemby the first week for the surgery he was
there and then for the second week he went to [pB8hwhere his uncle was living and
working and then just to say goodbye he went badWauritius for one week.

The Tribunal asked the applicant why he waitedl igécember 2011 to apply for
protection. The applicant stated, the first thimg,did not know what to do. He was a bit
stressed and confused and reiterated that he tkhow what to do. The applicant stated
that when he was working he was told by his empltlyat they would sponsor him to get a
working visa but his application was rejected baedilne owner of the restaurant had no
power to support him. He did this two times andhidohes he was rejected. The Tribunal
explained the reason it raised this is the fadthleadelayed in applying for protection raises
concerns about the genuineness of his claims;iéaky did fear returning to Mauritius
because he faces persecution it would be expduiedhé would seek protection a lot sooner.
The applicant stated that he did not know whatatoHe did not have any clue until some
person told him what to do.

The Tribunal asked the applicant if there are ahgroreasons he fears returning to
Mauritius other than what he has already discugbedjghting between political groups and
that fact he may be caught up in this becausesdfdtiner’s political activities. The applicant
stated that he does not think he can live peagetiodire. He will always have the fear that
something will happen. The Tribunal asked the appli what he fears will happen. He stated
he may fight or people who hate him will create stinng, a scene or a fight or stop him
with rude language. The Tribunal asked the appliddhere is anything else he would like
to say in relation to why he believes he requiresgetion from Australia, not only in terms
of the Convention but also in relation to completaenprotection, as the Tribunal explained
in the beginning of the hearing. The applicantestat is not the same here; people are more
friendly and everyone helps each other. The apmpigaestioned the possibility of him some
way finishing his studies so he will then be abledceive his certificate and get a good job.
The Tribunal explained to the applicant it's raddimited to reviewing the decision made by
the delegate in relation to his protection visaligppon and making a decision in respect to
whether he meets the criteria for this particulaa\and is unable to assist with any other
options which may be available to enable him to glete his studies.

FINDINGS AND REASONS

The applicant travelled to Australia on a valid Maan passport and states that he is
a national of Mauritius. Therefore, for the purposéthe Convention the Tribunal has
assessed his claims against Mauritius as his gpahtrationality.

The Tribunal accepts that the applicant’s fathey hmeve been a member of the
Mauritius Labour Party (MLP) or PTr. The Tribunaltaes the applicant could not provide
any evidence as to when his father became a mewhlibe MLP or how long he has been a
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member, other than it being a long time. The Trddwoes not accept the applicant’s claim in
his protection visa application that his familydrels to the MLP given his oral evidence in
the hearing was that only his father was a memb#ri®party and actively supported it. He
claimed in the hearing that neither he, his motheéis sister were members of the party or
politically active.

The Tribunal accepts that the applicant’s fathéwvaly supported the MLP during
elections by campaigning for them within his vikag he Tribunal accepts the applicant’s
father organised for leaflets to be put in theetg@nd posters put up. The Tribunal notes the
applicant’s evidence in the hearing that his fatiy actively supported the MLP during
elections by campaigning for them and no other Wag applicant was unclear as to whether
his father engaged in any political activities upgort of the MLP outside of election
periods. Given the applicant’s uncertainty in respe any activities his father may have
engaged in apart from campaigning for the MLP dygtections, the Tribunal finds that the
applicant’s father only actively supported the Mdlling elections.

Although the Tribunal accepts the applicant’s fathhas a member of the MLP and an
active supporter of the party during election caigms the Tribunal does not accept that
there is a real chance the applicant faces persadtibe returns to Mauritius, now or in the
reasonably foreseeable future, for reasons of mpyied political opinion based on his
father’s political opinion or as a member of hith&x’s family. The Tribunal notes the
applicant’s evidence in the hearing that despiteetibeing fights between opposing political
parties, his father was only caught up in suchltancation once in the many years he was
politically active. Even during that one occasithre applicant claimed his father intervened
to stop the fighting and was not hurt in a “majasdy. Apart from this single incident, the
applicant’s father did not experience any problemdifficulties because of his political
opinion over his long history of active support tbe MLP.

More significantly, the Tribunal places consideeateight on the fact the applicant
claimed in the hearing that he did not experiengepaoblems because of his father’s
opinion and activities prior to his departure frfauritius, apart from people in his village
looking at him and saying he is from a particulalitpcal group, which he did not like. The
Tribunal does not accept that the applicant wakddat and assumed to be a member of the
MLP and talked about by people in his village. Tm#unal found the applicant’s evidence
in respect of this alleged treatment to be vaguklacking in detail. He was unable to say
when this happened or how often this sort of tiagpened apart from when he met these
groups. Also, when asked what these people woyidhsastated that they would say he is
from this particular group. The Tribunal findsmplausible that in a small village where
people know each other, as the applicant clainfed,geople would believe the applicant
was a member of any political party or group gitlesm applicant claimed he was never
politically active or supported any group. In awget, even if the Tribunal accepted the
applicant’s claim that people who he knew talkedutthim, as he claimed in the hearing, the
Tribunal does not accept that such gossip conssitpiersecution within the meaning of
S.91R(1) of the Act. The Tribunal notes the appiitsaevidence that they did not do anything
else to him. Nor did he claim that either his fatbeefamily members experienced any
problems after his departure from Mauritius in NoNer 2006. In light of all the above, the
Tribunal finds the applicant’s claim that he wi# baught up in fighting between opposing
political parties to be implausible.

The Tribunal has taken into consideration the tlaetapplicant returned to Mauritius
in May 2008. Although the Tribunal accepts the aapit’'s mother may have been sick and
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undergoing surgery, the Tribunal does not accegitithhe applicant feared he would be
targeted for persecution, he would return evemsiinother was unwell. The Tribunal notes
the applicant’s evidence in the hearing that hgestan Mauritius for one week for the
surgery, then one week in [Country 3] with his @nahich he claimed at the beginning of
the hearing was for a holiday, and then a furtheekvn Mauritius to say goodbye. The
Tribunal does not accept that if the applicant aatibjective fear of persecution he would
have returned to Mauritius at all, let alone goaelihere for a week after he had already
been there during his mother’s operation and speveeek holidaying in [Country 3].

The Tribunal also places weight on the applicatksy in applying for protection.
The Tribunal notes the applicant did not applydaotection until December 2011. The
Tribunal does not accept the applicant’s explandio this delay, that he did not know what
to do any earlier. The Tribunal notes the applisaetidence in the hearing that he applied
twice for two other visas, which were refused, ¢here the Tribunal finds the applicant was
familiar with the Department of Immigration and vidlnave some idea he could approach
them regarding the options available to him to staye country. The Tribunal refers to the
decision inSelvadurai v MIEA & Anor (1994) 34 ALD 346 in which Justice Heerey found
that a delay in lodging a refugee application wéggdimate factual argument and an
obvious one to take into account in assessingéheigeness, or at least the depth, of the
applicant’s alleged fear of persecution. Givendpplicant’s delay in applying for protection
until December 2011, the Tribunal does not acdepapplicant’s fear of persecution is
genuine.

The Tribunal does not accept the applicant’s gémtaans regarding internal conflict
amongst different political groups in Mauritius.élfiribunal found the applicant’s evidence
regarding this alleged internal strife to be vagueaplistic and lacking in detail. The
Tribunal notes the applicant’s claim in his proi@ctvisa application that he was not actually
sure of what these internal problem are. The Tabdoes not accept that if there is in fact
some conflict between opposing political partiediauritius or that there was any internal
strife that the Mauritian or international mediaulbnot report such important matters, as
the applicant claimed in his protection visa agglan. As the Tribunal put to the applicant in
the hearing, the 2011 US State Department Repadvtaanitius provides that individuals
could criticise the government publicly or privgtalithout reprisal and the independent
media are active and expressed a wide varietyesisi In these circumstances, the Tribunal
does not accept that the media would not repodrgninternal strife or fighting between
opposing political parties, including the ruling AL

Given the Tribunal’s findings above, it does nategat that the applicant has a
subjective fear of persecution if he returns to Maws. The Tribunal does not accept that the
applicant will be harmed by groups who support fagiat for some political groups because
his father supports the MLP. The Tribunal acceipesapplicant may prefer to stay in
Australia because he believes it is safe and peklcefe and he is happy. However, the
Tribunal does not accept on the evidence befdhattthe applicant’s safety is at risk if he
returns to Mauritius or that he faces a real chafigeersecution for a Convention reason,
including an imputed political opinion, membersbipa particular social group comprising
his family or any other reason, now or in the reasdy foreseeable future.
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Complementary protection obligations

On the basis of the applicant’s claim to be a mafi@f Mauritius and his Mauritian
passport, the Tribunal finds that Mauritius is #pgplicant’s receiving country for the
purposes of s.36(2)(aa).

As the Tribunal does not accept that the applicaatrefugee as defined in the
Refugees Convention, the Tribunal has considerealternative criteria in s.36(2)(aa),
whether there are substantial grounds for beliethiagy as a necessary and foreseeable
consequence of the applicant being removed frontraliss to Mauritius, there is a real risk
that he will suffer significant harm as definedsurbsection 36(2A) of the Act.

Having regard to the definition of significant hamms.36(2A) of the Act as set out
under the heading ‘relevant law’ above, and thdifigs of the Tribunal above, the Tribunal
does not accept that what the applicant might egpee upon return to his home in
Mauritius will involve a real risk of being arbitrly deprived of his life; having the death
penalty carried out on him; or being subjectedttute; or to cruel or inhuman treatment or
punishment; or to degrading treatment or punishmfentliscussed above, the applicant is
not a member or supporter of any political partithdugh the Tribunal accepts that his father
was a member of the MLP and engaged in activiiesipport this party during elections, the
Tribunal has found that neither the applicant’aéator the applicant has experienced any
problems over the many years his father suppohedML_P because of his father’s political
opinion. Given the applicant has never been invibinegpolitics and expressed his dislike of
politics in the hearing and the fact neither thpli@ant or his father have been targeted in the
past because of his father’s political opinion, Tndunal does not accept that there is a real
risk of the applicant being arbitrarily deprivedho$ lived, subjected to the death penalty,
tortured or subjected to cruel or inhuman or deigatteatment or punishment. The Tribunal
therefore does not accept that there are subdtgriands for believing that as a necessary
and foreseeable consequence of the applicant bemngved from Australia to Mauritius that
there is a real risk he will suffer significant trafrom these groups in his village. The
Tribunal is satisfied that the applicant does nwet the alternative provisions in s.36(2)(aa).

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is not
satisfied that the applicant is a person to whorstrslia has protection obligations under
s.36(2)(aa).

There is no suggestion that the applicant satisfig8(2) on the basis of being a
member of the same family unit as a person whefgegis.36(2)(a) or (aa) and who holds a
protection visa. Accordingly, the applicant does satisfy the criterion in s.36(2) for a
protection visa.



DECISION

56. The Tribunal affirms the decision not to grant épgplicant a Protection (Class XA)
visa.



