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ORDERS

(1) A writ of certiorari shall issue removing the redoof the Refugee
Review Tribunal decision made on 23 July 2012 th Court for the
purpose of quashing it.

(2) A writ of mandamus shall issue requiring the Retugeview Tribunal
to redetermine the review application before itoading to law.
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FEDERAL CIRCUIT
COURT OF AUSTRALIA
AT SYDNEY

SY G 1860 of 2012

MINISTER FOR IMMIGRATION & CITIZENSHIP
Applicant

And

SZRTC
First Respondent

SZRTD
Second Respondent

REFUGEE REVIEW TRIBUNAL
Third Respondent

REASONS FOR JUDGMENT

I ntroduction and background

1.

The applicant Minister seeks judicial review of acwion of the
Refugee Review Tribunal (Tribunal) made on 23 JRGA2. The
Tribunal remitted the matter before it for recomsation by the
Minister’'s Department with a direction that the bggmts satisfy the
criterion for a protection visa in s.36(2)(a) oetkligration Act 1958
(Cth) (Migration Act). The issue to resolve is whier the Tribunal
erred in concluding that s.36(3) of the MigratiootAlid not apply to
the visa applicants. This depends upon the meaointhe words
“reside” and “temporarily” in that section. | haveund that the
Tribunal erred in finding that a right to enter astéy for up to six
months was not a right to enter and reside foptirposes of s.36(3).
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The following statement of background facts is i from the
submissions of the parties.

The first and second respondents (respondentspgreaeah couple, are
citizens of Burundi who arrived in Australia on &gril 2011. They
claimed to fear persecution in Burundi becauséeir tmembership of
an opposition political group.

The Tribunal found the respondents to be credibimesses, and
accepted that there was a real chance that thelglsatfer persecution
for reason of their political opinion if they wet@ return to Burundi in
the reasonably foreseeable futfirén this basis it concluded that the
respondents were persons to whom Australia haégroh obligations
under the Refugees Convention.

In reaching this conclusion the Tribunal considengtether the
respondents were prevented from meeting the arian s 36(2)(a) of
the Migration Act by s.36(3), which provides adduls:

(3) Australia is taken not to have protection ghtions in
respect of a non-citizen who has not taken all iptssteps
to avail himself or herself of a right to enter areside in,
whether temporarily or permanently and however tfgtt
arose or is expressed, any country apart from Alisty
including countries of which the non-citizen isational.

Section 36(3) is limited by subsections (4), (5l #6A), but these did
not arise in the Tribunal’s consideration of thegant case.

There was evidence before the Tribunal concerniegestablishment
of the East African Community (EAC), a regionalergovernmental
organisation of the Republics of Kenya, Uganda,Uindéed Republic
of Tanzania, and the Republics of Rwanda and Burund

The delegate had noted that Burundi became a fihbber of the EAC
in 2007 and considered provisions of the EAC Treabyiding for the
free movement of persons between EAC states, cdingjuthat the

! Court Book (CB) 462 [22].
2 CB 476 [68].

3 CB 476 [69]-[71].

4 CB 476 [72].
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respondents had an existing and legally enforceade to enter and
reside in any EAC countr.

9. In a submission to the Tribunal, the respondendsiser challenged
that conclusion, submitting that the right to resid EAC countries (as
opposed to merely passing through them) dependeshgrioyment.
In attachments to that submission, the adviser eplabefore the
Tribunal extracts from the EA@rotocol on the Establishment of the
East African Community Common Marketthe East African
Community Common Market (Right of Residence) Régn&f and an
article downloaded from the internet about the stament and
structure of the EAC.

10. The Tribunal also had regard to documents whigkfeérred to as the
EAC (Free Movement of Workers) RegulatfSnsnd the EAC
Regulations on the Free Movement of Personghich it downloaded
from the official EAC website for Burundi and qudten its reasons,
and a discussion by the University of Oxford Reu@tudies Centre
on freedom of movement within regional economic oamities.

11. The Tribunal summarised this material as folldWws:

The evidence before the Tribunal indicates citizeh®urundi
can enter other EAC countries and receive a passayp for up to
6 months. Citizens of Burundi who have a contraft
employment in another EAC country can apply foroakwpermit
to stay longer than 6 months. There is no eviddrefere the
Tribunal that either applicant has a contract of @oyment in
another EAC country. They therefore presently hamby the
right to enter and reside for up to 6 months.

12. There is no dispute that this was a finding coesistvith the evidence.
While the EAC provisions for the free movement adrisers provided
for a right to stay in a country dependent on areah of employment
in that country, the Regulations on the Free Movana Persons

°>CB 185.

®CB 215.

'CB 268.

8 CB 284.

°CB 292.

1°CB 471.

1 CB 473.

12CB 475 [65].
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13.

14.

provided that a citizen of an EAC country, uponserging a common
standard travel document or a national identitycaras to be issued
with a pass entitling him or her to enter the Isiate and “stay for a
period of up to six months® (The same regulations also provided for
an application for an extension of that pass, amdHe application to
be granted where the applicant provided justifarafor a longer stay.)

Despite making that finding, and noting that s.3&¢3ts terms applies
whether a right to reside is permanent or tempotheyTribunal found

that the respondents did not have a “right to eatet reside” in any
EAC country for the purposes of s.36(3). This waghe basis that the
right to enter and reside for up to six months wasa “right to enter

and reside” in the relevant serlée.

Having reached this conclusion, the Tribunal didl camsider whether

the respondents had taken “all possible stepsVad themselves of a

right to enter and reside in another country far plirposes of s.36(3).
Nor did the Tribunal consider claims by the resparid that they faced

a real risk of significant harm or a real chanceefsecution in other

EAC countries, orefoulemenfrom those countries to Burundi, which
if accepted might have enlivened ss.36(4), (5580 {°

Thejudicial review application

15. These proceedings began with a show cause apphchted by the
Minister on 27 August 2012. The Minister now rsli@pon an
amended application filed on 21 December 2012. rdtae two
particularised grounds in that application:

1. In remitting the application with the directidhat the first
and second respondents (‘visa applicants’) satsdgtion

36(2)(a) of theMigration Act 1958(Cth) (‘the Act’), the

third respondent erred in concluding that sectid®(3) of

the Act did not apply to the visa applicants.

a. Having found that the first and second respoisie
had a right to enter and reside for up to 6 months
any EAC country, the Tribunal held (at [66]-[67]dt

*CB 473.

14 CB 475 [66]-[67].

> CB 218.
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that did not constitute a ‘right to enter and resid
within the meaning of section 36(3).

b. The third respondent erred in relying &WMAGH v
Minister for Immigration and Multicultural Affairs
[2003] FCAFC 194 in that the visa applicants could
not be regarded as not holding the ‘right to ented
reside’in an EAC country.

2. Further, the third respondent also erred inifag to ask the
right question required by section 36(3) of the, Aamely
whether the visa applicants had not taken all gasssteps
to avail themselves of a right to enter and residany EAC
country.

Particulars

e. The third respondent was required to ask thisstjon
In circumstances where none of sections 36(4),)36(5
or 36(5A) of the Act was found to apply (so asaweh
the effect that section 36(3) of the Act did nqilgp

f.  The failure of the third respondent to considdrether
the visa applicants had not taken ‘all possiblepste
was unreasonable. The only conclusion, based en th
probative evidence, was that the visa applicantd ha
not taken all possible steps to avail themselvesa of
right to enter and reside in any EAC country.

16. Ground 2 in the amended application was not pressed

17. As to Ground 1, the Minister makes the followindpsussions:

... it has been noted above that the Tribunal foasda matter of
fact, that the Respondents had a “right to ented aeside” in

any EAC country for up to six montls. The delegate in her
reasons had described this right as “legally en&able”’
echoing the terms of the judgment of Stone Minister for
Immigration and Multicultural Affairs v Applicant & and the

Tribunal did not express any different view on taspect.

Rather, the Tribunal's reasoning appears to haverbthat right
which the Respondents possessed was not a “rigehter and
reside” in the relevant sense, because of its &thiscope. In

16 CB 475 [65].
7CB 185.
18(2001) 116 FCR 154 at [65].
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reaching this view the Tribunal summarised, and aapptly
relied upon, the reasoning of Lee and Hill JJ WWAGH v
Minister for Immigration and Multicultural and Irgknous
Affairs.*

Each of the appellants IWAGH held, at relevant times, a visa
which allowed him or her to enter the United Staded stay for
up to six months, for the purpose of business andsm, with a
capacity to apply for an extension for a further sionths’ The
Tribunal had held that they therefore had a “rigiat enter and
reside” which engaged s 36(3). Each member ofRibk Court
held that that conclusion involved error, for drffat reasons.

Lee J held that s 36(3) was to be construed asdap a right to
enter and reside, granted by another country, “muast to a
prior acceptance or acknowledgement by that couthtay it will
accord that person protection from the risk of mexgion that
would exist if that person were returned to hisher country of
nationality”.** In other words, his Honour regarded s 36(3) as
excluding the operation of Australia’s “protectiailigations” in
relation to a person, only where another countryg la@cepted the
same obligations. This approach was not adoptedother
members of the Court WAGH,? and has not been applied or
approved in any subsequent decision. It is, with respect,
contrary to the plain terms of s 36(3) and clearigorrect. His
Honour appears to have considered that s 36(3) ee¢ed be
given this strained construction in order to avaidesult that was
inconsistent with Australia’s obligations under tHeefugees
Conventior?* That is an inversion of the proper approach, vihic
is to seek to understand from the terms of thetietextent to
which it seeks to implement those obligatiths.

Hill J, in a passage quoted by the Tribunal in firesent case,
observed that a “transit visa” would not constituge “right to
enter and reside®® His Honour went on to note that s 36(3)
expressly includes a right of residence which mspgerary, and to
observe that whether a tourist visa was to be seseauthorising
temporary residence was “a difficult questioff”. The question

19(2003) 131 FCR 269.

20131 FCR 269, 274 [17].

21131 FCR 269, 278 [34].

22 See at 283 [62] per Hill J, at 284 [69] per Carr J

23 3eeSZMWQ v Minister for Immigration and Citizensii#910) 187 FCR 109, 120 [34] per Rares J,
24131 FCR 269, 277-278 [30].

“NBGM v Minister for Immigration and Multiculturalffairs (2006) 231 CLR 52, 71-72 [61], 73
[69], per Callinan, Heydon and Crennan JJ.

%6131 FCR 269, 283 [64].

27131 FCR 269, 283-284 [65].
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might have been better described, with respectpras whose
answer in each case would depend on the partidgians of the
visa. So, for example, (as Hill J noted) a toumsbuld not
normally establish an abode in a country so as ¢opoperly
described as “residing” there; but there might bases where
that would occur, or at least be permitted to occtitis Honour
held that the Tribunal had erred by not considenmiether the
visas which the appellants held conferred on themight to

“reside”, in that sensé®

Carr J decided the case on the limited basis tifidhe appellants
had attempted to enter the United States in orderséek
protection there, they would not have been entetirag country
for the purposes permitted by the visas and wooldhave had
any entitlement to be admitted. The Tribunal haddeby failing
to appreciate that poirft

WAGH therefore does not stand as authority for any ipatar
construction of s 36(3). Three points may, howéxenoted.

First, plainly, nothing in the reasoning of Hill &r CarrJ
required the conclusion that the right enjoyed iy Respondents
in the present case was not a “right to enter aedide”. Their
Honours’ reasoning turned, respectively, on thdufai by the
Tribunal in WAGH to address an issue and the particular terms
of the visas considered in that case.

Secondly, s 36(3) expressly refers to a right terea country and
reside in it “temporarily or permanently”. No teroml
boundaries are placed on the concept of a rightetder and
reside. A form of permission to enter a countryciwrallowed
only a fleeting presence there (such as the transé referred to
by Hill J) might for that reason not be regarded @mferring a
right to “reside” at all; but once there is confexd a right which
can properly be described as a right to “residdigtfact that it is
only for a limited duration does not take the caséside s 36(3).
The Tribunal's conclusion that it did “not acceiat the right to
enter and reside up to 6 months is a ‘right to ewated reside’ as
intended by s 36(3}” thus involved error.

Thirdly, although (as Hill J appeared to suggest)right to
“reside” in a country may possibly entail more thamere
presence in that country, it need not involve fmtient to the

28131 FCR 269, 284 [66].
29131 FCR 269, 285 [75].
30 CB 475 [67].
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attributes of citizenship or refugee staftsy the ability to obtain
employment or participate in welfare beneffts.The relevant
right is a right to enter and reside, not to entand reside
comfortably*

In the present case, a possible (although veryirssd* reading

of the Tribunal's reasons is that it regarded thght to be issued
with a pass to enter an EAC state and “stay” fortogsix months
as not amounting to a right to “reside” because sbme

limitation on the content of the rights that wouldereby be
conferred. To the extent that it reasoned in thay, the Tribunal
also fell into error.

(@ In light of the principles referred to in therepious
paragraph, any such limitation would need to be aof
fundamental kind (eg, an inability to obtain basic
sustenance) in order to take the matter outsidé(3)3 No
such limitation — indeed, no limitation at all — sva
identified.

(b) The Minister did not bear any onus of satigyithe
Tribunal that the Respondents had a right to remairan
EAC country which amounted to a right to “resideQn the
contrary, it was for the Respondents to satisfyTthieunal
that they did not have such a righit. The Tribunal was not
able properly to have that state of satisfactiop réason of
any limitation on the rights the Respondents wauipby as
temporary residents in an EAC country, without that
limitation being identified and shown to be appht=a

18. The respondents contend that there is no legislatitention that may
be discerned from the text or the object or purpoks.36, or the
extrinsic material relating to the amendment of s$ketion to include
ss.36(3)-(5) that s.36(3) allows for the qualificat of Australia’s
protection obligations regardless of the avail&pilif protection in the
receiving third country.

19. The respondents make the following submissions:

31 SZMWQ187 FCR 109, 120 [34].

% S5ZMWQ187 FCR 109, 139 [109]-[110].

% SZLAN v Minister for Immigration and Citizens{g008) 171 FCR 145.

The description of the right possessed by the@&sdents as a “right to enter and reside” (CB 475
[65], [67]) strongly suggests that the Tribunal dt see that right as falling short of the cone®pt
“residence”.

% SZLAN171 FCR 145, 159 [58].
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In SZMWQ v MIAC (2010) 187 FCR 109, [2010] FCAFC 97 at
[101] Flick J referred to an ability to reside intaird country for
so long as was necessary to secure the protecfidimab country
as being implicit in Lee J's judgment WAGH. Flick J gave no
indication that this view was not correct or thais time period
was inconsistent with Hill J's other differencesttwiLee’s
judgment which Flick J extracted or with any othethority.

Despite their other differences there is an undegyexpectation
by both Lee J and Hill J that the receiving thirduatry would
provide protection. Hill J said ifnVAGH at [63]:

In my view the question to be determined by thédmal is
whether the appellant was a person who had what breay
described as a right that was practically likely e
exercised, albeit not legally enforceable, to eatat reside
even if only temporarily in the United Statesd in
circumstances where it was practically likely that she
would obtain effective protection there. (emphasis added

In W228 v MIMIA [2001] FCA 860 French J said of s 36(3) at
[41]:

In summary, the case for which s 36(3) provides sibset
of the larger class of cases in which effectivetgotion is
available to a non-citizen from a third country donydreason
of which return to the third country would not conge a
breach of Australia’'s non-refoulement obligationdem
Article 33.

A construction of s 36(3) as being unconcerned witiether
protection is available in the third country is d¢oary to the
object and purpose sought to be achieved by s Z6vdsole. The
operation of s 36(3) is to qualify the applicati® 36(2).
Subsections 36(3)-(5) have no independent effeciperation.
They are intended to operate only within the cantéxs 36(2):
NBLB v MIMIA [2005] FCA 1051 per Emmett J at [38].

The identification of the right of entry and reside with
protection is apparent from th&upplementary Explanatory
Memorandumto the Border Protection Legislation Amendment
Act 1999(Cth) which incorporated s 36(3)-(5) into the Rrt

5 The purpose of proposed subsections 36(3), @)Xanis
to ensure that a protection visa applicant will i
considered to be lacking the protection of anotdwemtry if

% More fully extracted irSBZMQWby Flick J at [75].
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without valid reason, based on a well-founded feér
persecution, he or she has not taken all possiklessto
access that protection.

Similarly the Minister said in hiSecond Reading Speett the
House of Representatives on 28 August 2001:

Increasingly, however, it has been observed thgtuas
seekers are taking advantage of the convention's
arrangements. Some refugee claimants may ... highes

of return or entry to another country, where they would

be protected against persecution. Such people attempt to
use the refugee process as a means of obtainiiggmes in

the country of their choice, without taking readaeasteps

to avail themselves of protection which might aflgde
available to them elsewherenfphasis addgd

The protection contemplated in s 36(3) does narekto all the
attributes of citizenship or even refugee statusthe other
country (per Rares J ilsZMWQ at [34]), nor is it a right to
reside comfortably or free from discrimination: p@raham J in
NBLC v MIMIA (2005) 149 FCR 151, [2005] FCAFC 272 at
[63].

However as Lee J found WAGH at [34] there are temporal
limits to the right which are determined by the itadality of
protection. Lee J's temporal requirement for thghtito extend to
a period coexistent to that which protection isueed sets a
minimum period. Rares J i®ZMWQ at [35] described the
maximum period:

...the right (to enter and reside) can be temponanyature
and last for no particular period greater thanttine taken
to meet the exigency that gave rise to the noaeits well-
founded fear of persecution in the country whene®hshe
had fled.

For each justice the common variable in the temiyraof s
36(3) is the availability of protection.

As to particular (b) to Ground One of the amendpgl@ation, it
Is incorrect to conflate the multiple rights to entand reside
under EAC regulations with that term of art emphkbye s 36(3)
simply because of the coincidence of language.kérihe rights
to enter and stay or reside in the EAC regulatiaig right to
“enter and reside” in s 36(3) is a term of art whiexpresses a
composite right which should be construed as a csitg whole
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having regard to the object and purpose of s 3& aghole: per
Flick J in SZMWQ at [96]-[97].

20. In summary the respondents submit that s.36(3) gulppeads as a
gualification of Australia’s protection obligatignisut not to the extent
of disregarding a claimant’s need for protecticgsealhere.

21. | have before
2012.

Consideration

me as evidence the court book filed2d September

22. Section 36 of the Migration Act sets out the crédor the grant of a
protection visa. The section provides:

(1) There is a class of visas to be known aseptain visas.

Note:

See also Subdivision AL.

(2) A criterion for a protection visa is that tla@plicant for the
visa is:

(@)

(aa)

(b)

(©)

a non-citizen in Australia in respect of whdire
Minister is satisfied Australia has protection
obligations under the Refugees Convention as
amended by the Refugees Protocol; or

a non-citizen in Australia (other than a noitizen
mentioned in paragraph (a)) in respect of whom the
Minister is satisfied Australia has protection
obligations because the Minister has substantial
grounds for believing that, as a necessary and
foreseeable consequence of the non-citizen being
removed from Australia to a receiving country, they

a real risk that the non-citizen will suffer sigoént
harm; or

a non-citizen in Australia who is a membetha same
family unit as a non-citizen who:

() is mentioned in paragraph (a); and
(i) holds a protection visa; or

a non-citizen in Australia who is a membetha same
family unit as a non-citizen who:
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() is mentioned in paragraph (aa); and
(i) holds a protection visa.
(2A) A non-citizen will suffer significant harm if:

(@) the non-citizen will be arbitrarily deprived dis or
her life; or

(b) the death penalty will be carried out on thenn
citizen; or

(c) the non-citizen will be subjected to tortuoe;

(d) the non-citizen will be subjected to cruel nhuman
treatment or punishment; or

(e) the non-citizen will be subjected to degrading
treatment or punishment.

(2B) However, there is taken not to be a real skt a non-
citizen will suffer significant harm in a country the
Minister is satisfied that:

(a) it would be reasonable for the non-citizerrdlmcate to
an area of the country where there would not beda r
risk that the non-citizen will suffer significardiimn; or

(b) the non-citizen could obtain, from an authprdf the
country, protection such that there would not bea
risk that the non-citizen will suffer significararim; or

(c) the real risk is one faced by the populatianttoe
country generally and is not faced by the non-ertiz
personally.

Ineligibility for grant of a protection visa

(2C) A non-citizen is taken not to satisfy theesrdn mentioned
in paragraph (2)(aa) if:

(a) the Minister has serious reasons for consitgthat:

() the non-citizen has committed a crime against
peace, a war crime or a crime against humanity,
as defined by international instruments
prescribed by the regulations; or
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(i) the non-citizen committed a serious non-cdi
crime before entering Australia; or

(i) the non-citizen has been guilty of acts trary to
the purposes and principles of the United
Nations; or

(b) the Minister considers, on reasonable groynhat:

() the non-citizen is a danger to Australia's
security; or

(i) the non-citizen, having been convicted bynalf
judgment of a particularly serious crime
(including a crime that consists of the
commission of a serious Australian offence or
serious foreign offence), is a danger to the
Australian community.

Protection obligations

(3) Australia is taken not to have protection igations in
respect of a non-citizen who has not taken all itssteps
to avail himself or herself of a right to enter areside in,
whether temporarily or permanently and however tigtt
arose or is expressed, any country apart from Aslisty
including countries of which the non-citizen isational.

(4) However, subsection (3) does not apply iratreh to a
country in respect of which:

(@) the non-citizen has a well-founded fear ofnbei
persecuted for reasons of race, religion, natiotyali
membership of a particular social group or politica
opinion; or

(b) the Minister has substantial grounds for being that,
as a necessary and foreseeable consequence of the
non-citizen availing himself or herself of a right
mentioned in subsection (3), there would be a mnsél
that the non-citizen will suffer significant harm i
relation to the country.

(5) Subsection (3) does not apply in relatioratoountry if the
non-citizen has a well-founded fear that:

(@) the country will return the non-citizen to dher
country; and
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(b) the non-citizen will be persecuted in thdtestcountry
for reasons of race, religion, nationality, memlieps
of a particular social group or political opinion.

(5A) Also, subsection (3) does not apply in relatio a country
if:

(&) the non-citizen has a well-founded fear tlet tountry
will return the non-citizen to another country; and

(b) the Minister has substantial grounds for being that,
as a necessary and foreseeable consequence ofotire n
citizen availing himself or herself of a right memned in
subsection (3), there would be a real risk that than-
citizen will suffer significant harm in relation tihe other
country.

Determining nationality

(6) For the purposes of subsection (3), the qoestf whether
a non-citizen is a national of a particular countmyust be
determined solely by reference to the law of tioaindry.

(7) Subsection (6) does not, by implication, affetie
interpretation of any other provision of this Act.

23. Subsections 36(3)-(5A) qualify in domestic law Aasii’'s protection
obligations under the Refugees Convention. Thecefiof those
subsections is to require an outcome that an apilis ineligible for a
protection visa if the applicant has a legal righenter and reside in a
third country where the applicant will not be pexged (or harmed
significantly) and from which the applicant wouldtrbe returned to
the country from which he or she has fled.

24. The Tribunal dealt with the application of thoseowpsions in the
following way’

The delegate found the applicants could access tbauntry
protection as they had the right to enter and resid other EAC
countries and therefore were excluded from Austkajprotection
by s.36(3) of the Act.

The evidence before the Tribunal indicates citizeh®urundi
can enter other EAC countries and receive a passayp for up to

37 CB 475-476.
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6 months. Citizens of Burundi who have a contratt
employment in another EAC country can apply forcakwpermit
to stay longer than 6 months. There is no evidéyefere the
Tribunal that either applicant has a contract of @oyment in
another EAC country. They therefore presently hanly the
right to enter and reside for up to 6 months.

Section 36(3) makes it clear that the right to desican be
permanent or temporary. This raises the questibmvioat will

qualify as a right to ‘reside’ temporarily for thpurposes of
s.36(3). There is no minimum period specifiedeadsufficient,
but the term ‘right ... to reside’ suggests more tlanght to a

mere transitory presence. Justice Hill observedWAGH v
MIMIA that while a transit visa, for example, wouldd a right to
enter, it would clearly not be a right to enter are$ide. ((2003
131 FCR 269 at [64].) Whether a tourist visa isviga which

authorises both entry and (temporary) residence ,washis

Honour’s opinion, a more difficult question. Thppécants in

that case held US visas ‘for the purpose of busiaesl tourism’.
Referring to the usual dictionary sense of ‘residgTo dwell

permanently or for a considerable time; have ormdi®de for a
time”: The Macquarie Dictionary (revised“3ed).) his Honour
stated that it would be an unusual, but not imgassiuse of the
word to refer to a tourist: while a tourist may gtéor a time in a
country, that country would not be his or her plateabode, even
temporarily (WAGH v MIMIA (2003) 131 FCR 269 peilHiat

[65].) In the same case, Lee J took a narrowerrapph. Justice
Lee held that the right to enter and reside in €36s a right

which a person may exercise pursuant to a prioregtance or
acknowledgement by the relevant country, to ented eeside
and, implicitly, to receive protection equivalerd that to be
provided to that person by a contracting state undlee

Convention. While the right to reside may not eenmmanent, it
must be co-extensive with the period in which e

equivalent to that to be provided by Australia asantracting

state would be required. (WAGH v MIMIA (2003) FIR 269

at [34].

The Tribunal finds the applicants have a right tbez other EAC
countries and stay for up to 6 months. The Trilbud@es not
accept however that the right to enter and resigdgai6 months
is a ‘right to enter and reside’ as intended by6$3) given the
applicants would have to leave whichever EAC cautitey seek
protection in after 6 months. The Tribunal notes persecution
of political opponents in Burundi is ongoing. COmetbasis of
reports such as the Human Rights Watch report of RIal2 the
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25.

26.

Tribunal is not satisfied that persecution of goét opponents in
Burundi will cease within the foreseeable future within 6
months such that the applicants could return touddi. The
Tribunal finds in the circumstances of this casattBuch a
temporary right to enter another EAC country fortopé months
is not sufficient to amount to a right to enter aedide.

It is, in my view, clear that ss.36(3)-(5A) should read together and
interpreted by reference to each subsection. draeint has not
specified in s.36(3) what length of time would ditnge “temporary

residence” for the purposes of s.36(3). It is anreto seek to impose
some arbitrary temporal limitation on what cong$&tu temporary

residence or residence generally. The courts Isgeeulated, as is
indicated in the parties’ submissions, that a meobresidence would
have to be sufficiently long in order for a perstm obtain the

protection which is to substitute for Australia’sfection obligations

under the Convention. There is force in the redpats’ submissions
in that regard. However, how long that period nb@&ymust depend
upon the circumstances. The determination of wdreth period of

residence will be sufficient for the purposes 86$3) does not depend
upon the interpretation of the words “temporarigrid “residence” in

isolation. Those words should be construed byreefe to the

qualifying provisions in ss.36(4), (5) and (5A)t nay be that, in a
particular case, a stay of only a few days wouldudé&cient in order to

access the protection envisaged by those subsegctionanother case,
a stay of many months might be necessary. Thasasgent requires
an analysis of the legal rights of residence iradiqular country and,
possibly, the practical arrangements for accesgngection in a

country.

It would no doubt be relevant to consider whethee particular
country or countries were parties to the Refugeasveéntion (or, for
the purposes of complementary protection, the hatigsnal Covenant
on Civil and Political Rights and the Conventionaigt Torture).
This approach is in my view consistent with theeslations of Lee J
in WAGH French J (as he then was)W228and Flick J inSZMWQ

That approach is also consistent with the High €®uwecision in

M70/2011 v Minister for Immigratich concerning the former

% [2011] HCA 32.
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s.198A(3) of the Migration Act, which was anotheoysion of the Act
giving qualified authority to the transfer of Aumin's protection
obligations to a third country.

27. Further, the Tribunal’s concern over the questidrether a period of
six months would be sufficient to avoid the harre thsa applicants
feared in Burundi cannot be addressed properlyouttioonsidering the
guestion of whether effective protection from therm could be
accessed in another EAC country. It is an errdmtd consideration
to whether the length of time a person can stayeumadgeneral legal
right would be sufficient to avoid the feared hammthe person’s
country of origin. It is necessary also to consibether that period
would be sufficient to access more specific prabecttor a longer
period, which almost inevitably involves considerat of ss.36(4)-
(5A), and in particular subsections (5) and (5A).

Conclusion

28. It would, in my view, be an unusual case wherea@stten maker could
determine that a right of residence of any tempopariod in a country
would be sufficient (or insufficient) to obtain pection without
considering the application of ss.36(4), (5) and)(5 The Tribunal
erred by attempting to impose a temporal limitatianconsidering
s.36(3) in isolation. In imposing that temporahikation on the word
“residence” in s.36(3) the Tribunal committed agdictional error.

29. It follows that the Minister is entitled to the ieflhe seeks.

30. | will hear the parties as to costs.

| certify that the preceding thirty (30) paragraphs are a true copy of the
reasons for judgment of Judge Driver

Date: 12 April 2013

% That qualified authority is now expressed in sulsithn B of Division 8 of the Migration Act.

Minister for Immigration v SZRTC & Ors [2013] FCCA 1 Reas for Judgment: Page 17



