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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of DematicrRepublic of Congo, arrived in
Australia on [date deleted under s.431(2) ofithgration Act 1958&s this information
may identify the applicant] January 2009 and appieethe Department of Immigration
and Citizenship for the visa [in] May 2010. Theeatgdte decided to refuse to grant the
visa [in] April 2011 and notified the applicant thie decision.

The delegate refused the visa application on teeshhathe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] May 20t review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilee maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

17.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387 anéippellant
S395/2002 v MIMA2003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if



18.

stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameigertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

The Tribunal has before it the Department’s fil&F2010/62093) and the Tribunal’'s
file (1105038) relating to the applicant, and thepBrtment’s file (CLF2010/60255)
and the Tribunal’'s file (1105042) relating to thpphcant’s sister’s application for a
protection visaThe Tribunal also has had regard to the materiained to in the
delegate’s decision, and other material availabliéfrom a range of sources.

Evidence on the Department’s file (CLF2010/62093)

20.

21.

22.

23.

The application form, completed with the assistaofce registered migration agent,
states that the applicant was born on [date delsetéd1(2)] in Likasi, Democratic
Republic of Congo (“DRC”). He claims to be a Colege citizen and not to have
citizenship of, or a right to enter or reside iny @ther country. He states that he
speaks, reads and writes English and speaks SwalilNyanja. He describes his
ethnic group as “Kasai” and he is a Catholic. lde hever been married or in a de
facto relationship. The applicant’s brother livegAustralia. His sister is also in
Australia and she is an applicant for a protectisa. His widowed mother lives in the
DRC. He has four brothers living in Zambia and sisters living in the DRC. He has 3
half-brothers of unknown whereabouts and one hsiéisof unknown whereabouts.

The applicant arrived in Australia [in] January 2ath a Zambian passport issued [in]
July 2008 and valid until [a date in] July 2018e Bfrived on a Subclass 573 visa
issued [in] December 2008 and valid until [a dajeMarch 2011. He has a UN Travel
document numbered [number deleted: s.431(2)] framfa in his name and which he
has in his possession. It is valid for travel facalintries except the DRC. He never
applied for a passport in the DRC. He left illegddly paying a bribe and was guided
into Zambia. He applied for and was granted refigjatis in Zambia and was
registered there with UNHCR [in] February 2000. rideeived assistance from the
UNHCR in the refugee camp. He previously appliadébugee status from the
Department [in] March 2006.

He gave two dates for his departure from the DRRismprotection visa application:
[in] January 2000 (see folio 18) and [on a furttiate in] January 2000 (see folio 25).
He is a citizen of the DRC. He lived in Zambianfr¢a date in] February 2000 to [a
date in] January 2009. He lists 6 addresses inbamhere he resided including the
Mayeba refugee camp. He was in South Africa [iny&maber 2007 during which time
he was interviewed at the Australian Embassy tauraanitarian visa.

He has had 9 years’ education, and does not staalifications.



24. He is seeking protection so that he does not lavettrn to the DRC and Zambia.

25. The applicant provided a statement in answer tatiues 42-46 on the application
form which states as follows:

I, [name] of [address], in the State of WESTERN AWBRALIA, state as follows:
Biographical details

1. I was born in the town of LIKASI in the provinoe KATANGA in the
DEMOCRATIC REPUBLIC OF CONGO (DRC) on [date].

2. 1 am a Congolese citizen. | do not hold any otitezenship nor do | have a right of
residence in any other country.

3. My youngest sister, [Ms A], is currently in AUBALIA with me and is also
applying for a Protection visa.

4. | am currently the holder of a false Zambianspast, which | obtained in
ZAMBIA. | am in AUSTRALIA on a Student visa (subsle573) which expires on
[date] March 2011.

5. I arrived in AUSTRALIA on [date] January 200%r staying with my brother,
[Mr B], at [address]. [Mr B] was granted an offsadtefugee and Humanitarian visa
(Subclass 200) on [date] May 2004 and arrived iRPH in June 2004.

6. | am enrolled at [university] and am in my fiygtar of [course]. | commenced this
course in second half of 2009 and am now in myrs@semester. From January until
June 2009 | enrolled at [college] in [course] faralvanced diploma but only did
only one semester. | wanted to do Nursing but whithe course was full and would
have to wait until second semester 2010 for a place

Family background

1. I am one of nine children. | have five brothaensl three sisters. | also have three
halfbrothers and a half sister.

2. My mother is [name] and she was born in [yead & around [age]. She still lives
in the DRC. My father was [name] and he was bomedone in [year]. He died
sometime in 1993. | was [age] at the time.

3. My father had three wives. My mother, [name]swg second wife and bore him
nine children. We lived in a house in a compoural ttas provided my father's
company. | also have three half brothers and adnstir, who were born to my
father's first wife, [name, who] lived just aroutiet corner from our family also in a
company house. His third wife, [name], did not baan any children. She lived in
LIKASI but not in the compound. My father lived baten the houses.

4. The names of my five brothers and three sisters[Mr A] (DOB [date] [Mr
C](DOB [date] [Mr D](DOB [date] [Mr E](DOB [date]win [Mr F] (DOB [date] twin
[Ms G] (DOB approx[date] [Ms H] (DOB approx. [datills A] (DOB [date]

The names of my half-brothers and half-sister fgr@mes and dates of birth].

5. Two of my sisters, [Ms G and Ms H], are marr@ed my mother lives with [Ms G]
in the DRC. We are in occasional phone contactdbatto the situation in the DRC,
it is difficult to speak very often. [Mr B], [Ms Adnd myself are in AUSTRALIA.

[Mr C] [Mr D], [Mr E] and [Mr F] live in ZAMBIA.

6. The last time | saw my half brothers and sigt@s before we left the DRC in 2000.
As far as | am aware they are still in LISAKI.

7. The province of KATANGA is situated in the southst of the DRC and borders
with ZAMBIA. LIKASI is more or less a compound aimglabout 30 minutes to an
hour's drive from the capital city of KATANGA whiade LUBUMBASHI. It is a well
known area as there are a lot of mines around dretea military camp. My family



are of LUBA KASAIAN. We are a minority tribe in KAANGA. The majority tribe

is the KATANGESE.

8. My father worked for a company called [Compahy believe he was a
contractor. He would get contracted out to worklenrailways as well as other
projects. My mother worked for a large mining comypgdname]. She was
responsible for distributing items to [name] em@ey. They would receive food and
other household items as part of their wages.

9. In 1992, when | was around [age], there wasevicd between the KASAIANS and
KATANGESE. KASAIANS were getting beaten and killedLIKASI. My mother

and father were forced to leave their jobs as thene threatened by KATANGESE.
My father moved our families into a house provitblgdCompany 1] on the other side
of LIKASI in KAKWONTWE. | believe my father thought be safer as it was near
the military camp which made it more secure. It &dmst difficult living all together,
since there was not so much space. There were tsouides between the women, but
they accepted the situation.

10. My father was sick with diabetes. | remembeused to drink lots of water. Even
though we were relatively nearer to the militarynga most of the soldiers were
KATANGESE and my father still must have felt vulable in KAKWONTWE. He
couldn't get any work in KAKWONTWE. My father lefb go to KASAI which is
another province in DRC, and is dominated by KASNB He left towards the end
of 1993. He was hoping that we would be all ablsntve there as we would be safer.
That was the last time our family saw him. We dokiow when he died or where he
is buried, | have been told that he died in DecamB83. | grew up believing that my
father had died from being ill with diabetes. Howeif my father had died from
diabetes or in KASAI, his burial would have beefiotdl and we would have been
told. [Mr B] believes that my father was killed b\rERI supporters [in] December
1993 which is why we have never received officialvs of his death.

11. After my father's death, my father's familieparated. My oldest brother [Mr B]
had already left in 1994 from the house in KAKWONEWEs he wanted to be a
priest. We did not see him again in DRC. We no éritad the right to stay in the
company's house. We moved back to LIKASI arouncb19%e went with our mother
to live in LIKASI, in our old house. We lived quigtWe were told by our mother not
tell anyone we were KASAIANS for fear of being pessted or killed.

12. My mother was no longer working and becamenaalid who suffered from
diabetes and high blood pressure and she had dimge of her legs. In LIKASI, it
was our second oldest brother, [Mr C], who suppbtte family, by buying and
selling fruit and vegetables.

13. | attended the [school] in LIKASI, CONGO, farur years from 1995 -1999,
when | was [age] until | was [age].

Reasons for fleeing DRC

1. Ileft DRC when | was [age] and have neverrmretd. Some things | remember
about what happened to our family and other ind&leave been told to me by [Mr

B] and [Mr C].

2. My second oldest brother [Mr C] was arrestetlGASI, KATANGA in February
2000 by Congolese soldiers. | remember [name], sgr@ our house and telling my
mother that [Mr C] had been arrested. [Name] whagad of [Mr C]’'s and attended
the same university as [Mr C]. | also knew him vaslhe came around to our house a
lot. I was frightened as | knew if you were arrestgou could be killed. | learned later
that [Mr C] had been arrested due to an open lb#drad written as a student
representative against the government of Preski@BiLA. Though the president



was KATANGESE, [Mr C] as the head of the studeptesentatives and other
students, some who were KATANGESE, had all signksdter criticising KABILA's
government. [Mr C] told me he was taken from [nag®shpus, which is part of the
[university], and imprisoned and severely beatemwds [age] at the time.

3. After [Mr C] was arrested, we were suddenly paimsed to be KASAIANS in our
town, and due to the tribal animosity that exisiedecame a dangerous situation for
our family.

4. | remember the soldiers coming to our housenth@ morning. We were all still
asleep. | think there were about three of themy®sarched through the house and
broke things and searched the backyard. | remethbar talking to [Mr D, who] was
studying at the same campus as [Mr C]. He was lthesbmale in the house at that
time. They were questioning [Mr D] as to what wiss [C] on about, is there some
kind of connection with the rebels, who does [Mrnt&lk to. They took [Mr D] with
them. As soon as the soldiers left with [Mr D], mgther told us she was going to
see the priest at our church for help. [Mr D] ratd later in the afternoon by himself.
He had been to see the priest before he came hoemeember he had a bandage
wrapped around his arm. He told me later that ltkldeeen beaten. He had been tied
up, his clothes were removed and the soldiers poweger on him to get him to say
something. He was badly injured and was takendakiurch hospital by our priest.
5. Over the next 10 days or so | saw soldiers erptoperty and their cars parked on
the street. We knew we were being watched. Theydwoame into the house any
time, day or night. They would question [Mr D] asmimetimes my mother. They
would push us in a corner with their batons andotlte of their guns and order us to
stay there. The soldiers came to our house everyodabout 10 days. Nobody was
allowed to leave the house during those 10 dayst Miiothe time they would put us
in a bedroom for hours and wait for us to talkarthe rebels to arrive.

6. KATANGESE call KASAIANS Kilulu which means insed’he meaning behind
the name is to say that KASAIANS are insects aadl ey are nothing and you can
kill them. The soldiers in the house were callisgklLULU. Once the soldiers were
at our house people also started gathering outisedproperty. They now knew we
were KASAIANS and started shouting out KILULU ariht we were causing trouble
to President KABILA. When | heard that | becamerem®re frightened as now they
knew we were KASAIANS and could come into the hoaisé kill my family.

7. [Priest 1] was our priest from our [church] ifKIASI. He was also a friend of the
family and would visit us regularly and often caower for meal. During those 10
days | remember [Priest 1] coming to the house wthersoldiers were not around.
[Priest I] told my mother that [Mr C] had calledhiand that he was still alive and
had escaped to ZAMBIA. We had thought he had bdkuk

8. [Priest 1] arranged for us to follow [Mr C] angket him in the market at [Town 2]
in ZAMBIA one week later. The next day my mothavr[E], [Mr F], [Mr D], [Ms A]
and myself were picked up from our house by [Piijeghd a friend in a small van. It
was still dark when the van came. | was asleepaydhother told me that it was
time to go.

9. We took our mother to the church and she andgfl remained. We could not
leave her in our house and she was not well entugtrvive the trip to ZAMBIA.
[Priest I] took our mother to our sister [Ms G]'suse in KOLWEZI.

10. My mother still lives in KOLWEZI. It is not sathere but [Ms G] is married to a
KATANGESE man and they pass themselves off as KAGEHSE. [Ms H] is also
married to a KATANGESE man. They both became pregyaad married



KATANGESE men and left home well before [Mr C] wasested. My other sister,
[Ms H], lives in [town]. We do not have much coritagth [Ms H].

11. [Priest I]'s friend took us straight to [townyhich is an official border to
ZAMBIA. There are people who live around the borgeu can bribe who can take
you around the official border into ZAMBIA. [Prielts friend had arranged to pay a
bribe to one of the guides who led us through tghkand into ZAMBIA. It took us
two days to get into [Town 2], where [Priest 1] divl C] had arranged where we
would meet. We were fortunate though as the guideigled us with food. What |
remember about the two days was walking and slgepremember walking during
the night. When we came to a village we would sames rest for half an hour.

12. During this time, a soldier who was guarding [8] in KASAPA prison took pity
on him. The guard took [Mr C] in a car and he fdltt C] that he was supposed to
kill him. He let [Mr C] escape without [Mr C] hawrto pay any money. The guard
told [Mr C] that the road they were on would leadZAMBIA. [Mr C] managed to

get a ride on a truck. The truck driver drove [Mrt€[town] which is close to the
border of ZAMBIA and gave him some money. [Mr C]sna such a bad state after
the beatings he endured that the truck driversfaity for him. In the DRC, you
understand what has happened to someone who laskeald as [Mr C]. The truck
driver also arranged for a guide to lead [Mr CpIiZIAMBIA without going through
the official border. [Mr C] told us about his eseaphen were reunited in ZAMBIA.
13. We met [Mr C] in the market at [Town 2]. Therket is not that big so it was
quite easy to find him. | was [age] at the time bwas shocked by the way his face
looked. That memory still stays with me. His facaswdisfigured from the beatings he
had sustained whilst imprisoned in the DRC. [Mit@jk us to NDOLA by bus using
the money that was given to us by [Priest ], which large town in ZAMBIA, but is
close to [Town 2]. It takes about half a day tovdrirom [Town 2] to NDOLA. We
spent a day there, and from there we went to LUSAigAus. We struggled to find
[Town 3] at night and spent the night at the basigh. The next day we asked for
directions [Town 3] which is where the UNHCR offiaas located. We spent about a
week in [Town 3], where we were registered as reésgand were all put on [Mr C]'s
UNHCR card as dependants. His card is [numbeliktéd that [Mr C]'s date of entry
as [date] February 2000. [Mr D] was also issuedrd érom the UNHCR, [number].
His card states that his date of entry was [datehidry 2000. | do not know why the
dates of entry are different. [Mr D] was with ug tlthole time when we fled DCR. |
believe that [Mr C]'s date is the correct date tatarrived. We were then transferred
to MAYEBA refugee camp by lorry with other refugegBown 3] is about one hour
drive from the MAYEBA camp. We stayed at this cafmgm February 2000 until we
moved out in 2005.

14. My brother [Mr B] also ended up in ZAMBIA asefugee and apparently arrived
in February 2001. We thought that [Mr B] was gtyiing to be a priest in
KINSHASA. It was not until late 2004 that we fouadt he was in ZAMBIA. The
date and his reasons for claiming to be refugestated in his UNHCR resettlement
form.

15. In 2004 my brother [Mr C] was selling [food]time markets in LUSAKA. When
he found out about [School 4], he went there tastegfor computer classes, and was
told by the secretary [name] that a man with threame [name] had been working at
[School 4] in LUSAKA, but had just left for Austral [School 4] is in the middle of
the city in LUSAKA. It is about an hour or two's\wilr from the MAYEBA camp. By
the time [Mr C] found out it was [Mr B, he] had @frdy been accepted as a refugee
and had moved to AUSTRALIA around June 2004.



16. As far as | know, [Mr B] never stayed at MAYEBIA the DRC, he was studying
with Jesuit priest, since he was trying to becondesait priest himself. That is why
when he arrived in ZAMBIA, it was easy for him tet@ job at [School 4]. For
refugees like us, we have no right to live in LUSRAKand we cannot leave the
MAYEBA camp unless we have a pass out. Due todssij connections, [Mr B] was
able to obtain authorisation to stay in LUSAKA amadrk at [School 4]. After [Mr B]
left for AUSTRALIA, someone from [School 4] senthian email to let him know
that [Mr C] was in ZAMBIA.

17. From early 2000 until early 2005, | lived witty sister and four brothers as
refugees in the MAYEBA Refugee Camp in ZAMBIA. Waue been registered as
refugees by the UNHCR since February 2000.

18. Around January 2005 all six of us moved ouhefMAYEBA refugee camp to
[Suburb 5], a suburb in LUSAKA, ZAMBIA, in order attend [School 4]. [Mr B]

had taught at [School 4] and advised us to stuesethfter our first email contact with
him. We did not have access to education in theyed camp which is why we
moved to [Suburb 5]. It was very difficult to gepass out from the camp to go to the
town to study or leave as we had to pay a bribewate told that we had to spend 10
years in LUSAKA before we could get a study permit.

19. When we moved to [Suburb 5] the first timeanuary 2005, we managed to
obtain a pass out for three to four months. We paidbe for this pass. [Mr B] sent
the money to [MR C] to obtain this pass out. [Sbklrwas about a one hour walk to
[School 4], where we studied. Once the pass hanlezkwe decided to take the risk
to stay on at [Suburb 5]. We had started goingstthpol 4], and felt much more
hopeful than just being in the camp. At least weenstudying something. In [Suburb
5] we rented out a one room house that was behimgger house. We risked being
imprisoned for a period of timéd.is unlikely that we would have been deporteasin
the UNHCR or [School 4] would have intervened.

20. [Mr B] started sending money from the time vael lemail contact with him. [Mr

B] sent money for all of us to support ourselvesattend school and for me to be able
to obtain the documents to come to AUSTRALIA.

21. All six of us were studying at [School 4] and all lived in [Suburb 5]. [Mr C]

was studying computer skills and English; | studigalish initially, and then
combined it with computer classes; [Mr D] was doing same, and [Mr E], [Ms A]
and [Mr F] were studying English. English classeserthree days per week. The rest
of us who studied computer classes attended fiys @waek, doing one class in the
morning and one class in the afternoon.

22. In early 2005, when | was around [age], noglafter we have moved to [Suburb
5], [Mr C] was badly beaten when we were livingrthd remember it was night time
and we were about to fall asleep. Two people carsiee, but I think there were some
others outside, since we could hear noises, papaaking French and Swabhili
outside our room. We understood them to be Congoleso of them pushed in the
door, and ended up asking "Who is [Mr C]? Whatyne doing here in LUSAKA?"
They asked him if he was in contact with the relagld trying to get into KABILA's
way. They pushed the rest of us aside. One of thasitrying to beat [Mr C] with
some kind of military belt. He used his fists. kst of us were pushed into a corner
and the other attacker hit the belt down on therfleeside us to keep us quiet. It
happened so fast. [Mr C] was not saying anythirigeyTtold him to stay away from
KABILA. [MR C] kept on saying "l am not doing anytig.” They left and [Mr C]

was lying on the floor. He was bleeding badly. [Mrand | took him to [hospital].

He received stitches in his face and his arms wanelaged. We reported the incident



to the police that night. The police asked for miugee card. They did not ask for
our pass out at that time. | have attached a pbpioof his medical report which was
attached with his humanitarian visa application.

23. A day or two after the attack, we went bacth®camp. We knew we had to
move because the attackers would come back agana$ted two or three weeks in
the camp before we decided to leave the camp aghecamp was not all that secure
either People had been attacked in the camp at nightidinsure but | think that [Mr
C] managed to get another pass out for severallhmoW{e were trying to organise
our humanitarian visa application to AUSTRALIA, asiill trying to go to school.

We moved to another address in [Suburb 5]. It'tecaubig area. This time we moved
to the other side of [Suburb 5]. close to [Mr (fignd, [Mr J]. We rented and lived

in one room that was part of house. The rent wasral 200 000 kwatcha a month.
This is around $20 or $30 a month.

24. On [date] March 2006, my brother [Mr C] applfed refugee status for all six of
us to come to AUSTRALIA and join [Mr B]. In 2007l aix of us went to the
Australian embassy PRETORIA in SOUTH AFRICA foriaterview.We took a bus
from LUSAKA to SOUTH AFRICA. The bus passed throlyivBABAWE. Our
travel documents were checked at the border. Ndymabple from ZAMBIA do not
require documents to enter ZIMBABWE. As refugeeswege required a transit visa
and we did not have these visas. We spent the atght border. We were provided
with a mobile phone by the Zimbabweans and we ctedg{Mr B] in AUSTRALIA.
We were told it would cost $100 for each transi$600 in total. [Mr B] also
managed to reschedule our interview in PRETORIAeWWwe arrived at the SOUTH
AFRICA border we were told that we did not requargansit visa to travel through
ZIMBABWE.

25. [Mr C]'s application was rejected on [date] Mavoer 2007. We were interviewed
by [name], a senior migration officer, who saidttf\r B] had indicated that he had
seen us in ZAMBIA before he left for AUSTRALIA. Tdis incorrect. We never saw
[Mr B] in ZAMBIA.

26. We were also told that there was a doubt ash&iher we were all brothers and
sisters. However we were never offered any champeave otherwise through DNA
testing. At the time our application was rejectbe, Department wrote to [Mr B]
informing him of the reasons we were rejected.

27. When we returned to MAYEBA Refugee Camp we wele: that some people
had broken in to a house in the camp, not our hamstasked where [Mr C] was and
where was he living.

28. In early 2008, [Mr C] was badly beaten agaid anr house was vandalised. Just
after we came back from SOUTH AFRICA, [Mr C]'s fni@, [Mr J], told us that some
people speaking French and Swabhili were lookingNbrC]. [Mr C], [Mr D] and |

had just come home from [School 4] at 6pm. Theratfvee were visiting with
neighbours. There were three or four men who fadidws into the house. It was still
day time. They asked similar questions as in ttgb20tack about what [Mr C] was
doing, why he was against KABILA, that he shouldpstrying to get into KABILA's
way and was he trying to get in contact with reb@s C] kept on telling them he
was not doing anything against KABILA. They wenrgrtg to hold him in choke

hold. [Mr C] was not fighting back. [Mr D] was begmeld by one of them. | managed
to get away before they came inside. This timey thén't beat [Mr C] too badly.
They were there for less than 10 minutes, and ttheynwere gone. | do not think that
the people were the same people that attacked [Mr 2005.We believe that the
men who attacked [Mr C] both times were doing sdeawrorders, directly or



indirectly, from EDDIE KAPENDE who was high in timeilitary in KATANGA and

is KATANGI himself.

29. That night we slept at [Mr J]'s house, andftil®wing day we went to another
suburb called [name] in LUSAKA. It's another compduWe stayed at [name] house
for a few days. He was a senior teacher at [Schpdlhen all six of us moved back
to the camp in MAYEBA. We had no problems gettimgkinto the camp. In the
camp, getting in is not a big deal. The main probig getting picked up by the police
when you are travelling as a refugee, especiallyeifvere all travelling together.

30. After we moved back to MAYEBA refugee Camp veelonger formally studied
at [School 4]. We would sometimes go to [Schodiodlise the computer and the
internet. It took around around one and a half stoiget to [School 4] by bus.

How | came to AUSTRALIA

31. After our refugee visa application was refuse8OUTH AFRICA, | felt really
bad. | went to ZAMBIAN immigration in LUSAKA to makinquiries about
obtaining a legal study permit to study in LUSAKIAmigration refused to speak to
me and | was detained for not having a pass oo¢ io LUSAKA. Immigration told
me they were going to send me to prison. They atbme to call [Mr B] in
AUSTRALIA [Mr B] spoke to them, [Mr B] was able twontact one of his friends
who worked afSchool 4] in LUSAKA to come to immigration and ptne $500 AU
for me to be released.

32. | found out about a Zambian migration agendgency 6] in LUSAKA, that sent
students overseas to study. It was located in gaddlr| said | wanted to study nursing
in AUSTRALIA and inquired about what was requirederms of passport, the
English test, bank statements and money for thee Visas told by one of the
secretaries that | could not travel using my UNvEtdDocument and that if | had a
Zambian passport | would be able to study in AUSTRA

33. The name of the man who supplied me with tlsspart was [Mr K]. He is a
Zambian. He did not work for [Agency 6]. He is knowm LUSAKA for obtaining
false passports. You had to call him and organiseeting place. | met [Mr K] at
[School 4] in LUSAKA. | had to pay him $200US angdeyhim photos and my
details.

34. My real date of birth is [date], but on my gass$ it is written as [date]. My
UNHCR card, the date provided on [Mr B]'s ResetmtinRegistration Form and on
[Mr C]'s UNHCR card record my correct date and yefbirth. [Mr K] changed the
year of my birth on the passport because he saakltoo young and that it would be
easier to be accepted for study in AUSTRALIA if dsvolder.

35. When | presented my passport at [Agency 6]USAKA | didn't have a bank
statement. You were required to show that you heett@in amount of money to
study in AUSTRALIA. | paid an extra $700 US to abta bank statement from [Mr
K] to provide to [Agency 6]. It took two months get the bank statement and then |
went to the office to [Agency 6]. [Mr K] also obiteid the required Year Twelve
Zambian school results. [Agency 6] then sent merfedicals which were on the
same street as their agency. | sat the Englistateise British Council and had to
show my Zambian passport. | passed the Englishitedirst time. | was then granted
a student visa to study in AUSTRALIA.

36. | was frightened about coming to AUSTRALIA dsnew | could be caught with
false documents. As my documents were not questipvie B] and | thought that
[Ms A] might be successful in applying to studyAWSTRALIA as well. About a
month after | arrived | contacted [Mr C] and ask&a to contact [Mr K] to organise
a passport [Ms A]. [Mr C] has a mobile phone betréhis no coverage in the camp.



26.

27.

28.

He has to be in LUSAKA to speak on his mobile phaxsother way of contacting
the family is that they call from a pay phone in®AKA and then we will call them
back. In about April or May 2009 [Mr B] applied fweedom of Information to find
out why [Mr CJ's application had been rejectedolbk about five months for it to
arrive. The people at Freedom of Information haggius [Mr B]'s UNHCR
application and so we had to apply again for [Mis@pplication. This took about
three months.

Reason for delay in applying for protection

37. | waited for until [Ms A] was safely in AUSTRAA before we applied for
protection and the wait made me very anxioushtid applied for protection before
[Ms A] had arrived then there would have been alisbl no hope of her ever leaving
ZAMBIA. If | waited until she arrived then | knewé¢re could be some hope. [Ms A]
arrived in January 2010. We both attended [ageforydn initial appointment in
March 2010 after waiting a couple of weeks to geappointment and [agency]
assisted me in preparing my application for pradect

Fear of returning to DRC and ZAMBIA

38. Our family cannot go back to the DRC becauseladt happened to [Mr C] and
also to [Mr B]. | was only [age] at the time wetlblit | still remember the soldiers at
our house in LIKASI and how we were treated. Thaeagoldiers are still in the
town. If we went back to the DRC we would not sueviUnlike our sisters, who are
married to KATANGESE men and left home before [Mmi&as imprisoned, we
could never be secure.

39. Even in ZAMBIA we are not safe. People from BRC are sent to check on us in
ZAMBIA. Even where we study in ZAMBIA, there argatge people who speak
Swahili and French asking for [Mr C]. This is hovwe wnow they are from DRC.
These same people even come into the refugee casgoave must always be
vigilant. We are frightened in the camp and tardéteve live illegally outside of the
camp.

40. There is nowhere for us to stay. | am so arsxaout my situation and | am
always concerned whether we have a future. Thigiisl am seeking protection in
AUSTRALIA.

The applicant provided with his application ceetificopies of his Zambian passport,
his UN travel document which expired [in] Octob@02, and a copy of a medical
report in respect of his brother [Mr C].

The delegate accepted that on the basis of thargyaaformation a person with a
political/human rights profile is in danger of pecstion by the DRC government
authorities and non-state agents, but found thangihat the applicant was never
guestioned or harmed by the DRC authorities, it gueestionable whether he was of
any interest to the DRC authorities. The delegatedthat the sole act that resulted in
his brother’s political profile occurred in 2000ckthe last attack on him was in 2008,
that it could be argued that he no longer had &lpmwith the DRC authorities. The
delegate questioned whether the DRC authoritiesieymuted a political profile on the
applicant. The delegate did not accept that tipiiat had any political/human rights
activist profile which would lead to persecution.

On the basis of the country information and theiappt’s profile, the delegate did not
accept that the applicant would stand out as etkagaian if he returned to Katanga,
and that the country information does not suppgatitypotheses that harm would result



from this fact alone. He did not accept that theas a real chance that the applicant
would be persecuted for his nationality upon retorthe DRC.

Evidence on the Tribunal’s file (1105038)

29.

30.

31.

Theapplicant appeared before the Tribunal [on twoglatEAugust 2011 to give
evidence and present arguments. The Tribunal etssved oral evidence from [Mr B],
[Ms A], and [Mr J]. The witnesses gave evidence with #sestance of a Swahili
interpreter (Katanguan dialect).

The applicant was represented in relation to thive by his registered migration
agent.

[In] August 2011 the applicant’s representativerMarded to the Tribunal a lengthy
detailed submission. The submission set out e Feamework in respect of the
criterion for the grant of protection visas, baakgrd information on the DRC, details
relating to the basis of the applicant’s claimpootection, and a response to the
delegate’s reasons for decision. The Tribunal bad the submission and taken it into
account in its assessment of the applicant’s claims

Applicant’s evidence

32.

33.

34.

The applicant confirmed that the information giweris application was all correct.
He added that he did not know how he would surinvite DRC today, and that his
life will be at risk if it is found out who he isle indicated that his family has been
chased in Zambia, and twice they have found thdra.Qhief of the DRC Police John
Numbi completed his studies at the same univeegsitlyis brother, and knows the
applicant’s family since he lived in the same asdéhem, and the applicant fears for
his safety if John Numbi finds out who he is, siheeknew of his brother [Mr C]'s
involvement in politics. He indicated that John Naiwill harm him because he
believes he and his family are in contact withrittgels, and that they are against
President Kabila, and because they are KasaiadKasaians are regarded as being
against the regime. He indicated he would havelpms because he is Kasaian, and
he fears tribal animosity against him. With thecébns coming up anyone who is
against President Kabila is in trouble, and peapéebeing oppressed, and that
Kasaians are not supposed to vote in the forthcgpmliection.

The applicant confirmed the details of his famifyodgin, and their current
whereabouts. He indicated that as he was growirfteupad been told that his father
was sick and had died, but that the truth is tiafather was killed after he left for
Kasai as he was on the same train as others whopeesecuted and killed on account
of their being Kasaian.

The applicant’s two sisters live in the DRC, ansliiother lives with one of them.
They live in Kolwezi and are married to Katangamkp protect them. He last had
contact with them 5 months ago. He is not awarethiey are experiencing any
difficulties in the DRC. The applicant’s four bretis are presently in Lusaka, Zambia.
They live there illegally, their passes having eggia long time ago. The applicant is
not aware of the whereabouts of his half siblitdjs.brother [Mr C] now suffers from
TB and the applicant is in contact with him throdmé brother [Mr D]. He is not

aware of his brother [Mr C] having experienced prgblems since 2008, and does not



believe he is politically active in Zambia. His trers in Lusaka have not experienced
any problems as they do not talk with anyone ¢r=ai@yone their names.

35. The applicant indicated that in Katanga a persounlavknow that he was of Kasaian
ethnicity by his name, and by the way he speakshiiwd hey would not be able to
identify him as Kasaian by his physical features.

36. The applicant provided details of why his familft ilne DRC in 2000 and the details
accorded with his written statement. He was onfje[deleted: s.431(2)] at the time his
brother [Mr C] was arrested, however he clearlyesrbers soldiers coming into their
house, and he remembers leaving the DRC about eak after [Mr C]’s arrest as he
left his mother behind, and this was the last tiraesaw his mother. He recalls that men
in jeeps kept their house under surveillance, cgraimd going, and that he watched
them from the window. He stated that his brotiér D] was mistreated at the time of
[Mr C]'s arrest because the soldiers were tryinge¢binformation out of him. He gave
details of the family’s journey to the Zambian bamdand their reconciliation with his
brother [Mr C] who was waiting for them in Zambia.

37. The applicant provided details of the family’s esipeces in Zambia, which details
accorded with his written statement. He spoke atimibeating of his brother [Mr C]
in 2005, and that President Kabila had people isaka oppressing people. He
indicated that when the family returned from thimigration interview in South
Africa in 2007, they were told by [Mr C]'s friend/r J], that soldiers wearing bayonets
and soldiers belts, had been to the house askiriyifaC], [Mr D] and the applicant.
He provided details of the assault on his brotMar€] by men in civilian clothes, in
January 2008, which accorded with his written statiet. The family realised that it
was not safe for them to stay in Lusaka, and tiasecurity forces from the DRC
operated in the Mayeba refugee camp.

38. The Tribunal asked the applicant why, in circumséswhere President Laurent
Kabila was assassinated in 2001, he feared haawesult of his brother [Mr C]'s
arrest in 2000, due to an open letter he wrotesasdent against the government of
President Laurent Kabila. He responded that Peesidaurent Kabila’s son is now the
President and they are still the same people irepow

39. When asked if he could relocate to the central ipams of Kasai he indicated that he
did not know anyone there and that he could stilharmed there, and that in the
capital city of Kinshasa, things would be worselion there. He indicated that if he
could be found in Zambia, he could be found inHfEC.

40. The applicant gave evidence about how he obtairseeddmbian passport and his
evidence was consistent with his written statenmgatnever applied for a passport in
the DRC.

41. The applicant has never been involved in politicthe DRC, Zambia or in Australia.
Evidence of [Mr B] (applicant’s brother)

42. The witness gave evidence regarding the familyésiti the DRC, before he left for
Kinshasa to study to be a Jesuit in 1994. Hermdlihe nature of the ethnic conflict in
1992, and the impact of this on Kasaians who wereefl to leave their homes and go



43.

44,

45,

46.

to different cities. He indicated that in Decemb893 his father was forced to leave his
job at [Company 1]. His family were not safe aheyttoo had to leave their home and
find refuge in another place. He believes thafdtiser was killed [in] December 1993
as many people were killed that day and his fatlkeeer returned home. He believes
that if his father had been alive he would havarretd home.

The witness did not have any communications wighféamily from the time he left
home in 1994 until he came to Australia in 2004.ddecribed how he resumed contact
with his family, through a friend of his [name], wkvas the secretary at [School 4] in
Lusaka, Zambia and which he had attended. He th#imed the ensuing
communications he had with his family from thateinte learned about the attack on
his brother [Mr C] at [Suburb 5], Lusaka, and thabple who spoke Swabhili had been
asking about things that had happened in the DRIGnay he ([Mr C]) was against
Kabila. He described the lack of security in thaydba refugee camp and how people
from the DRC would attack refugees in the camp.

As a result he lodged an application for his fanlyome to Australia, and
subsequently they went to South Africa for an wmitaw. Whilst the family were in
South Africa [Mr J] told [Mr C] that some peoplecheome looking for him. They
knew the names of [Mr D] and [the applicant] andispSwahili. They were security
people and had big knives. On returning from Sd&iftlca [Mr C] was attacked a
second time, in 2008.

When the Tribunal enquired what prompted the wirtedeave the DRC he provided
details of the circumstances leading to his impnisent which was as a result of two
articles he wrote for the university magazine, ontcal of President Laurent Kabila
and one critical of Joseph Kabila. The Jesuitd f@i him to go to Zambia and he
arrived in Zambia in 2001.

The witness indicated that he had been attackeZiomgolese security people on two
occasions in Zambia, once in 2002 and once in 2003.

Evidence of [Ms A] (applicant’s sister)

47.

48.

The witness gave evidence with the assistance oftarpreter.

The witness gave evidence of the first attack arbhather [Mr C] in their house in
[Suburb 5] in Lusaka. The details accorded wittageaph 43 of her written statement
in support of her own application for protectiorL£2010/60255). She indicated that
men had broken into their house without knockind asked her to sit in the corner,
and yelled at her to keep quiet, whilst her brofMarC] was taken outside and beaten.
She described the attire of the perpetrators aaicthiey had belts like soldiers and
guns. In respect of the second attack on her érgkr C] she confirmed that she did
not witness this, but indicated that it was afteytreturned from their trip to South
Africa, and that it happened after her brother lleétchis English classes and she was
playing at neighbours. Her brothers told her aliptibat her brother [the applicant] had
run away and her other brothers were arrested tyMIsC] was attacked.

Evidence offMr J]

49.

The witness gave evidence by telephone with thistasse of an interpreter.



50. The witness was born in [year deleted: s.431(2)]las@s in Lusaka, Zambia. He
knows the applicant through his brother [Mr C], wiehas been friends with since the
end of 2005. They met at [School 4] and studiediBngogether.

51. The witness indicated that when [Mr C] and his gmient to South Africa in 2007,
they had no one to look after their house and féaheir house key with him. He knew
that they had a brother in Australia who was spongdahem and that they had to
attend an interview in South Africa.

52. After they left for South Africa he went round thexk on the house and he found
people standing beside the house. They spokertanhihe Zambian language and
asked after [Mr C], and then [Mr D] and [the apphd]. Initially he thought they were
friends of [Mr C]. They asked if they were at horaad he told them that they were in
South Africa. The men were in civilian clothes heeehe then noticed they had police
belts, and big knives. When he saw the knives &® sgared and started to run away
because he thought these people very suspicidus.men then began using Swabhili.
After that he stopped coming to the house to cloeck since he was too scared.

53. When he relayed this incident to [Mr C] when heineéd from South Africa he told
him that this was not the first time. [Mr C] thetd him of the attack on him in 2005
by Congolese people.

54. The witness then provided details in relation ® 2008 attack on [Mr C]. The witness
and [Mr C] and his brothers returned home fromrteeiglish classes. They dropped
the witness off at his place and then went on éir thome. Later that night (at 22.30
hours) [Mr C] and his family arrived at the witnessuse, wanting to stay the night,
and [Mr C]'s leg was bleeding and his younger beotlas crying. [Mr C] then told
him what had happened. The same people as befacked him. [Mr D] had tried to
put up a defence, and was pushed up against theawdl[the applicant] ran away.

55. The witness indicated that [Mr C] now suffers frdfd and has blocked ears and
cannot hear. They are no longer able to understaok other.

COUNTRY INFORMATION
General information

56. According to Minority Rights Group International B&G), the DRC continues to
experience a series of ongoing violent conflictsich are often driven by the
competition for lucrative natural resources and petimg ethnic agendas, and which
involve the military and numerous armed grotips.

57. The United Nations Organisation Stabilisation Missin the DR Congo (MONUSCO)
consists of 39,000 staff, including approximatelyaDO military personnel.
MONUSCO’s mandate was due to expire in June 20d&ekier, the United Nations
(UN) Security Council has extended the mandatd 8atdune 2012. TheN News
Servicestates that while the security situation in the DS improved in recent years,

! Minority Rights Group International 2011, ‘Statietie World’s Minorities and Indigenous PeoplesilyJ



“many challenges remain before stability can béoresl in conflict-affected areas,
especially in the north and east”.

58. Groups of armed rebels are active in the DRC, ave bheen a continuing source of
instability. To illustrate the extent of the profmein January 2008, the DRC
government signed a peace agreement with 22 armegsf In DRC conflict areas,
unlawful killings, torture, recruitment of child lsliers and sexual violence are
reportedly widespreatiAdditionally, the US Department of State citedesaV
examples of state forces operating with impunitgjuding carrying out unlawful
killings of civilians? Military high command does not have full contrekoits ranks,
as demgnstrated by some commanders’ noncompliatic®sders to release child
soldiers:

59. Subsequently, the DRC faces significant humanitacteallenges. As of 31 March
2011, there were approximately 1.7 million intelpdisplaced persons (IDPs) in the
DRC. An additional 817,250 former IDPs returnedheir homes during the period
October 2009-March 2011The DRC has also suffered from outbreaks of measid
cholera. According to the Catholic Information Seevfor Africa, there were 115,484
registered cases of measles, including 1,145 déatiaseen September 2010 and 15
July 20113 In April 2010, the DRC health minister was quogedstating that at least
700 children under five years of age were dyingheday, due to hunger and
malnourishment, in five provinces: Equateur, Kakaisai West, Katanga and
Maniema®

60. In the context of security concerns as noted abewerces report concerns that political

\lllicilzence may escalate ahead of presidential elessoheduled for November 20%1.

2 ‘Security Council extends mandate of UN missiodR Congo’ 2011UN News ServiGe)JNHCR Refworld
website, 28 Junkttp://www.unhcr.org/refworld/docid/4e1c04962.htmAccessed 26 July 2011

3Ultimately, this agreement was not respected. Beéernal Displacement Monitoring Centre & Norwegian
Refugee Council 201@emocratic Republic Of The Congo: Over 2.1 millib#®s in the context of
deteriorating humanitarian condition4 February p. 8ttp://www.unhcr.org/refworld/pdfid/4b8794d12.pdf
Accessed 5 March 2010
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displacement.org/8025708F004BE3B1/(httpInfoFile$sY88C1CED644ECDC125788800350FF0/$file/drc_oc
ha_insecurity-displacement_marl1.pdfAccessed 26 July 2011
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hunger-drco-38484.htmat Accessed 26 July 2011

1% |nternal Displacement Monitoring Centre 2011, ‘Dimmatic Republic of the Congo: Displacement,
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61. Eastern DRC — North and South Kivu .Together, N&ithu, South Kivu and Orientale
provinces comprise the most unstable areas of B@.0rhe neutralisation of armed
groups in the Kivus has remained limitédn 2010, there were 198 attacks reported
against humanitarian actors in the Kividhe north-eastern DRC also includes the
volatile Ituri district, where armed groups havebeactive since 1999Rawandan
Hutu rebels known as thieorces Democratiques de Liberation du RwafeBLR) are
active in the Kivu provinces. In July 2011, oveOlgeople reportedly fled a joint
Congolese-Rwandan military operation in easterngdpand crossed into neighboring
Uganda. The aim of the operation was to rout refoets the ared® 10,000 people
were displaced in South Kuvu during FDLR attacksrdpuMay 2011

While theUN News Serviceeports that the FDLR has been weakened and sema s
figures repatriated to Rwandathe rebels committed numerous human rights atinses
the Kivus, including mass rap&Sexual violence in the Kivus is reportedly cometitt
by both foreign and Congolese armed rebel grougpsiedl as by some FARDC
elementg? A United Nations assessment found that in Jund 2DRC government
troops committed mass rape of 121 women, oth&egitment of civilians, and

pillaging in several remote villages in South Kimovince?! Similar attacks, involving
the rape of 47 women, occurred in North Kivu duriecember 2016
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In June 2011, thelN News Servicaoted that former rebels who had not been absorbed
into the army also presented a security risk forukgivilians?®

Eastern DRC — Katanga

Katanga province, in eastern DRC, is rich in coppebalt and uranium. In Katanga, as
well as in the Kivus, state army troops and rebetds have reportedly “routinely”
forced men and children to mine for minerals amd twer their productiof* Whilst

the area appears to be more stable than its Kilghbeur$®, sources report a history

of armed activity in Katanga. Lubumbashi airpantihe provincial capital, was
attacked by a group of approximately 20 armed mdrebruary 2011. The men were
reportedly attempting to gain control over a nearinitions basé®The eastern areas
of the province in particular remain subject toalekiolence?” Key groups include the
Katangan Tigers and the Mai-Mai militia. The Katangrigers are descendants of
Moise Tshombe’s forces, who fled to Angola whendishe’s secession movement
was put down by Mobutu in the 1968¢° The Mai Mai of northen Katanga were
originally recruited in the late 1990s to prevemtdRdan troops from reaching the army
base and Lubumbashi, which were of strategic inapae to the then president. In
2006, the International Crisis Group (ICG) namesl Mai-Mai as Katanga’s greatest
security threat, and the cause of 310,000 intefisplacements’

The UK Home Office reported that some Katanganlrglmips were disarmed in
20073! The International Crisis Group (ICG) reported thgthe same time, local
conflicts in Katanga were “disconnected from th&amal power struggle and reduced
to marginal, albeit brutal, theatres of competitimtween local warlords™
Additionally, the UK Home Office reported that watlit assistance to re-enter civilian
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life, demobilised fighters became a source of inggcfor locals>® implying that some
turned to criminal activity.

Northern DRC

The Lord’s Resistance Army (LRA) is a major armebal group, initially formed as a
movement against the government of Uganda. The h&4 reportedly been
committing attacks on civilians in Province Oridataince 2005 In June 2011, the
UN News Serviceeported that the LRA continued to threaten aw, “using brutal
tactics”, as they moved between the DRC, the CleAfrecan Republic and Southern
Sudan. However, according to the UN, the total nemab LRA attacks against
civilians has fallen, and the rebels themselvepately equipped® According to a
survey conducted by Oxfam, LRA attacks in the DRSuited in 26 deaths and 23
kidnappings during June 2034The LRA reportedly attacked two villages in May
2011, looting humanitarian assistance and abdu@sngeople, including 14 childréh.

Western DRC

Inter-communal clashes in western DRC’s EquateaviRce has also contributed to
the number of displaced persons from within the DR@ 2 February 201BBC
Monitoring Africareported that rival ethnic communities had clasbwst fishing
territory. The report stated that “more than 206gde have died and another 150,000
have fled to the neighbouring Republic of Congasif009, when fighting erupted
between the Lobala and Boba clans in Dongou, Equ&evince™? According to the
Office for the Coordination of Humanitarian Affaf@CHA), over 120,000 displaced
people from Equateur were residing in the neighinguRepublic of Congo as of
December 2016’

62. The US State Department’s Bureau of Democracy, HuRights and Labor'2010
Country Report on Human Rights Practices in the Bamatic Republic of Congstates
that :
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In all areas of the country, state security form@stinued to act with impunity
throughout the year, committing many serious ahusekiding unlawful killings,
disappearances, torture, rape and engaging imanpdrrests and detention. Severe
and life-threatening conditions in prison and detenfacilities, prolonged pretrial
detention, lack of an independent and effectivécjady, and arbitrary interference
with privacy, family, and home also remained sesiptoblems.

Members of the state security forces continuedtsa and threaten journalists,
contributing to a decline in press freedom. Intéyndisplaced persons remained a
major problem, and the integration of ex-combatants members of rebel and
militia groups (RMGSs) into state security forcesl @overnance institutions was
slow and uneven. Government corruption remainedgsére, and some
corporations purchased minerals from suppliers fivfenced mining activities by
armed entities that committed serious human rightses. Elements of the state
security forces were charged in the death of ortbetountry's leading human
rights defenders and at times beat or threatercad kmman rights advocates and
obstructed or threatened UN human rights invesirgaState security forces
retained and recruited child soldiers and compédtyecked labor by civilians.
Societal discrimination against women and ethnicanmiies, trafficking in
persons, child labor, and lack of protection of kews' rights continued to be
widespread throughout the countty.

There were reports that the government or its agesrhmitted politically motivated
killings. For example, during the year members of the palilegedly killed a
leading human rights activist and disappeared dilsague**

Security personnel arrested, and detained withiwautge perceived opponents and
critics of the government during the year, somesinneder the pretext of state
security, often denying due process, such as atcessattorney*

Generally individuals could privately criticize tigevernment, its officials and private
citizens without being subject to official reprisalHowever public criticism of
government officials and government conduct orglens regarding issues such as
conflict and insurgencies, management of natusaueces or corruption sometimes
resulted in harsh responses, often from the AN&jritelligence service under the
president’s controf®
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On the current situation for Kasaians in Katanga

63.

64.

65.

66.

67.

Limited recent information was located explicitligcussing ethnically-motivated
conflict between Kasaian immigrants and other Kgése residents.

That said, sources do report a long history of lacinfind violence, between the
Kasaian Luba and the Katangese Lunda. The Belgilmmial administration
encouraged the Congolese to identify with ‘rigiidb&l homelands. This made it easier
for the administration to control the labour marKgfecruitment to mines, plantations,
civil service and the army became based on trdsitity” There was mass migration
to resource-rich Katanga; ethnic identities bectnagmented between the immigrant
Luba, from neighboring Kasai, and the Lunda, whoenmnsidered indigenous
Katangesé? Many Kasaian Luba reached senior positions inmgigompanies and
Katangese administration, causing tensions betwesn and other Katangese. These
tensions became even more pronounced in the e26ysiwhen the Kasaian
community sided with the state against the Katamgesession moveméht.

The ICG argues that in 1992-1993, the state “adbg@teexplicit policy of ethnic
cleansing against the Luba in Katanga’s major ngimities, in particular Kolwezi”.
Katanga'’s governor blamed the Luba for economidimie@and accused them of
attempting to steal power at the provincial leWidle ICG reports that during 1992-993,
state-supported youth militia killed over 5,000 pkeo and displaced 1,350,000.
Security forces detained 75,000 people who weratea#ly evacuated by humanitarian
organisations to their ‘homeland’ of Kasai. In 2088G reported that there was
“remarkably little” public discussion of the violeg, and added that “[o]ver the past
few years, tensions have decreased and many Kadaaae returned to Lubumbashi
and Likasi, though not to Kolwezi where most kigjmntook place®® In 2008, the UK
Home Office reported that some 750,000 Kasaiansfigddkatanga during the war
had not returned to the provinte.

Some sources refer to recent Luba-Lunda ‘confiicttensions’, however few of these
sources sufficiently elaborate of how this confiinifestss. The late president
Laurent Kabila, father of the current presidenepdsKabila, reportedly managed to
bridge these tensions in the late 1990s as hieffaths Luban and his mother Lurida.
However, as mentioned previously, Laurent Kabila assassinated in 2081In

2005, a United Nations High Commissioner for Reagy@JNHCR) report noted that
ethnic conflict was “apparent” between the Kasaiaba and Katangese Luntdf.

In 2006, the Luba-Lunda conflict reignited in tleadl up to presidential elections;
opposition parties in Katanga often comprised Luiganbers, and there were reports

4 NdIlvou-Gatsheni, S. 2011, ‘The Logic of ViolenceAfrica’, Ferguson Centre for African and Asiamides,
Working Paper No. 2, February, p. 114i8://www.open.ac.uk/Arts/ferguson-centre/workipapers/working-
paper-2pdf- Accessed 27 July 2011
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that opposition parties were intimidated by goveentrsupported youth militidh At
the time, ICG reported that Katanga province wagldd by “tensions between
southerners and northerners, between outsidersatnes, and between Mai-Mai
militias and the national arm3?

68. Little additional information was located regardthg current situation for Kasaian
Luba living in Katangaln 2011, Minority Rights Group International (MR@gted the
Luba as a minority group under threat in the DR€aming that they are considered to
be at future risk of “genocide, mass killing or@tlsystematic violent repression”. The
MRG noted that the DRC is one of seven countriashlthve consistently remained
near the top of its watch ligt.

On Eddy Kapend, a senior military figure in Katanga

69. Eddy Kapend was a senior figure and army leadBrésident Laurent Kabila’s
government, which ran from 1997 until the presiteassassination in 2001. Kapend
was Kabila’s cousin, and presidentad-de-Camp(chief of staff).>* >

70. Of Lunda ethnicity’® Kapend is a former Katangan TigéfThe Katangan Tigers are
descendants of Moise Tshombe’s forces, who flehigola when Tshombe’s
secession movement was put down by Mobutu in t6043 *° According to the ICG,
approximately 2,000 Katangan Tigers fought in suppblLaurent Kabila during the
1996-1997 ‘war of liberatior?® Former Tigers subsequently became some of the most
influential personnel in Kabila’s security forc¥sAs a former Katangan Tiger, Kapend
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was Angolan-train€d, had served as an officer in the Angolan army,agubrding to
one source was later “seen as Angola’s man in g’

71. Regarding Kapend’s character more generally; onecsecstates that he was “one of the
most feared men in the [Laurent Kabila’s] admiriton”®*

72. Despite familial ties, Kapend was arrested andinletaby security forces for four days
in July 2000, for “embarrassing the Presidént”.

73. On 16 January 2001, President Kabila was assasdiatihis desk in the presidential
palace®® Kapend appeared on television shortly afterwastdering that the country’s
borders be sealed. This appearance raised suspitianKapend intended to seize
power; an allegation which he later denf8&apend was arrested by security forces as
a key suspect in Laurent Kabila’s assassinationwaieformally charged in March
2002, and convicted in a military court in Janu2093 and sentenced to de&th.
Twenty-six people were convicted and sentenceeahdfor their roles in the
assassination; however, Kapend was thought toebmtstermind® He is alleged to
have killed the gunman who actually shot Kabilaréiy eliminating the possibility of
interrogatiori® and covering up an attempted cdup.

74. It appears that Kapend has remained on death ree 2003. In 2007, he was
reportedly a high profile prisoner in CPRK pris@eftre pénitentiaire et de
réeducation de Kinshasa), Kinshasa. Kapend sharelli with between one and three
other people. These “deluxe” cells were equippdt widividual beds and electricity.
Kapend reportedly had access to television in &@lis'tIn March 2011CongoOne
reported that Kapend was still imprisoned, and tiatincumbent government had no
plans to release hiff.

On John Numbi, Police Inspector General
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75. John Numbi began public life as the commander @fytsuth militia of Laurent
Kabila’s Union of Federalists and Independent Répabs (UFERI) in the Katanga
region of the Democratic Republic of the Congo (DRE eastern DRC, Numbi helped
Kabila establish a number of militant groups whichight in the 1998-199 war to oust
the regime of Mobutu Sese Seko, including the Ropbélf-Defence Forces (FAP), the
Hearts of Steel (Moyo wa Chuma) and the Mai-MaimYduwas later promoted to
military commander of Katanga and then air forcenamnder of the DRC*

76. Upon his appointment to air force commander, ondwhbi’s roles was to help
disband the FAP and absorb the Mai-Mai into the CHR@y; something he was either
unwilling or unable to do. Numbi was subsequengiyjoved as air force commander in
June 2007; however he was quickly appointed the béthe National Polic& Numbi
reportedly has close family connections with seMar-Mai commanders and has been
implicated in illegal arms transfers to the Mai-Mai contravention of a United
Nations embarg&®

77. After the death of Laurent Kabila in 2001, John NMulmecame a member of ‘La
Présidence’, the inner circle of advisers surrongd{abila’s son and successor as
President, Joseph Kabilaln 2007, the International Crisis Group (ICG) désed
John Numbi as a member of a group of ‘hardlinenthwv this inner circle. The ICG
argues that a ‘mostly impotent’ government hasaald Numbi, as well as Raymond
Tshibanda, Samba Kaputo, Denis Kalume and Marc€ishambo to control “the
security apparatus and mining concessions” in tR€using “coercion and corruption
as the main tools of governance, putting the feafgiindations of the nascent
Congolese democracy in perfP.

78. In 2009, Numbi was accused of engineering a cdnfli©ongo to help eliminate
members of the DRC’s main opposition party, the Btaent for the Liberation of the
Congo (MLC)’® However, a May 2011 report for the Council on kgmeRelations
suggests that his role does not necessarily extepeserving the presidency of Joseph
Kabila. The author of the report, Joshua Marksyesghat “[t|he government of the
Democratic Republic of the Congo (DRC) led by Rtest Joseph Kabila faces the
prospect of collapse”. However, Marks identifieeid®&umbi as a possible participant
in any potential coup to depose Kabila and preséreg@ower of the DRC for himself
and his Katangan allies:
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79. In Katanga province, for example, Katangan membgtise Republican Guard that is
tasked with protecting the president and his presé®uld initiate a revolt that spreads
to other Katangan police and military units. Ene@med by presidential ally John
Numbi or another politically ambitious elite withfiuence in the security forces, these
elements could then launch a violent coup in Kisgh#hrowing into disarray President
Kabila’s personal security detail and possibly dspg him®

80. In 2009, John Numbi was described by one sour¢ersesof Congo’s most dangerous
men” The source also states that Numbi has strongections to the Rwandan
military, including Defence Minister James Kabaredred Rwandan President Paul
Kagame®!

81. 1In 2010, while still head of the National PoliceyriNbi was named in connection with
the murder of Floribert Chebeya, head of the Caggpohon-government organisation
(NGO) Voice of the Voiceless (VSV) in June of tikair. Mr Chebeya’s driver, Fidele
Bazana, is still missing and is presumed dead. &eetvas reportedly last seen alive
on his way to a meeting with Numbi in Kinshasa. iHeolicemen have since been
found guilty of Chebeya’s murder and sentencecettld including “Col Daniel
Mukalay, the chief of police intelligence at theé of Mr Chebeya’s death”. A fifth
policeman was sentenced to life in prison, whifarther three were acquitted. Numbi
has not faced charges, however is currently suggkasl police chief while further
investigations take pladé Aljazeerareported that “an adviser at the interior ministry
told Reuterghat General John Numbi was suspended to prewgnilastructions to an
investigation into the killings; “[Inspector-Gengrdohn Numbi was suspended so that
the attorney-general can focus on his enquiriesogimypand make sure nothing gets in
the way of the investigationg®.

82. According toAgence France PresgAFP), Chebeya’s VSV group argues that Numbi
“is the chief suspect in the death and has acdimedovernment of ‘denial of justice’
by placing the case with a military court which de®t have jurisdiction to try the
police chief. The court can only try officers frahe rank of colonel downAFP relays
the VSV belief that “leading business and politiiglires have promised that Numbi
will be protected from prosecution in the affdif.”

83. The US Department of State (USDOS) reported inlAfxi1 that 80 NGOs and
“several rule of law experts” have “serious consezhout the credibility and
independence of the investigation and the triaBDOS also added that “dozens of
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civil society members alleged that Numbi continte@erform official duties despite
the official suspension®

FINDINGS AND REASONS

84.

85.

86.

87.

88.

The applicant claims to be a citizen of the DRC aatito have citizenship of, or a right
to enter or reside in, any other country. The iappt travelled to Australia on a
Zambian passport he claims to be false. He hasd®d a copy of his UN travel
document which is valid for all countries except@FRnd expires [in] October 2009.
The UN travel document allowed his return to Zanmimaor before the expiry date. On
the basis of the evidence before it the Tribunaddithat the applicant is a citizen of the
DRC and does not have a legally enforceable riglknter and reside in any country
other than his country of nationality, DRC. Therefthe Tribunal finds that the
applicant is not excluded from Australia’s protentby subsection 36(3) of the Act
(seeApplicant C v Minister for Immigration and Multicural Affairs[2001] FCA 229;
upheld on appeaMinister for Immigration and Multicultural Affairg Applicant C
(2001) 116 FCR 154).

The applicant claims to be is a [age deleted: $)B&thnic Kasaian male from
Katanga, DRC.

The applicant claims that, as part of the ethnisdf@n minority, his parents were
forced to leave their [jobs] in 1992 during ethwiglence at the hands of the majority
Katangese. The applicant claims that while his faattempted to conceal their
Kasaian ethnicity, this was disclosed followingaaron their home in Likasi, Katanga,
in February 2000. The applicant’s elder brother Bjwas arrested by Congolese
soldiers. He had reportedly written/co-signed aaroletter as a student representative
against President Laurent Kabila, and was takem fiis university, imprisoned and
beaten. Soldiers reportedly searched their howsadkt day, and detained another
older brother, [Mr D], who he claims was also baafhe applicant claims that
following these incidents his family fled to Zambia

He claims that whilst in Zambia in 2005, his bratfidr C] was beaten by Congolese,
who asked his brother if he was in contact witretebThis allegedly happened again in
early 2008; the applicant thinks that the assailardre under orders from Eddy
Kapend, a senior military figure in Katanga. Neitttee applicant nor other family
members were threatened or harmed. Further whefarthigy returned from their
immigration interview in South Africa in 2007, thexere told by [Mr C]'s friend [Mr

J], that soldiers wearing bayonets and soldierns plehd been to the house asking for
[Mr C], [Mr D] and the applicant.

He claims to fear that soldiers are still in higztoin the DRC, and that he would be at
risk of harm due to the historical treatment ofltmsthers. He claims that the Chief of
the DRC Police John Numbi completed his studigkeasame university as his brother,
and knows the applicant’s family since he livedha same area as them, and the
applicant fears for his safety if John Numbi firalg who he is, since he knew of his
brother [Mr C]'s involvement in politics. He inditead that John Numbi will harm him
because he believes he and his family are in coniit the rebels, and that they are
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against President Kabila, and because they aredasand Kasaians are regarded as
being against the regime. He believes his sisterse of whom are still in DRC, are
more secure as they are married to Katangese rherafplicant further claims to fear
DRC agents in Zambia, even in the refugee camps.

The applicant’s oral evidence at the Tribunal hegawas consistent with the detailed
statement he provided to the Department and thmuiial found him to be a credible
witness. In respect of some aspects of his clamasetwas corroborating evidence
provided by his sister [Ms A], his brother [Mr Bhé a third party, [Mr J]. Further,
there was independent documentary evidence inceepthe attack on his brother [Mr
C] in 2005.

The Tribunal accepts that the applicant is an ethnba Kasaian. He gave evidence,
which is accepted by the Tribunal, that he was loorfdate deleted: s.431(2)] in
Likasi, in the south eastern province of Katange(Dwhere the Kasaians are a
minority tribe. He gave oral evidence that in Kgfam person would know that he was
of Kasaian ethnicity by his name, and by the wagpeaks Swabhili, but that they
would not be able to identify him as Kasaian byghgsical features.

The Tribunal accepts the oral evidence of the appti which was corroborated by his
brother [Mr B]'s oral evidence, regarding the imipapon his family of the violence

that erupted in 1992 between the Kasaians and at@nigese. It accepts that as a result
his parents were both forced to leave their jolikiattime and leave their home, and
that his father may have been killed in the ensuinfgnce in December 1993 as he
has not been heard of since.

The Tribunal accepts the applicant’s account ofcihmimstances that led to his
family’s departure from DRC in February 2000 whenwas only [age deleted:
S.431(2)]. It accepts that the catalyst for tldkeiparture was the arrest of his brother
[Mr C] following the publication of a letter writteby him as a representative of the
students at his university that was critical of fo&ernment of President Laurent
Kabila. It accepts that soldiers visited their figrhouse, searched it, and took away
his brother [Mr D] for questioning, and mistreatedh. It accepts that following [Mr
C]'s arrest the police came to their house eveygyata that the family were not
allowed to leave. The Tribunal accepts that [MrsGirest also triggered ethnic
tensions, and that following this incident his fgmwere taunted for being Kasaians,
and accused of being trouble for President KabBilather, it accepts the evidence of
the applicant’s brother [Mr B], who fled DRC withe assistance of the Jesuits,
following his imprisonment resulting from the pudation by him of two articles he
wrote for a university magazine critical of Presitleaurent Kabila and his son Joseph.

The Tribunal accepts the applicant’s evidence effimily’s experiences in Zambia. It
accepts that following their arrival in Zambia thegre registered as refugees and this
is corroborated by his UN Travel document numbénednber deleted: s.431(2)] from
Zambia a copy of which is on the Department’s fd&. the basis of this evidence the
Tribunal accepts that the applicant was recograseal refugee in Zambia and
registered there with UNHCR [in] February 2000, #mat subsequently he received
assistance from the UNHCR in the Mayeba refugegcam

The Tribunal accepts that the applicant lived vhithfamily in the Mayeba refugee
camp in Zambia from early 2000 until early 2005 &mat they left the camp to live in
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[Suburb 5], a suburb in Lusaka, in order to attgSwhool 4] there. It accepts that not
long after the family moved to [Suburb 5] his betfiMr C] was beaten by Congolese
who asked his brother if he was in contact witretebThe applicant and his brother
[Mr D] took [Mr C] to the [hospital deleted: s.42)] and a photocopy of a medical
report dated February 2005 is on the Departmeitg’s It notes that [Mr C] sustained
injuries following an assault on him by unknown pkeo The applicant’s evidence of
the attack on [Mr C] in 2005 was corroborated by dhal evidence of his sister [Ms A]
to the Tribunal (which was consistent with her teritstatement on her Department file
CLF CLF2010/60255). The Tribunal accepts that alammcident happened in early
2008 and it accepts the evidence of the witnessJ|Mrho corroborated the applicant’s
account of this second attack on [Mr C]. The apitchas claimed that the men who
attacked his brother [Mr C] were doing so undereosddirectly or indirectly, from
Eddie Kapend who was high in the military in Kataregd is KatangiGiven the
country information above regarding Eddy Kapendo\whs been incarcerated and
death row since 2003 the Tribunal does not actepapplicant’s claim, which is in
any event supposition.

The Tribunal accepts the applicant’s oral evidehe¢ when the family returned from
their immigration interview in South Africa in 200they were told by [Mr C]’s friend
[Mr J], that soldiers wearing bayonets and soldbsiés, had been to the house asking
for [Mr C], [Mr D] and the applicant. The applic&evidence was corroborated by the
evidence of the witness [Mr J].

The Tribunal accepts the applicant’s claim thatlgoss are still in his town in the DRC,
and that he would be at risk of harm due to theoh=al treatment of his brothers. On
the basis of the applicant’s oral evidence theurmré) accepts that the Chief of the DRC
Police John Numbi completed his studies at the sameersity as his brother, and
knew of his brother [Mr C]'s involvement in polisclt accepts his claim that John
Numbi will harm him because he believes he anddmsly are in contact with the
rebels, and that they are against President Katilhalso because they are Kasaians,
and Kasaians are regarded as being against threee@he Tribunal accepts that in all
areas of the DRC the state security forces ardueddn thecommission of serious
human rights abuses including unlawful killingssappearances, and torture against
perceived opponents and critics of the governmgtiteogovernments.

The Tribunal accepts that the applicant delayeditaglhis protection visa application
until after the arrival of his sister [Ms A]. It eepts that he was concerned that if he had
applied for protection before his sister arrivedhiey have jeopardised her chances of
obtaining a student visa for Australia and leadagnbia.

The applicant fears for his life if he returns tBO, because of what happened to [Mr
C] and [Mr B]. The Tribunal considers that thegamution which the applicant fears,
namely the ultimate threat to his personal safé#gth, clearly involves "serious harm"
as required by paragraph 91R (1)(b) of the Achat it involves a threat to his life or
liberty or a significant physical harassment otrdlatment. The Tribunal notes that the
applicant has not himself suffered any past haowgdver it accepts that his brothers
[Mr C] and [Mr B] have suffered harm in the formlz#atings and imprisonment due to
their political activism. It accepts that [Mr C]&fMr B] both experienced ongoing
physical harassment by the Congolese securitydarcéambia. The Tribunal accepts
that the applicant’s brother [Mr D] also sufferezhbings, physical mistreatment and
guestioning by the authorities in respect of [Mis@olitical activism.
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The applicant’s claims raise two overlapping Coriengrounds, namely race and
imputed political opinion.

The country information referred to above supptiresapplicant’s claims to fear
persecution on grounds of his ethnicity as a Kasdiandicates that the DRC
continues to experience a series of ongoing viatentlicts, which are often driven by
competing ethnic agendas, and which involve théamyland numerous armed groups.
There is a long history of conflict between the &as Luba and the Katangese Lunda
and in a 2011 report of the Minority Rights Groagernational (MRG) the Luba were
listed as a minority group at future risk of “gert®; mass killing or other systematic
violent repression” The Tribunal notes that in 200& Luba-Lunda conflict reignited
in the lead up to presidential elections; opposiparties in Katanga often comprised
Luba members, and that presidential elections@reduled for 28 November 2011.
The country information, which is accepted by thddnal, predicts that political
violence in the DRC may escalate ahead of presaleziéctions scheduled for 28
November 2011.

The Tribunal accepts the applicant’s claim thahag not been politically active in
DRC, Zambia or Australia. However, the Tribunaleuts, on the basis of the country
information, that there is a real chance that ffieant may be harmed by the
authorities of DRC due to his imputed political mpn arising from the political
activism of his two brothers.

The Tribunal accepts that there is a real chareapiplicant will be physically harmed
for reasons of his imputed political opinion and tace or ethnicity now or in the
reasonably foreseeable futuiide Tribunal considers that the applicant's imputed
political opinion and ethnicity are the essentiad agignificant reasons for the
persecution which he fears, as required by s.91&(df the Act. The Tribunal further
considers that the persecution which the applitesars involves systematic and
discriminatory conduct, as required by s.91R(19fahe Act, in that it is deliberate or
intentional and involves his selective harassmenafConvention reason, namely his
political opinion and ethnicity.

The Tribunal finds that the serious harm capabl@nodunting to persecution that the
applicant would face upon his return to DRC woutdiiflicted by the State, and thus
effective State protection to an international dtad is not available to the applicant.

The Tribunal has considered whether the applicanidcrelocate to some other part of
the DRC where he would be safe from the persecuttinh he fears. However the
Tribunal finds that relocation is not reasonablém applicant’s case given that the
harm he fears emanates from the authorities 0DRE.

The Tribunal finds that the applicant is outside ¢dountry of nationality, DRC. For the
reasons given above, the Tribunal finds that heahasll-founded fear of being
persecuted for reasons of imputed political opinand ethnicity if he returns to that
country now or in the reasonably foreseeable futline Tribunal finds that the
applicant is unwilling, owing to his fear of perséon, to avail himself of the
protection of the government of DRC.



CONCLUSIONS

106. The Tribunal is satisfied that the applicant issaspn to whom Australia has protection
obligations under the Refugees Convention. Theedfoe applicant satisfies the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

107. The Tribunal remits the matter for reconsideratioti the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio



