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[1] This Petition for Judicial Review of a Unitedriigdom Border Agency
determination dated 2 June 2010 called before ma Farst Hearing on
25 November 2010. | allowed the Petition and PpakAnswers to be amended in

terms of the Minute of Amendment and the Answeesdto tendered at the Bar and



allowed prints of the Petition and Answers as aredrtd be received. The
substantive effect of the amendment on the Petwias to add a new article to the
Petition, Article 23, relating to apprehended Vima of the Petitioner's Article 8
rights ECHR. Counsel for the Petitioner intimatedttthis would now be the only
point in the Petitioner's application. In the ceuos the hearing Counsel for the
Petitioner moved to allow the Petition as amenaddaktfurther amended at the Bar.
There being no opposition | granted the motion hin effect of allowing further
amendment of the Petition as follows: in Articlé) By deleting the word 'asylum' and
by substituting the words 'violation of his righitsder Article 8 ECHR'; in Article 6,
first line, by deleting the word '2009' and suhsiitg the word '2010'; in the Plea-in-
Law by deleting the word 'asylum' and by substitmgitihe words 'violation of his

rights under Article 8 ECHR.'

[2] I heard parties' submissions. Counsel for tegtiener moved the Court to sustain
the Petitioner's Plea-in-Law, to repel the Respaotigl®leas-in-Law and to reduce the
Border Agency decision of 2 June 2010 etc. Coulnse¢he Respondent made the
counter-motion and moved for dismissal of the RetitHaving madavizandunmmy

opinion is that the Petition should be dismissed.

History of claim for Asylum etc

[3] The Petitioner identifies himself as a natioahthe Democratic Republic of
Congo [DRC] born on 14 June 1972. He claimed asytthe Liverpool Asylum
Screening Unit on 15 July 2008. He claimed to HafteDRC on 12 July 2008 and to
have travelled to Kampala, Uganda, by jeep and roptte. He claimed to have
travelled by bus from Kampala to Nairobi, Kenya. ¢l@med that on 15 July he

travelled by plane from Nairobi to London, Heathr@md that, on landing, he took a



train to Liverpool where on the same day he madasylum claim. He stated that he
travelled on a passport in the name of Christiadilznga and that his travel
arrangements were made by an agent called Thondgsagh for by family and work
colleagues. The Petitioner claimed to be marrigti Wiree children. He stated that his
mother was deceased, that his father resided in &RIGhat he had eleven siblings.
[4] By Notice of Immigration Decision/ Reasons Refusal Letter dated

4 November 2008 the Petitioner was refused asyhaoadered to be removed from
the United Kingdom. The Petitioner appealed toAkglum and Immigration

Tribunal in terms of the Nationality, ImmigrationcdAsylum Act 2002 s 82(1) on
grounds specified in s 84(1). The Petitioner's app@s heard at Glasgow on

15 January 2009 by Immigration Judge Bradshaw.Pétgioner was represented by
Mr Winter of Messrs McGill & Co, Solicitors, Glasgo By Determination dated

3 February 2009 and promulgated under cover offidation Letter dated

4 February 2009 the Immigration Judge dismissedyppeal. The Petitioner appears
to have sought leave to appeal and/ or to haveeapfar reconsideration but without
success. The Petitioner was recorded by the Respbad being 'rights of appeal

exhausted' on 26 May 2009.

[5] First further submissions on behalf of the Batier were submitted to the UK
Border Agency on 24 July 2009 and rejected byretéded 26 August 2009. Second
further submissions on behalf of the Petitionerensarbmitted to the UK Border
Agency on 25 September 2009 and rejected by lgttixd 19 October 2009. By letter
dated 10 May 2010 Messrs Hamilton Burns WS on befidhe Petitioner made third
further submissions to the UK Border Agency. Adxhfil documents were enclosed.
The further submissions were considered in termteeofmmigration Rules,

Rule 353. By decision letter dated 2 June 2010ffceo of the UK Border Agency,



Glasgow, acting on behalf of the Respondent, detextithat the decision of

4 November 2008, upheld by the Immigration Judgd &ebruary 2009, affirmed by
the Tribunal on 2 March 2009 and by the Court afs8a on 16 March 2009 should
not be reversed, that the Petitioner's further ssfions did not amount to a 'fresh
claim' in terms of Rule 353; and that the Petitrdmed no basis to stay in the United
Kingdom and should make arrangements to leave uittielay [§846-47, 50.]

[6] The decision which the Petitioner now seekbring under Judicial Review is that
part of the UK Border Agency determination of 2d@®10 that relates to

apprehended violation of the Petitioner's ArticlEGHR rights.

Petitioner's further submissions to the UK Border Agency under Rule 353
[7] The Petitioner's original claim was for asyletc founded on fear of persecution
and risk of return to DRC due to the Petitionedktigal opinion. That was the claim
dismissed by Immigration Judge Bradshaw on 4 Fepr2@09. In dismissing the
claim Immigration Judge Bradshaw stated:
| have as required taken into account as damagredjbility elements of the
[Petitioner'§ behaviour. ThePRetitionel has, in my view, behaved in a way
designed or likely to conceal information. Thidbecause theFetitionell has
failed without reasonable explanation to providédnd accurate information to
the Respondent.
The further submissions on behalf of the Petitionade to the UK Border Agency by
letter dated 10 May 2010 included a new claim thatPetitioner had since
15 July 2008 established a private life in the BahiKingdom and that 'it would be
unreasonable and disproportionate the[Petitione} to be removed from the United

Kingdom' and in violation of his Article 8 right§he further representations enclosed



documents in connection with the Article 8 clainluding the following support
letters: 6/2/18, letter dated 24 March 2010 fronE&OL [English for Speakers of
other Languagdd_ecturer, Glasgow Metropolitan College; 6/2/ide dated

26 March 2010 from the Youth Project Co-ordinaBnigdges Programme, Glasgow;
6/2/8, letter dated 26 March 2010 from the DirecBiversity Films, Glasgow;
6/2/14, letter dated 29 March 2010 from the Brifkdd Cross Refugee Unit,
Glasgow; 6/2/30, letter dated 30 March 2010 fronCBTScotland; 6/2/15, letter
dated 31 March 2010 from the Community Developn@ficer, Scottish Refugee
Council; 6/2/17, letter dated 31 March 2010 frora Bvents and Conference
Manager, Destiny Church, Glasgow. The thrust ofttivel further submissions was
that the additional Article 8-related material amtaa to a ‘fresh claim' for the

purposes of the Immigration Rules, Rule 353.

Legislative framework
[8] The Human Rights Act 1998 Sched 1, Part 1 (‘Tbavention'), incorporated by
sl, provides:

ARTICLE 8

RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE

1. Everyone has the right to respect for his privaig family life, his home
and his correspondence.

2. There shall be no interference by a public autiiavith the exercise of this
right except such as is in accordance with thedad/is necessary in a
democratic society in the interests of nationaligég public safety or the

economic well-being of the country, for the prevemtof disorder or crime, for



the protection of health or morals, or for the pobion of the rights and
freedoms of others.
[9] The Immigration Rules 1994 (HC 395 as amendaeadle under the Immigration

Act 1971 s 3(2) provide:

353.- Where a human rights or asylum claim has bearseef...and any
appeal relating to that claim is no longer pendthg,decision-maker will
consider any further submissions and, if rejectéti then determine whether
they amount to a fresh claim. The submissionsamibunt to a fresh claim if
they are significantly different from the materilaht has previously been
considered. The submissions will only be signifibadifferent if the content:

(i) had not already been considered; and

(ii) taken together with the previously considenedterial, created a

realistic prospect of success, notwithstandingeigsction.

UK Border Agency's reasons for rejecting the Petitiner's further submissions
under Rule 353

[10] The Border Agency determination of 2 June 28tHded: 'Any private life, briefly
established in the UK, has been donessg) [n the knowledge thatlie Petitione}

has no legal right to remain in the UK and was demgic| in the full knowledge that
his immigration status was of the most precaricatsime’ [§ 25.] The decision-maker
accepted that the removal of the Petitioner wonddrfere with his private life but
stated that the interference would be proportioaatéwould not breach Article 8
ECHR [§ 28.] The decision-maker continued that scdering the... documents in the
round and applying the rule of anxious scrutinyould not create a realistic prospect

of success before another Immigration Judge.' Hoesibn-maker reiterated similar



conclusions in relation to particular documentdpied. In relation to the support
letter dated 31 March 2010 from the Events and €@enfice Manager, Destiny
Church, Glasgow, the decision-maker stated [§ 33]:
... Article 8 is not an absolute right. Individuals not have a right to choose
to pursue their private and family life in the UdQother fact another
Immigration Judge would take into considerationhwviite material already
considered.
[11] The decision-maker quotelicta from Razgarv Secretary of State for the Home
Department[2004] 2 AC 368 at 389D-390D, 88 17-2@&r Lord Bingham of
Cornhill (giving the opinion of the Appellate Conttee) setting out a five point
check list for determining whether a proposed appsating to alleged violation of
Article 8 rights was 'manifestly unfounded' in terof the Immigration and Asylum
Act 1999 s 72 (2) (a) [88 35-38.] The decision-mak&ted that removal in pursuance
of a lawful immigration policy would almost alwafall to be treated as being
'necessary in the interests of a democratic sqaty..' and that:
... Implementation of a firm and orderly immigratipolicy is an important
function of government in a modern democratic staEecisions taken
pursuant to the lawful operation of immigration trohwill be proportionate in
all save a small minority of exceptional cases...
The decision-maker continued that it had not besmahstrated that the Petitioner
had an 'exceptional case'.
[12] It was noted that the Petitioner had no depetslin the United Kingdom and
that his wife and children were living in DRC amét he would be united with them
on return [88 37, 41, 48.] The decision-maker atferred to the decision in

Chikwambav Secretary of State for the Home Departnj2008] UKHL 40 and



distinguished the circumstances of Mrs Huang, giellant, irHuangv Secretary
of State for the Home Departm¢g®007] UKHL 11 and of the appellant Beoku-
Bettsv Secretary of State for the Home Departnj2@08] UKHL 39 [88 39-43.] The
decision-maker statedThe Petitionersremoval would plainly be in accordance
with the law and would pursue the legitimate ainmafintaining effective

immigration control' [§ 44.] The decision-maker add

... itis not considered that there is a realigtizspect of an Immigration Judge
concluding that removal would be disproportionaterference even if he
were to give the terms of thiufther submissions letteas much weight as
could be afforded to it. For these reasons it iscoasidered that there is a
realistic prospect of an Immigration Judge, apmyime rule of anxious

scrutiny, finding that Article 8 might be breached.

Submissions for the Petitioner

[13] Mr Forrest, Counsel for the Petitioner subgdtthat the UK Border Agency
decision-maker had erred in law in that (1) theedatnation did not demonstrate that
the proposed interference with the Petitioner'schai8 private life right was
proportionate to a legitimate aim; and (2) the sieci-maker had failed to give the
further submissions sufficiently ‘anxious scrutiny.

[14] In support of the first submission Counsehldagtention to expressions in the
determination, for example at paragraphs 34, 44téguabove) and 45, which
indicated that the decision-maker had treated 'gnation control’ as being in and of
itself a legitimate aim for the purposes of ECHRide 8.2. Clearly 'immigration

control' was not specified in ECHR Article 8.2. @gel accepted that 'immigration



control' could be an aspect of 'economic well-bembichwasspecified. Mere faulty
expression on the part of the decision-maker waooldoe a good ground of review:
but it came to more than that. It was clear fromay that the balancing exercise
had been carried out that there was a substantioe &he balancing exercise had not
really been carried out at all.

[15] The decision-maker accepted at paragraph &3thie Petitioner had established a
private life in the United Kingdom. By implicatio@ounsel continued, the decision-
maker further accepted that the interference wtreamoval would involve was bound
to be of such gravity as potentially to engagedetB. This could be inferred from

the fact that the decision-maker moved on to cansmhether the interference was
lawful, necessary for a legitimate aim and proporte. The questions of legitimacy
and proportionality, Counsel submitted, had to cxescdered together.

[16] Under reference tBluang[suprd at 187 § 19, Counsel submitted that
'insufficient attention' had been paid in the insi@ase to the identification of the
'legitimate aim'; and that the decision-maker hadexplained why it was thought
necessary to interfere with the Petitioner's pevdé or why a measure as extreme as
removal from the United Kingdom was proportiongtewas not for the Petitioner to
suggest what lesser measure would be proportigridie.decision-maker stated

five times at paragraphs 34 to 44 that the Pegtisnmmigration status was
precarious. That may have been so: but it was e$tipnable relevance. At
paragraph 39 the decision-maker stated that thedPet had failed to demonstrate
that the Petitioner's was 'an exceptional casés'was erroneous: iHuang[suprd at
paragraph 20 Lord Bingham of Cornhill made it cléeat 'exceptionality’ was not a
legal test, merely an expectation that 'the nurobelaimants... entitled to succeed

under Article 8 would be a very small minority.'



[17] In support of his second submission, namedy the Border Agency decision-
maker had failed to give the further submissiorfBently anxious scrutiny,
Counsel for the Petitioner referred¥él (Iraq) v Secretary of State for the Home
Departmen{2010] EWCA Civ 116. At paragraphs 22 to 24 Carritv&J (with

whom the other judges agreed) considered the ptaas®us scrutiny' and stated: it
has by usage acquired a special significance asrlimdg the very special human
context in which suchhuman rights and asylum ca$ase brought, and the need for
decisions to show by their reasoning that evertofashich might tell in favour of the
applicant has been properly taken into accounthénnstant case, Counsel
continued, the decision-maker had not taken eedtgrlof support produced with the
further representations into account: if the decisnaker had taken every letter into
account then his conclusion was not rational. Alhlad done was to point out the
existence of the additional material. If the matienwere properly considered, there
would have been a realistic prospect of succesanyrevent it should not have been
concluded that there was no realistic prospectiofess.

[18] On the question of the approach to be takethbyCourt in reviewing Rule 353
decisions by the UK Border Agency, Counsel forRegitioner stated that, if pressed,
he would say that the question in the instant daselving as it now did an Article 8
claim only, was at large for the Court. Counsel ensgference to the case of

R (Razgary Secretary of State for the Home Departnjgo4] 2 AC 368.

[19] In reply to the submissions for the Respond€woiunsel for the Petitioner
submitted that the questions of the engagementtafl& 8 and of proportionality
were independent of one another. The 'qualityhefRetitioner's private life, which
was criticised by Counsel for the Respondent, tedaim the issue of proportionality.

In that connection Counsel accepted that it woolche irrelevant to take into



account, 'for what it was worth', the private aadily life that the Petitioner still had

in the DRC.

Submissions for the Respondent

[20] Mr Olsen, Counsel for the Respondent submifigdhat the UK Border Agency
determination of 2 June 2010 was correct; andn@)the Petitioner had not
demonstrated a 'realistic prospect of successring of Rule 353.

[21] Counsel agreed with Counsel for the Petitiahet it was for the Court to make
up its own mind as to whether the Rule 353 testsatisfied YH (Iraq) v Secretary
of State for the Home Departm¢d010] EWCA Civ 116 at § 2frer Carnwarth LJ.]
The 'realistic prospect of success' referred fRufe 353 necessarily represented a
relatively low threshold - otherwise the purposehaf rule would be defeated.
Anything more than a fanciful prospect was 'reli$or Rule 353 purpose&\K (Sri
Lanka))v Secretary of State for the Home Departnj2fi0] 1 WLR 855 at § 3ger
Laws LJ.] Counsel pointed out thaK (Sri Lanka)was a Rule 353, Article 8, 'private
life' claim which the Court of Appeal found hadealistic prospect of success'. For
the purpose of affording insight into the aspeétsessonal autonomy and the kinds
of social interaction which could, more generatignstitute 'private life' within the
meaning of Article 8, Counsel provided me with @yxof the article by

N A Moreham, "The Right to Respect for Private Lifiehe European Convention on
Human Rights: a Re-examination", [2008] EHRLR 44.

[22] Counsel criticised the submissions for thatleter for failing to address the
detail of the support letters: the detail had t@besidered bearing in mind that the
Article 8 issue was whether or not, balancing peasand societal considerations,

removal from the United Kingdom would prejudice thetitioner's private life in a



sufficiently serious manner to breach his Articlpr&ate life right. The 'quality’ of an
individual's private life, including the period awehich that private life had been
built up in the United Kingdom, was something tfeitto be considered in
determining the proportionality of the interferentée relevant date for the purpose
of Judicial Review was the date of the UK BordeeAgy's determination, namely

2 June 2010. At that date the Petitioner had bedme United Kingdom for
something short of two years.

[23] Counsel for the Respondent turned to the Hetdhe Petitioner's support letters.
With one exception, the letters were from orgamsetor programmes dedicated to
supporting asylum seekers and refugees. The eroepts the letter from Destiny
Church, Glasgow, where the Petitioner had beenweddor one and a half years.
Otherwise, the letters tended to be based on dpméermittent or of finite and
relatively short duration, while the Petitioner waslertaking courses along with
others in a similar situation: 6/2/7, personal depment and employment skills
building for the asylum seekers and refugee comitpu®6 days contact at most at the
date the testimonial was written; 6/2/8, film-makinorkshops for excluded
individuals and communities, 'many hours wite] Petitione}; 6/2/14, assistance for
newly arrived asylum seekers and refugees to agdpgrate and access services,
‘approximately two months'; 6/2/15, attendancesgtilar meetings, for a period of
one year, of the Glasgow West Framework for Diaégo@uoup, giving refugees and
asylum seekers a voice in issues including housimgymunity safety and education;
6/2/18, attendance at ESOL and citizenship modwdarses over a period of

eight months; 6/2/36, 'Introduction to GardeningISkwith nine other refugees and

asylum seekers during a five-day trip to Arran.



[24] All the materials referred to by Counsel foetPetitioner had been considered by
the decision-maker. This was clear from paragr&ght® to 33 of the determination.
What more was the decision-maker supposed to sayfisel continued that the
material, including the support letter from Dest@igurch, was not really about the
Petitioner's private life. It did not assist in @ssing what kind of ties the Petitioner
had. It did not persuade that the Petitioner wasesme who was building up a
significant private life that would be irreparalilgmaged if he were required to leave
the United Kingdom. The support letter from Diveydtiims, 6/2/8, stated:The
Petitioner ig also a sad person and one who misses his famiydatever he left
behind.' The material came nowhere near the stdndguired for a successful claim
based on Article 8.

[25] The paradigm Article 8 'private life' expulsior deportation case, Counsel
submitted, was a case decided by the European Gbdiiman RightsSlivenkov
Latvia (2004) 39 EHRR 24. The facts are rehearsed at gplag 96 and 97. The
applicants were Latvian residents of Russian orighey were the wife and daughter
of a former Soviet military officer who was requdrt leave Latvia when former
Soviet troops were withdrawn. The applicants hair permanent residency status
removed and became stateless. They were made stuthgiportation orders and
moved to Russia where they acquired citizenshig. Wifie had lived in Latvia for

40 years from the age of one month. The daughtsrbeen in Latvia and had lived
there until the age of 18. According to the Cowassessment: 'They were thus
removed from the country where they had developethterruptedly since birth, the
network of personal, social and economic relatitvas make up the private life of
every human being.' The Court held that there leshla violation of Article 8. (I

note that even ilivenkoa powerful dissenting opinion was lodged by sixgesl



including Sir Nicholas Bratza.) Counsel submitteattthe Petitioner's case was very
far from the circumstances 8tivenko The Petitioner had simply done what every
asylum seeker does: he had made contact with,amghsassistance from various
support organisations while his case was beingiderexd and his immigration status
remained precarious.

[26] Counsel continued that what was saitHumng[suprd at 186-187 § 18 about
'the core value that Article 8 exists to proteaimhy concerned ‘family life": but the
same principles applied to ‘private life." In pautar, the 'crucial question' was likely
to be 'whether the interference (or lack of regpemtnplained of is proportionate to
the legitimate end sought to be achieved.' Applyungt Lord Bingham of Cornhill
had said, at 187 § 20, to private life, the questibproportionality would arise 'where
the private life of the applicant cannot reasondiayexpected to be enjoyed
elsewhere.' It was clear frodagar[suprd at 389 § 19 that removal 'in pursuance of
a lawful immigration policy' would almost always loecessary in a democratic
society', etc. In that passage Lord Bingham of Giiridentified implementation of
immigration policy with Article 8 'legitimate aimgrobably meaning 'economic well-
being." In the instant case the decision-makerusad the same sort of shorthand. It
was an unfair reading of the Border Agency deteatmam to say that the decision-
maker had applied a 'legal test' of exceptionaldijowing Lord Bingham of Cornhill
in Huang[suprd at paragraph 20 the decision-maker had usedpéroal’ to signify
not a requirement but a category.

[27] In conclusion Counsel for the Respondent siechithat the further Article 8
submissions to which the Petitioner's applicatmmnréview was now restricted were
entirely new matter that had not ‘already beenidensd.' The question was whether

the content 'created a realistic prospect of sgccése UK Border Agency



determination of that question did all it requiteddo; the outcome was in the
negative; and neither the reasoning process narahelusion could be faulted on
traditionalWednesburgrounds. The Court was invited to reach the sasnelasion.
The Court might take the view that there was ntis@@prospect of Article 8 being
found to be engaged at all; or the Court might taleeview that there was no realistic
prospect of it being found that the enforcemerthefusual immigration regime as

regards the Petitioner was disproportionate.

Discussion

[28] This is a paradoxical case. There is evidghaethe Petitioner's home and
family life remain in the DRC: to return him to tB¥RC would be, on the analysis
presented to me, to respect one part of his Ar8ceright and to disrespect another.
As Counsel for the Petitioner pointed out, the Ustder Agency decision-maker
simply assumed that Article 8 was engaged; and Sadar the Respondent was
clearly reluctant to present an argument to mettt@Petitioner's predicament could
not engage Article 8 at all, preferring to contést application on the last-stage
question of Lord Bingham of Cornhill's five poirfteck list, namely proportionality.
Lord Bingham's first question was: 'will the propdgemoval be an interference...
with the exercise of the applicant's right to resger his private (or as the case may
be) family life?'[Razgar suprat 389 § 17]. The question suggests that therscane
claims that must fail at the outset before themeersd for the proportionality balancing
exercise. What the test for these claims may blehaile to wait for a case where the
Secretary of State elects to join issue on thetpoin

[29] As regards the balancing exercise, | havadtliffy with the submission for the

Petitioner that the decision-maker erred by failimgjive the further submissions



'sufficiently anxious scrutiny.' ‘Anxious scruting'a forensic cliché struggling to
attain the rank and dignity of a term of art. ipgorters would wish for it the status
of its American cousins, 'intermediate’, 'stricil dheightened strict' scrutiny. As yet,
there is an unresolved tension between differemxicais scrutiny' concepts operating
in the United Kingdom judicial review field: thei®'anxious scrutiny' as a response
to the extreme risks - persecution, death, tormeeloss of liberty - that may result in
certain cases if the wrong decision is made; aacktls 'anxious scrutiny' as a distinct
standard of review for decisions that engage fureddat rights. The two concepts
come together where 'the most fundamental of atdwrights' are involved: but
otherwise they divergdBugdaycay v. Secretary of State for the Home Depart
[1987] AC 514 at 531@er Lord Bridge of Harwich, at 537Ider Lord Templeman;
Smith and Grady United Kingdon(1999) 29 EHRR 493 at 8§ 132, 138.]
[30] The potential for ambiguity is well-evidencedone of the cases cited to mé
(Sri Lanka)[supra] At paragraph 29 Laws LJ quoted from the opiredBuxton LJ
in WM (DRC)v Secretary of State for the Home Departnj2f06] EWCA Civ 1495
at paragraph 7, part of which reads:
... since asylum is in issue the considerationldaha decision-makers, the
Secretary of State, the adjudicator and the cowst be informed by the
anxious scrutiny of the material that is axiomatidecisions that if made
incorrectly may lead to the applicant's exposungaisecution. If authority is

needed for that proposition, sger Lord Bridge of Harwich irBugdaycay...

Thedictumof Lord Bridge of Harwich irBBugdacay[supraat 531G] was: '...when an
administrative decision under challenge is saidg@ne which may put the
applicant's life at risk, the basis of the decisiunst surely call for the most anxious

scrutiny." What Lord Bridge of Harwich was talkiagout was, with respect, the



intensity of review required of judicial decisionakers in asylum - by definition,
extreme risk - applications. What Buxton LJ wagkita about inWWM (DRC) on the
other handwas the approach to decision-making generally ytuas claims, not just
by courts of review, but also by specialist immigma judges and even by the
'Secretary of State' - meaning in practice exeeutificers or higher executive
officers of, nowadays, the UK Border Agency. Aftiee quotation frorWM (DRC)
Laws LJ, took matters a stage further by sayinguathe Article 8 decision he was
reviewing inAK (Sri Lanka) 'There is no suggestion that any less "anxiougisg"

Is required in the case of a human rights clainm thaone seeking asylum.’

[31] To be fair to Laws LJ, i&K (Sri Lanka)here was a mental health issue and a
possible suicide risk. In the present case theaenisman rights claim which, on the
evidence that | have been asked to look at, didnvaive any risk at all for the
Petitioner, let alone extreme risk. Counsel forReditioner relied on some remarks of
Carnwarth LJ which, certainly out of context, adgipear to say that 'anxious scrutiny’
applies inall human rights claimsY[H (Iraq) supraat 8 24]: but the context suggests
that his lordship had in mind at the time 'asylumd Article 3 claims'YH (Iraq)
supraat 8§ 23.] If Counsel for the Petitioner were tatkabout 'anxious scrutiny', not
as a humane response to extreme risk, but as@astbof review, he did not explain
how the standard, applied to a qualified right Wgicle 8, brings into play criteria
any more exacting than the conditions for Conventiompliance inherent in the
provision itself.

[32] The Petitioner's application is now restrictedhe Article 8 'private life' claim;
and | have been asked by Counsel on both sideake my own assessment of the
‘fresh claim' merits of this restricted applicatiéwwcordingly, the question | have to

ask myself is whether the content of the furthdmsigsions created a realistic



prospect of success, that is, of success beforamigration Judge, properly
directed. If there were no 'realistic prospectuafcess' for the purposes of Rule 353,
there was no 'fresh claim' to be adjudicated oarbymmigration Judge. The
previously considered asylum material is not retésave for the established facts
that the Petitioner's presence in the United Kimga® precarious, that there would be
no Article 3 and Article 8 risks on repatriationdaexcept, theoretically, in relation to
credibility issues. However, no credibility isswgsse in relation to the content of the
further submissions that | have to consider. lisledume that Article 8 is engaged
and that the issue is whether there is justificata interference with the Petitioner's
private life.
[33] It is trite law that Article 8 does not guatee the right of free movement or the
right of settlement; and as Lord Bingham of Corrgalid inRazgarsupraat 381 § 4]
If there is any doubt on this point, it should hepelled. The Convention is
directed to the protection of fundamental humahtggnot the conferment of
individual advantages or benefits.
The first issue to be addressed is about the huighnto be respected in terms of
Article 8.1 in this case: how substantial was teat®ner's ‘private life' in the United
Kingdom, measured at the time of the UK Border Agetlecision? At that time the
Petitioner had been in the United Kingdom for sdnmef short of two years, always
with precarious immigration status. The furtherrsigsion material is persuasive to
the effect that the Petitioner had not yet becamegrated. If he were to have been
removed he would not, on the information availahke/e suffered to a significant
extent by removal, for the reason that the Unit@thgfom was not to a significant
extent 'the country where he has developed theanktef personal, social and

economic relations that make up the private lifewdry human beingtf. Slivenko



supraat 8§ 97.] On the material provided, it could netdaid of the Petitioner that his
ties in the United Kingdom were such that his pevde 'cannot reasonably be
expected to be enjoyed elsewhecé'tHuang supraat 187G-H, § 2@er

Lord Bingham of Cornhill.] The additional materditl not disclose that his proposed
removal would involve any, let alone a significamalth risk ¢f. Razgar supra

AK (Sri Lanka) suprd.Having studied both the UK Border Agency decisaom the
additional material with care, | am unconvincedly submission for the Petitioner
that the UK Border Agency decision-maker failedjiee the material 'sufficiently
anxious scrutiny.' Contrary to what Counsel for Betitioner submitted, the
conclusion reached by the decision-maker was raltidm my view there was and is
no scope for an Immigration Judge, properly dirécte take a materially different
view of these matters.

[34] As to the aim to be served by the Petitionetaoval, | reject the submission for
the Petitioner that the decision-maker failed eniify a legitimate aim (with which
the removal of the Petitioner would be rationaliycected.) The proposed removal
of the Petitioner was and is pursuant to the lawfidration of the United Kingdom's
immigration control. That is a 'legitimate aim' the purposes of Article 8, serving as
it does one or more, depending on the circumstamicé® case, of the 'the interests
of a democratic society' specified in Article 8 RazgarfNo. 1 in the Petitioner's
bundle of authoritiessupraat 396 § 45Baroness Hale of Richmond said:
'‘Sometimes, the reason for expulsion will be imitign controlwhich is a

legitimate aimiin the interests of the economic well-being & dountry™ gmphasis
added] The problem irLD (Zimbabwe) Secretary of State for the Home
Departmen{2010] UKUT 278 (IAC) [No. 2 in the Petitioner's die of authorities]

was that the decision-maker ‘failed to identify #n@ before going on to



proportionality' [88 16-17 . emphasis addefl reject, as a fallacy, the implication that
the removal of one individual, the Petitioner, macessary for the maintenance of a
firm and orderly immigration policy.' The waivef iommigration rules for individual
benefit would disrupt and undermine firm immigraticontrol. On my reading, the
Border Agency decision-maker did identify a legiite aim before going on to the
question of proportionality. | do not envisage thatimmigration Judge, properly
directed, would view the matter differently.

[35] Finally there is the question whether the ifeieence with the Petitioner's

Article 8 right to respect for his 'private lif@/hich his removal would entail, has a
necessary and proportionate relation to the p@nictsought to be achieved. The
answer involves striking a balance between thei®egr's rights and the interests of
our democratic society as a whole. This is notse @a which any lesser interference
is an option: but | reject the suggestion thatrémoval of the Petitioner to his home
country would, for that reason, be an 'extreme’'suesa | reject the suggestion
because of the relatively insubstantial naturdnefRetitioner's 'private life' in the
United Kingdom and by reference to the fact thaadwerse consequences to the
Petitioner are envisaged. Weighing all the addgionaterial, and the specific factors
to which attention has been drawn by both sidesgnnhot be said that the removal of
the Petitioner would have been or would be unnecgsnd disproportionate. On my
reading, the Border Agency decision-maker weighkethh@ material and reached a
conclusion that cannot be faulted [88 26-35; 37-M6thing in the material | have
been asked to consider gives me any reason to tloattdn Immigration Judge,
properly directed, would reach the same conclusityere is nothing which identifies

the Petitioner's case as the sort of case in whigbuld be disproportionate to



enforce immigration controtf. Razgar suprat 390, § 20per Lord Bingham of

Cornhill; Huang supraat 186-187, § 2(er Lord Bingham of Cornhill.]

Decision

[36] For the foregoing reasons | conclude thatdlveas no error in the UK Border
Agency determination; that the decision-maker'sh@ion was correct; that the
Petitioner's latest further submissions did notehaveasonable prospect of success;
and that those further submissions did not andal@mount to a 'fresh claim' in
terms of Rule 353. This is my conclusion even anldasis that an Immigration Judge
would regard him/herself as being bound by thealed 'rule of anxious scrutiny.'
[37] Nothing said above should be taken to refésbtersely on the Petitioner as a
human being. The letters of support show the Bagti to be an individual of worth;
and Mr Forrest put his case well in a way that gedamy sympathy on a human
level. However the matter must be decided accorttingw and the necessary
consequence is that | shall repel the Petitiompdes-in-law as amended, sustain the

Respondent's pleas and dismiss the Petition.



