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Through a series of resolutions beginning in 1994, the United Nations General Assembly gave 

the UNHCR the mandate to work with governments to prevent statelessness from occurring, 

to resolve cases that do occur and to protect the rights of stateless people around the world. 

Since March 2011, UNHCR has been funding LHR’s statelessness work.
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South Africa. LHR’s principle aims and objectives are to promote, uphold, foster, strengthen 

and enforce all human rights in South Africa.

One of LHR’s specialised human rights programmes is the Refugee and Migrants Rights 
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programme, LHR provides direct legal assistance and also supports and engages in litigation 

on behalf of refugees, asylum seekers and other migrants.
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Growing up in South Africa but born in Swaziland, 
Thokozani Sidu faced statelessness until he was 

���������	�
�����
�������
������������������������
African father.

see page 26
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A stateless person is someone who is not considered a national by any state under the operation 

�
	���	����"	#���	��	���	����������	
���	��	`������	'/'3	�
	���	'���	-��7������	��������	��	���	

(����	 �
	 (��������	 �������"	 `��������	 ��	 *+�-�	 ����������	 ����	 ����	 '%��������	 ������	

worldwide suffer from the invisibility and red tape that accompanies life as a stateless person. 

They face endless and continuous violations of their fundamental rights because human rights 

are often unenforceable without nationality.

������	���	���	���������	�

��	��������	��	���������	���������	��	���<	��������	���������	��	��7�	


�����	�������	���	������	�������	���������	��	7���	��	��	
��	���������	�
����	���	�	���<	�
	������	

to social services. It can be impossible for successive generations to escape the cycle of poverty 

��	 ��	 ���	 ���������	 ��	 ��|���	 �����������"	 (������������	 ����	 ���������	 ��������	 ��������	 ���	

����������	��	���������	���������	������������	���	���������"

Although the issue of statelessness has been recognised by the international community for 

decades, it remains a human rights challenge that has not been given the attention it deserves. 

�������	����	��	������	���	����	���	��	���	�����	�
	����	��<��	�	������	�	���	���������	�	���	

has always been surrounded with political, ethnic and cultural controversy.

#��	 ��
���	 ��7������	 ���	 �����	 ���������	 ��	 ;����	 �
���	 6����	 6��	 $$	 ����	 ���	 ��	 ���	

��������	�
	 ���	'��'	-��7������	��������	 ��	 ���	(����	 �
	��
����	 /���
����	-��7�������3	

also sparked international debate on how to deal with the issue of statelessness. The 1954 

-��7������	 ��������	 ��	 ���	 (����	 �
	 (��������	 �������	 ���	 ����������	 ��������	 ��	 ��	 �	 ���
�	

��������	��	���	��
����	-��7������	��	�������	���	�����	���������	����	�	��������	������"	#��	

1961 Convention on the Reduction of Statelessness followed, although neither treaty has been 

������	������	��	��������"

1.
Introduction

“It was like I didn’t have life…

If you don’t have that citizenship it’s like you’re nothing to this country. Only the 
negative will be seen. To everyone around me I was nothing but a foreigner.

I was a nobody ... I really felt I was worthless, to a point where, even if I lose my 
life, it will be worth it because I was hardly recognised as a human being.”

Now that I have citizenship, it’s like I’ve regained life ...  
I can do so many things. Now I am seen and I can do something. Now I can show 

my abilities to the world.”

#��<�q���	(���	���	���	��	��	���������	
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Since the UNHCR took on the mandate of statelessness in the 1990s, it has worked to encourage 

states to sign and ratify statelessness treaties and to domesticate its provisions. In 2011, the 50th 

anniversary of the 1961 Convention on the Reduction of Statelessness, the UNHCR escalated its 

�

����	��	����	���������	��	���	����"	`	*+�-�	�����������	��7��	���
������	��	!�������	%&''	

�����������	���	������	�
	���������	������"	?�	���	���	�
	%&''�	�����	����	��������	�������	��	

at least one of the conventions and more than 30 national governments, including South Africa, 

made pledges to accede in the near future.

$�	���	`
�����	��������	��������������	����q������	����	�������	�����	������������	��������	

with economic migration have led to a scramble for power in the post-colonial era and in many 

����������	 �	 �����������	 �
	 �����������	 ����q������	 ����	 ��������	 ��	 �������	 ���	 ������7��	

original occupants of the area.1 This has had a negative impact on many migrant labourers and 

their descendents who effectively have found themselves without a nationality. As countries 

continue to develop and access to wealth and social services become ever more dependent 

on administrative systems and documentation, statelessness in Africa only increases as those 

��	���	
������	�
	�������	���	��
�	������	���	����q����	������"	�����������	���	������	��������	

recession has in many countries resulted in the tightening of borders, xenophobia and restricted 

������	��	����q�������	��	�

����	��	�������	�������8	�������	��������"

In South Africa, which had the highest number of new asylum-seekers in the world in 2008, 

stateless migrants are inevitably present. What is surprising is that many people born on South 

African territory are also unable to access nationality in any nation.

6����	(���	̀ 
����	���	���	���	������	��	��������	���	���	���7�������	��	��������������	������	

legal instruments protect the right to nationality generally. The Constitution protects the right 

of each child to a name and nationality from birth as well as the right not to be deprived of 

one’s nationality.2	#��	(���	`
�����	-���q������	`��	��	�
	'���	���7����	����q������	��	�����	��	

children born on the territory who have no other nationality or no right to another nationality.  

(���	 `
����	 ���	 ������	 ���	 ��������	 �	 �����	 �
	 �������������	 ����������	 ����	 �������	 ���	

�����	��	������������	������\	���	*��7�����	!����������	��	����	�������	'���	-��7������	��	

���	+����������	�
	�������	6�����	'���	-��7������	��	���	;����������	�
	���	�����	�
	������	

!��������������	'���	-��7������	��	���	������	�
	���	-����	���	���	$������������	-�7�����	��	

-�7��	���	���������	������"

(�������������	��	!�������	%&''	(���	`
����	���������	���	����������	��	�������	���	�����	��	

nationality by pledging to sign and ratify the 1954 Convention Relating to the Status of Stateless 

�������	���	���	'��'	-��7������	��	���	��������	�
	(������������"3  This is a promising step 

forward and indicates growing recognition of the right to a nationality and the problem of 

�������������"	����
���	��������	���	������������	����	����	
�����	��	%&']"

This report is intended to reveal and draw attention to the plight of stateless persons in South 

`
����"	(������	%	���7����	�	����
	���<�����	��	���	����������	�
	����������	�������"	(������	]	

outlines some overarching causes of statelessness around the African continent. Section 4 

���������	���	����	����������	�
	�������	����������	��	(���	`
�����	����������	���	����	���	

struggling to access nationality and including the personal stories of a number of stateless 

persons. 

'	 ������	?"	/%&'&3"	Citizenship Law in Africa: A Comparative Study, p.8. New York, Open Society Institute.

2 Sections 28 and 20, respectively.

]	 #��	 !����	 ���������	 ��	 ������	 -������	 ����7����	 ����	 ������	 ��	 ���	 *�����	 +������	 ����	 -�����������	 
��	 ��
����	

�����������	 $������7���������	 ;7���	 ��	 ��
����	 ���	 (��������	 �������	 ��	 :���7�"	 (��	 ����\{{���"����"���{

��������������{�������%&''����7������������������������"��
"
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“Nationality is to belong somewhere. For me,  
I can’t identify myself. I don’t belong anywhere.”

`"("	���	����	��	�	��
���	����	��	#��q����	��	?������	��
����"	 

���	��	��	���	����������	��	�	����q��	�
	?����	���	�
	#��q����"

see page 27
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Section 5 explains the numerous human rights challenges facing stateless persons in South 

Africa, ranging from lack of documentation, to inability to work to repeated arrest and prolonged 

detention.

(������	�	�������	�������	���	�����	�����������	���	����������	��	�������	���	�����	��	�����������	

for some of the country’s most vulnerable people. Finally the report concludes in Section 7 

with recommendations for law reform and policy change to prevent statelessness and promote 

access to nationality in the South African context.

�������	
��	����	������8	(������������	���)���\	%&''�%&']

����	 ��	 �������������	 ����	 ���	 *+�-��	 �������	 ���	 (������������	���)���	 ��	 �����	%&''	 ��	

promote access to nationality. The goals of the project are to provide direct legal services to 

���������	��������	��	������	��7�������	��	���	����	
��	�����	��
���	��	���7���	���	�����	

��������������	��	�����	���������	�
	���������	������	���	�����	�������	���	��	��7�����	
��	���	

������������	�
	���	'���	���	'��'	*+	���7�������	��	�������������"	

#��	���)���	���	 �����	������������	 ��	%&'&	����	���	�����������	������	5����������

����	 ��������	 �����������	 ���	 �
�����	 ����������	 ����	 �����	 �����������"	 #��	 !���������	 �
	

Home Affairs had extended a special dispensation offering work, study or business permits 

��	 5����������	 �������	 ��	 ���	 �������	 ���������	 ��	 ��	 �����	 �������"	 ����	 5����������

born migrants approached their consulate to apply for a passport so that they could access 

���	������������	��	����	����������	�����	����	�����	�������������	����	����	����	��	�������	

�
�������	 ����	 ����	 ���	 ��	 ������	 5���������	 ����q���	 ��	 ��	 ��	 ���������	 ��	 5�������8�	

-���q������	`��	��	%&&'"	

Since the project’s inception, LHR has reached more than 2 000 persons from over 20 countries 

�
	 ������"	 ���	 ���	 ����������	 ������	 ����������	 �
	 ���������	 �������	 ��	 ���	 ��������	 ����	

migrants as well as those born in the country. 

����	%&''	��	%&']�	 ���	���)���	���	���7����	������	 �����	���7����	 ��	 ������������	��������	

���	�����	���	���	 �������	��
������	 
���	!����	���	-���	#���"	^������	���	��������	

on farms in northern Limpopo and the Western Cape, as well as in communities living in and 

�����	�����������"	��
������	
���	�����	�������������	��	����	��	������	��|�����	
���	���	

website provided wide reach for the project. 
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`	 ������	 ��
����	 ����	 ������	 �����	 ����	 ����	 �������������	 ��\	 ����	 ��	 ��	 ��������	 ����	 �	

������	����	��7�	+^	�������������4

������	�
�������	����	����	�����	����	��	������7�	�������������	��	�	7���	���������	 ��
��|���	

and far-fetched event, like being struck by lightning. It is hard for many people to imagine what 

set of circumstances could occur to result in a person being stateless and unable to access 

nationality in any country. 

!������	�����	�������������	��	�	�������	
��	�7��	'%��������	������	�����	���	������	��������	��	

South Africa.5 

Sadly, statelessness is often treated with doubt, suspicion and defensiveness by people who 

���	��	�	��������	��	���7���	���	�����	��	�	��7�������	��������	�
�������	���	������������7��"	

Many insist that it is not a problem for people from their country. Further, in the African context, 

�������������	 ��	 �
���	 ���
���	 ����	 �	 ���<	 �
	 ���������"	 !����	 ��	 ��	 �������	 �������������	

can exist in Africa are thus usually centred around notions of the large African family and 

the importance of roots. How can an African be stateless if she, as all Africans, comes from 

��	������������	����{7������	���	���	��	��������	
�����	��	�	����
	���	���	7���	
��	����	`	

stateless person may well have an established family and home life and may feel a real sense of 

���������	��	�����	�����	�
	������"	?�	�����������	��	���	�	������	�
	���	���	�	������	
����	����	

he belongs in or comes from any particular place. The crux of the matter is whether or not he is 

recognised by the State as a national. 

For advocates of the stateless, one of the challenges in enforcing the rights of stateless persons 

��	���	����������	�����	��	�������������	����������	�
	����	��	����	�	����������	�������	��"	$�	

��	����������	��	�������	���������	������	���	���7���	�	����	��	����q������	�
	������	��	���	�����	

��	���	|�������	��	���������"	

�	 ��������	 ������	 ���	 �������	 ��	 *��7������	 �
	 ���	 6������	 -����	 _���	 -����������	 /%��3	 ���	 ������	 �
	 ���	 `
�����	

-��������	�
	;������	��	���	������	���	6��
���	�
	���	-����	�
	���	`
�����	*����

�	 *�����	+������	����	-�����������	
��	��
�����	����\{{���"����"���{�����{���]����'��"����"�

2.
Unravelling the Statelessness 
����������\	6��	��	�	(��������	�������

“Statelessness is a reality for  
some and a possibility for all.”

�!�	?�����	!����	��q��3 
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#��	'���	-��7������	��	���	(����	�
	(��������	�������	���7����	���	����	��������7�	���	������	

��������	����������	�
	���������	������	��	�������������	���	��	`������	'/'3\	

A person not recognised as a national by any State under the operation of its laws.

#��	-��7������	����	���	������	�����7������	��	����	��������	
������	���������	��	���	$������������	

���	-����������	`������	'/'3	��	����	�
	��������	�������������	���"6 

�������������	������������	�������	��	��	�������	���	����������	�
	����	�������	�����	��������	

or merely the letter of the law. Until recently, it was unclear how to classify persons who met 

�����	��|��������	
��	�����������	��	����	���	������	�����������	��	��	��������	���	��	�	

lack of evidence or discrimination in the implementation of laws. 

������	 /*+�-�3	 :��������	 ��	 (������������	 +�"	 '�	 ��������	 ��	 �������	 �
	 %&'%�	 ���7���	

�������	��	���	����"	#��	���������	�����	����	����	����������	��	�	��������	��	���	(����	����	

���	 ���������	 �
	 ���	 �����	 �����	 ������	 ����	 )��	 �����������	 ��	 ����	 �����������	 ��������	

regulations, orders, judicial case law [in countries with a tradition of precedent] and, where 

������������	��������	���������"7 

:�������	+�"	'	����	��	��	�����	����	���	���7������8�	����������	�
	�����������	��|����	��������	�
	

���	�	�����	�������	���	�����������	����	��	��	����7����8�	����"	#���	���	����	�����������	��7���	

������	���	���	��	����q���	����	���	���	�
	�	���������	������	��	���	���	���	����������	��	

���	��	���	(����	��	|�������	
��	�����7��	������"	$�	���������	����	����	������	�	������	���	

|�������	����	���	���	��	���	����	������	�����������	��	��	���
�������	����
	�
	����q������"	

`����	 ���	���������	�����
�	 ����	 ���	`������	'/'3	����������	 �������	�����	�����	����	�������	

���	��	������������	��������	����	��	�����	��	���	��������������	��	���������"	#��	�����������	

can include cases where the state implements its laws in a manner which discriminates against 

�	���������	�����	 �������	��	���	��������	�
	 ����	����	�������	���	 
���	 ����	 ��	|�������	 
��	

�����������	����	���	����������	����q������	���"

`���	�����������	��	����	����	:�������	+�"	'�	�	������	���	���	����	������	������	��	�����������	

�7��	 ��	 �7��	 �	 ����	 ��7���	 �
������	 �
	 �	 ���������	 ��������	 |�������	 ����	 ���	 -��7������	

��	�	���������	������"	��	��	���	����	���	 �����	������	���	�	��������	 ��	�����	 ��	|���
�	 
��	

protection.8 

An important point to mention is the distinction between a stateless person and an undocumented 

person. Someone who is ‘undocumented’ in the sense that he or she does not hold any form 

�
	��7�������������	 ��������	�������	/�����	������������	 $!	��	��������3	���	��	��	 ���<	�
	

��������������	 �����������	 �
	 ��	 ��	 ���	 ��	 �	 �������"	 ?�	 ���	 ������	 ����	 ���	 ��	 ����������	

stateless until he or she attempts to access nationality and is declined by a competent authority 

/����������	�	����	�

����	��	�������	�
�����	��	�	
������	�������3"

6 �������	
��
����������������������������������
�
�
�����������������������	��	`������	'/'3	�
	���	'���	-��7������	��������	

��	���	(����	�
	(��������	�������	/�������
����	�:��������	+�"	'�3

7 Guidelines No. 1, section 15.

�	 �#��	����	�����������	����	���	��������	�
	���	�
������	���	�����	��	�7��������	��	�	������	�
������	����	���	��	�����
	������	

���	
�����	
���	�����	�������	��	�	���������	��������	
��	���	�������	�
	��	`������	'/'3	��������"�
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A variety of forces have resulted in statelessness across the African continent. Some statelessness 

is merely circumstantial, in the sense that it was not necessarily the result of ill will towards the 

���������	������	��	������	�	������	�
	�
�������	�7����	����	���	��	��	�����	�����������	���{���	��	

�	��������"	;�������	����	��	�	������	
������	������	���	����<�	�
	7�����	��������8	����q������	

����	 ���	 ����	 ���	 ����	 ���	 |���
�	 ��	 �	 ����q��	 ��	 ���	 �������	 ������	 ����
	 �
	 �����������	 �����	

����������	���	�����	��������	��	�	�����	������	���8�	������	�
	������"		

-���q������	����	��	����	`
�����	��������	���	�����	��	���	��������\	jus soli,	�����	����q������	��	

�������	��	������	����	��	���	���������	/���	�
	���	����3�	��	jus sanguinis�	�����	����q������	��	�������	

��	������	�����	�������	����	��	�����	����q���	/���	�
	���	�����3"	����	��������	����	�����	������	

�
	����q���	��	����	��	���������	���������	��	�����	
��	����q������	������	�������������	���������"9

Jus soli and jus sanguinis	����q������	���	���7������	�����	���	������	����	�������	������	������	

stateless. The simplest example is the case where a person is born in a country that only allows 

��������	�
	����q���	��	������	����q�������	��	���	��	���	�������8	������	����	���	�����	����	��	����	

nationality to a child born abroad. A number of countries, including Lesotho and Malawi, do not 

�����	����q���	����	������	��	����	�����������	��	�����	���������	���7���	���	������	����������	����	

������	���������	�
	����	������	������	����q������	��	���	������	�
	�����"

Other causes of statelessness originate in a human intention to exclude certain groups from the 

����q����	�
	�	������"	;�������	������	�������	������	���	��������	��������������	��	����q������	����	

������	��������������	����	������	�����8�	�������	��	����	�����������	��	�����	���������	���	��������	

�����7�����	�
	���������	���������8	����q�������	���	��������	�
	�������	���	���	��	������	�������	

��	����q���"	

Illustrative examples include Liberia and Sierra Leone, founded by freed slaves, which only allow 

�����	�
	������	��������	��	��	����q���	
���	�����"	�������	����	��	
��	��	��	��������	�����	���	���	���	

�
	������	��������	
���	�7��	�����������	��	����q���"10

At independence, many countries discriminated against women, limiting their right to pass nationality 

��	�����	��������	�
	���	
�����	���	���	����	�	����q���	��	��	����	����q������	��	
������	������"	���	

��������������	��������	�����"	���	��������	��������	����	������	�����	���	����	������	����q������	

of the country if the father is Libyan. The same is true of Somalia regardless of birthplace.11

`�	
��	�����7�����	�
	����q������	
��	���������	��������	�	
����	�������	��	���	����	�
	=������	=�����	

���������	�
	5�����	
���	'���	��	'��'"	$�	'���	���	����	-���	��������	����	��	���	���	�	����q��	

�
	���	�����	����	��	���	��7�����	
��	%�	�����	�	�	��7�	����	���	����	����������	�
	�	�������	�
	

�����������	�
	����q������	���	���������	�����	���������	��	��������	���	������8�	�����	���������	


���	�������	�
����	������"12 

;�������	��������	�����	������	�
	����7�����	���	
�������	�
	������	;�������	������	�����	���	


��������	���	������	���	����	;������	
���	'���	��	%&&&"	(��	�������	����	��������	��	�����	��	

�����	������	��	���<	��	��	��	���	������	����	;������"	#����	;��������	��������	����	���������	

���	�����������	���	��������	������	���������"13 

Thus one can begin to see the complex set of scenarios that have contributed to the creation of 

�������������	��	̀ 
����"	#��	����	�������	����	�������	�	��������	�
	��������	�����	�
	�������	����������	

in South Africa, but is by no means exhaustive of all stateless persons on the territory.

�	 	 ������	?"	/%&'&3"	Citizenship Law in Africa: A Comparative Study, p. 2. New York, Open Society Institute.

10 Ibid. p. 3.

11 Ibid. p. 5.

'%	 ������	?"	/%&&�3	Struggles for Citizenship in Africa, p. 127 New York, Open Society Institute.

13 Ibid. p. 100

3.
(������������	��	`
����\	`�	^7��7���
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4.
����������	�
	-������	��	(���	`
����	�	
?�	-�����	�
	?����

���	���	����������	�	7������	�
	����������	�
	�������	��	(���	`
�����	���	���	������	���������	

or at risk of becoming stateless. They are grouped below primarily by country of birth.

�������	-�������\	^������	���	_��������	-�������

^�������	���������	��������	���	������������	
������	������	/���	����	��	(���	`
����	


���	����	��

�����	��������	�
	������3	���	��	����	���<	�
	�������������"	����	����	��	(���	

Africa with parents or relatives who later disappear from the situation through death, neglect 

or abandonment. Others come alone and never return to their home country. Most often they do 

���	��7�	�	�����	������������	���	�������	��������	�������	�������	�����������"	

Without guardians and documents to prove their origin, they often grow up to be stateless in 

South Africa with no immigration status or path to naturalisation. Yet they cannot be deported 

due to an inability to prove their claims to nationality in their countries of origin.

-�������	�
	(���	`
�����	����q���	���	���	��������	��	���������	���	���	��	���	�����	���	

child protection regime are also at risk of statelessness, even though they may have never left 

���	������"	`	|�������	����	���	������	 ����	��	���������	��	 ��	�	�������	�������	��	������	

���<��"	(���	�
	�����	��������	
���	7�����	��	����������	���	�����	����	��	�����	���	��������	��	

����	`

����	��	�����	��	������	������	������"	`	������������	�����	��������	���	����	��������	

��	 ���	 ��	 ������	 ���<���	 ���	 ���<	 ��	 ����	 �����	 �	 �	 ��������	 �������	 �������	 
�����	 ��	

community members register the same child under different names in order to access a child 

����	�����"	#�����	��	
���	�
	�����	����	���	��������	����	�	���	����	�����	$!�	����<��	��	��	

��������	
���"	$�	��	���������	��
�����	��	���������	������
	
���	���	�	��������	���	���	�����	

��	������	�
	���	�����	��	�����������	���	���	���	������	����	����	
���	��"

Children with one South African parent and one foreign parent, whose birth is not registered 

��
���	 ���	 ����q��	 ������8�	 ������	 
���	 ����	 ������������	 ��������	 ��	 ���������	 �����	 �����	

�����	��	(���	`
�����	����q������"	���	��	���������	��	��7����	������	�����	�����	�������	���	

��|����	
���	���	��������	������8�	������7��	��	�����	��	���7�	���	�����8�	����q������	������	

!+`	�������"	!+`	�������	��	��	�������7�	��������	����	��	��	�
	�����	�
	����	�������	(���	

`
�����	����q���"

`��������	��	*�����	+������	-�������8�	���	/*+$-;�3�	�����	���	]"���������	��������	��������	

in South Africa.14  Over 2 000 children are abandoned yearly in South Africa, according to Child 

Welfare.15  

'�	 (��	����\{{���"����
"���{�����
����{�������������]]"����

15	 (��	����\{{���"�������7�"��"q�{�����{��������%�'�]"���{����������%�&&&�<���������������������
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No statistics exist regarding numbers of unaccompanied children from other countries but 

estimates by LHR’s partner organisations place the number of children living in both registered 

���	�����������	�����	���	����	����	�������	��	��������	�����	��	�&&"	+��	���	�
	�����	��������	

���������	 ���	 ������������	 ��������	 ���	 ��	 ����	 ������	 ���������	 �	 ��	 �������������	 ��	

inevitably a risk due to their situation.

These vulnerable children constitute a shadow population and an untapped resource. Having 

�����	�	��	(���	`
�����	����	��7�	�	������	��������������	����	���	������	���	�����"	���	

without legal assimilation, they are also hindered from integrating socially. This frustrates 

nation building and exacerbates xenophobia and division. It also presents a planning and 

security concern for the state. Without documenting unaccompanied minors, the population 

��������	���	 �����������	����������	��	���	���������	�������	���	�������	��	���	���������"	#��	

lack of possibilities for the regularisation of foreign unaccompanied minors leads to clandestine 

residency, poverty and crime for young people undergoing integration.

Case study

��	���	����	��	;�������	���	����	��	(���	`
����	��	���	���	�
	���	����	���	�������"	

Her parents applied for asylum but within a year she was taken from their care 

due to extreme neglect. Her parents then abandoned her and left the Republic. She 

entered court ordered foster care and her asylum application fell away because she 

was considered a dependent of her parents who left. However, no immigration status 

was given to her as part of the children’s court proceeding. Having grown up in South 

`
�����	���	����	���	����<	���	�������8	��������	����	���	��7�	�	�����	�����������	���	

has no family or home to return to. Her birth country’s embassy has not responded to 

��|����	��	������"

LHR made an application to the Minister on her behalf asking that she be granted an 

exemption for permanent residence.
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�������	-�������\	(���	`
�����	-���q���	?���	`�����

16#��	?�����	���	!�����	������������	`��	��|����	�	������	�����������	��	�����	�������	��������	


���	�	��7�������	����	��	���	������	�
	�����	��	�����	
��	�	(���	`
�����	����q��	����	������	

��	��������	���	��	���	�����	��	���	�������	���	������	��	$!"17

In many cases, LHR has been approached by South Africans born abroad who are struggling to 

����	����	��|�������	��	��	���	�����	�
	�����	������������	��	�����	`
�����	�������"	#��	�����	

are complicated by death of one or both parents. Yet even when one parent or other relatives 

���	�������	���	����	��	�����
�	��	��	���	�����	�������	���	����q������	�����	�
	���	����7�����	

�����	����	`

����	�
�����	���	����	����	�
����	�������	��	��	��������	��	����	��|�������":�7��	

the low rates of birth registration in other African countries, other forms of proof should be 

accepted in this regard.

16 Name changed to protect identity.

'�	 ���������	��	���	?�����	���	!�����	������������	`��	�'	�
	'��%"

Case study

�"_"-"	/�_������113	���	����	��	������	��	'���	��	�	(���	`
�����	������	���	��������	


�����"	6����	��	���	�����	�	������	����	���	�������	������	����"	_�����	���	����	������	��	

��	��
�����	�����8	���	����	���	�
	���	(���	`
�����	�����"	`
���	���	����	�����	_�����	

came to South Africa in search of his remaining family. Remarkably, he was able to 

trace his grandmother. However, he was told at Home Affairs that he could not register 

��	(���	̀ 
�����	������	�	�����	�����������	
���	�������	�����	��	���	���	��7�"	������	

only recently enacted legislation to make birth registration compulsory under the law. 

��7���	���7�����	��	(���	`
����	������	�	���������	_�����	���	��������	���	��������	

for the purposes of deportation on the charge of being an illegal foreigner. LHR 

�����7����	���	���	����	��	������	_�����	��	���7���	���	��������	����������	����	���	

(���	`
�����	�����������	����	�	�����	����"	���	�����	��	������	_�����	��	���������	

late birth registration in South Africa.

“I hope to get citizenship and to go back to school, to become 
engaged in the community activities.

I bring worry to my family because they think of my well-being and 
vulnerability to arrest. They may expect me to get educated and 

assist but I cannot do this. I hope to eventually assist and provide for 
my family.

I fear arrest because I am undocumented.

I am not free...”
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“Victor” was born in Malawi to a South African mother, 
but was orphaned as a child without having his 

birth registered. He traced his roots to South Africa 
and miraculously found his grandmother. Now he is 

struggling to have his citizenship recognised.
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���
�":"	/������3	���	����	��	(���	̀ 
����	��	�	����q��	
�����	���	����������	
������	������"	����	

`

����	��
���	�����	�������������	��|������	����	���	������	�����	������	��	$!	�������"	���	

is assisting the father to obtain a paternity order from children’s court so that he may register 

the child under his name. see page 76
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Case study

�"#"	���	����	��	5�������	��	�������	����	�����	��������	���	5���������	��������"	

`����	%&&]	��	���������	��	���	��	$!	���	���	����	����	�����	���	
�����	���	
���	

�������	��	���	���	����������	�	����q��"	��	���	����	����	����	�����	��	���	���	��7�	�	

����	����	��	5��������	��	����	���	��	5���������"	^���	
���������	����	�
���	���	

�������"

��	����	����	���	��	`����	$!	���	���	�����	��	���	�	��������"	��	���	����<���	��	

��	���	��7��	��	5�������	
��	���	������	��
�	���	���	��7��	����	��	������"	��	����	��	

���	��������	;������	��	���	����	��	����	���	������	��������	����q������	������	

��	������	���	��������	�����������	��	���\	��	���	�7��	���	%%"	#����	����	������	

������	���	�����	����q������	��	���	%%	��	��	��	����	��	�	������	�
	���"	

*�����	 ��	 ���	 �	 ��������	 
���	 5�������	 ��	 �������	 �"#"	 ���������	 ��	 (���	 `
����	

where he applied for asylum. However, his claim was rejected. In 2010, he tried to 

��<�	��7������	�
	���	����	`

����	�������	������������	
��	5����������	��	������	

���<	�������	��	����	���	���	�	��������	
���	���	5���������	-��������	�����	��	

���	�����	����	����	��	��	���	�	����q��"	���	����	��	�����������	��	���	��������	��	���	

behalf, which was also rejected. 

#��	 ��������	 ������	 ����	 ���	 !���������	 ���	 ���	 ���7�����	 ����	 ��	 ���	 ���������	

������	 ��	 ����	 �	 5���������	 $!"	 #���	 ���	 ��	 �����	 �
	 ���	 
���	 ����	 ���	 $!	 
���	

5�������	������������	 ����������	���	��	��	�������"	���	 ��	���������	 ����	��������	 ��	

���	+����	:�����	����	-���	��	���������	������	����	���	���������	�����	��7�	����	

granted an opportunity to appear in person and address arguments against his claim. 

5�������

!��	����q������	���	����	����������	��	5�������	�����	'���	��	���	���	��������	��
�����"	$�	

%&&'�	���	����q������	���	���	�������	��	��|���	������	����	�	�����	��	
������	����q������	

��	�������	����	����q������	���	�������	
��	5���������	����q������	��	������������	������	

a six-month period.18	#����	���	
�����	��	������	����	�����	����q������	��	���������	�
	���	��	

������	%&&%	�	���	�����	�����	��	7���"	#��	�����	5�����	�������	����	������	�����	��	���	

%&&%	�������	���������"	#��	����������	������	 ���	��7�����	
��	!���������	-�����	/�!-3�	

��	����������	����	��	5�����	��	������	������	
���	������	�
	
������	�������	��	5�������	

who largely inhabit urban areas.

It is estimated that between 100 000 and 200 000 African migrants and their children born 

��	 5�������	 ����	 ��������	 �
	 �����	 ����q������	 ��	 ����	 ����������	 �����	 ���	 ��7�������	

����	 ��	 ������	 ���	 ����	 ��	 ���	 �����	 ;������	 ���������"19  Restoration is permitted but 

��	�	�������������	�����������"	$�	��	
�����	�����������	��	���	�����������	��|�������	���	

��
������	�
	����������	��	������	����	���	�������������7�	����������"	#��	���	-�����������	

in draft form at the time of this publication, may assist this population depending on what 

rights are afforded to persons born to parents originally from other nations. 

'�	 5���������	-���q��	`��������	`��	�
	%&&'"

19	 (��	����\{{���"
���7���"���{�����
�{���]%{�]"��
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Case study

�"("	��������	
���	5�������	��	(���	`
����	����	���	������	����	��	���	�����	'&	

�����	���"	!�	 ��	���	��7���	�	�����	������������	 �"("	���	�����	 ��	�����	 ��	������	 ��	

(���	 `
����"	 `�	 �	 ���������	 ���	 ������	 ���������	 ���"	 �"("	 ��7�7��	 ������	 ���	

kindness of friends and eventually learned how to weld. He never knew his father.

`����	 %&&��	 �"("	 �������	 ��	 5�������	 ��	 ���	 ��	 ������	 ������������"	 ����7���	

no record of his birth or identity could be traced. He was further told by government 

�
�������	 ����	 ��	 ��	 ���	 ������	 ��7���	 ����	 ���������	 ���	 
�����	 �����	 �<�����	

��������	����	���<	�
	���	������7��	���	���	����	�������	
���	5��������	�"("	����	

���	|���
�	
��	5���������	����q������"	����	`

����	��	(���	`
����	����	�����	���	

����	���	���������	���	��	���	����	
���	5���������	����������"	�"("	����	���	|���
�	


��	����q������	��	������	�������	��7��	����	�"("	���	��	������������	��	����	����	���	

mother was Malawian and he is over the legal age limit to apply.

�"("	�������	����������	��	(���	̀ 
�����	�������	��	���	��7��	����	
��	������	������	

years. He is married and has two children, but he cannot register his marriage or his 

children’s births due to his lack of documentation.

“Citizenship means having rights.

I am not safe because I don’t have papers ... I know that if I talk too 
much I will have problems because I don’t have papers, so even 

when things happen to me which I know are not right ... I’m quiet.”

“My dream is to have a document so that I can vote.

I want the government to see me and to recognise my problem and 
to listen.”

“Me, now I’m old, but now I’m looking to the dreams of my child. I 
want them to have a future.”
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�
�"("	���	����	��	5�������	��	�	��������	������	���	���	���������	��	(���	`
����	��	�	

�����"	��	 ��	���	����������	��	�	����q��	 ��	���	�
	 ���	�����	��������"	+��	��	 
����	 
��	 ���	

future of his children, who are also undocumented.



22

S
TA

T
E

LE
S

S
N

E
S

S
 A

N
D

 N
A

T
IO

N
A

LI
T

Y
 IN

 S
O

U
T

H
 A

F
R

IC
A

;�������{;������

����	;���������	�
	;�������	�������	����	�����	;��������	����q������	��	�	������	�
	���	�����	

���	 
��������	 ���	 ���������	 �
	 ;������"	 #����	 ���	 7����	 ��	 ���	 ��
������	 ��	 ;�������	

���������	 ����	 ������������	 ����������	 �������������	 ��	 ;��������	 �����	 ��������	 ����	

������	;��������	��	;������	������	���	����	�
	���������	��	�������"

Those who left during or after the war and later approached a consulate abroad are often turned 

�����	�����������	�
	����	��	���	��7�	;��������	$!�	��	���������"	`	�����	���	���7����	����	���	

;��������	����	�	
������	������	���	���	���	�������	�����	������	��	������	;��������	�����������	

��	���	�
	��)�����	������������	����	��	��	�	������	�
	���"	#���	��������	����	������	;��������	

����	��	;�������	���	���	���	�������	��������	��	(���	`
����"	

��q����|�

�����	������	�
	��q��������	����	��	(���	̀ 
����	��	�������<���	��	��	��
����	�����	��	���	

'���	��
����	`��"	����	���	���	����������	���	������	�����������	�����"	���������	


��	�����	�����	��	��q����|�	���	����<�	�����������	����	��7�	��	���������	��������	�����	��	

stand witness to their origin and often no documents to prove their birthplace. Their children, 

born in South Africa, are at heightened risk of statelessness because their parents often have no 

��������	��������	�����	��������	�	����	��	�����	�����	��	����q������	��	���	������"	

#��	 ����q������	 ���	 ����	 ��|����	 ��������	 ����	 ��	 ��q��������	 ������	 ��	 
����	 �������	

������������7�	 ��|��������	 ��	 ���	 ���	 �
	 ��)������	 ���	 ��	 ���������	 ��	 ���������	 ��	 ������	

��q�������	����q������	���	��<���	�	�����������	�
	�������	�	���	��	��	������	�������	��	���	

these provisions are strictly enforced. 

Case study  

�"`"	���	����	��	�	�����	����	��	���	������	�������	;�������	���	;������"	6���	���	

���	'%	�����	����	;�������	��������	���	�������	���	���	������	;��������	��	;������	

�����	���	��������	�������	���	��������"	(������	������
����	;�������	��������	�������	

the town and attacked M.A.’s family store, killing her father and other family members. 

(��	��7�7��	���	���	��<��	��	��������	��	�	�����	���	������	���	������	;�������"	

She eventually entered South Africa where she applied for asylum. Her asylum 

application was rejected as manifestly unfounded on the grounds that she left her 

country because there was no one left to take care of her. 

LHR is helping her appeal the decision in the High Court. Her claim is based the 

���������	�����7�����	�
	���	�����������	����	���	����	���	��<�������	����	���	����	

������	���������	�
	�������	��	;��������	����	���	����	
���	����������	��	��	������	

;�������	���	
�����	���������<��	��	;�������	���	����	���	����	
���	���<	�
	
�����	

������������	��	;������"
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#��	��q�������	����	-���������	 ��	+�������	���	 ��<��	��	��	 ��������7�	 ��������	����	 ���	

*+�-�	��	�������	
�����	����q���	��	��������	�����	����	���	������"	`���������	����	��7����	

���������	 
���	 ���	 ��������	 ��	 �����	 ����	 ����	 ���	 
���	 ��q����|�	 ���	 ����	 ���	 ����	

����������	���	��7��	�	�����	�����������	����������	�����	����q������"	����7���	��	�������	����	

initiative reaches a small portion of the population of concern, many of whom live around South 

Africa and not necessarily near the border.

(��q�����

(��q�����	 �������������	 ����������	 �������	 �����	 ��	 �������	 �
	 �����������	 ��	 ���7������	 �
	

���	������	%&&�	-�����������	����	����	����q���	���	����	��	�����	�����������	��	�����	��������	

without restrictions. 

:�7��	���	���������	��	(���	`
����	���	����	������	�
	�����	���������{������	��	�<����	

number inevitably fall through the cracks and grow up stateless in South Africa.

Lesotho

South Africa hosts a large population of undocumented migrants from Lesotho. Many, in fact, 

have South African parentage but cannot access this right due to their inability to produce a 

�����	�����������	
���	�������	/��|����	��	��������	��	(���	`
����3"	^�����	���	�������	����	

��������	���	��	(���	`
�����	����q���	��	������	������	�����	�����	��	������7��8	�������	��	

��	�����	���<	�
	������������	���	���������	��	��������	���	��������	����	����	`

����	/��	$!	

��	��|����3"	

`��������	��	���	-����������	�
	��������	�������	����q���	����	��	(���	`
����	������	����	��	

their nationality to their children, leaving the second generation born abroad stateless.
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�
;��q�����	 +�����	 ���	 ���	 ���	 ���	 ����	 ��������	 ����������	 �������	 ��7���	 (���	 `
�����	

fathers. 
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Case Study

“I was born in Lesotho but I am South African.  

That is the only thing I want in my life.  
 

I feel like I’m a mess. There is nothing I can do. I have spent many 
years sitting at home and doing nothing. When I wanted to write 

my matric it was a mess – I didn’t have an ID. When you go to even 
computer lessons they still want a document and I felt bad. 

 
There is a lot I want to achieve but I can’t because I don’t have an 
ID. In years to come, Neo must go to school but they will want his 

�������	���
����	�����	��	��������	���	��

;��q�����	+�����	���	����	 ��	�������	 ��	'��%"	���	������	���	�	�������	����q���	

while her father was South African. When she was three years old, she came to stay 

with her paternal grandmother in South Africa. Over the years, she struggled to register 

as South African because she does not have a birth record from Lesotho, which is 

��|����	��	�����	�
	���	?�����	���	!�����	������������	`��"	�������	���	7���	���	�����	

�
	�����	������������"	����	`

����	����	���	��	��	���<	��	�������	���	����	���	������"	

;7��������	���	�������	��	�������	
��	���	������8�	
�����"	(��	�����7����	����	���	

clinic where she was born does not have records prior to 1985. She returned to South 

Africa but Home Affairs still refuses to assist her. Her father and grandmother have 

�����	������	�����	��	���	���	��7�	(���	`
�����	����	���	�����	�������	��	�����
�	��	

her identity. 

;��q�����	���	�	���	����	��	(���	`
����	��	�	(���	`
�����	
������	��	����	`

����	����	

���	�����	����	��	��������	���	�����8�	�����	������	;��q�����	����	���	��7�	��	$!"	#��	

���	���	��	����	�����	��	������	���	(���	`
�����	����q�������	�7��	�����	���	
�����	

���	�	7����	(���	`
�����	$!	�������"

;��q�����8�	����	����������	���	������������	������	����	���<	�
	������������	���	��	

���	�����	��	�����������"	(��	������	��|��������	�	
��	�	
������	�����	�����������	���	
��	

���	������8�	$!	�������	�	�����	��	��������	����<	��	����q������	
��	;��q�����	���	

���	����	����	�����|�����	��	�����	��������	���������	�����	��	���<	���	���������	

and their physical and emotional health.
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Case Study

“I couldn’t get a job. I couldn’t get education.  
It’s like I had no access to anything. If I had to start my own small 
business, I couldn’t open an account. Even if I went to hospital it 

was like I was nothing because I had no ID.

I was totally sidelined in everything that belongs to a South African.

In the families we have, it’s like sometimes you’re invading their 
space because now that they know you don’t have anything, they 

think ‘he’s going to be around for a while because he has nowhere 
else to go.’ It’s hard for them to keep understanding your situation.”

#��<�q���	(��	���	����	��	(��q�����	��	'���	��	�	(��q�	������	���	(���	`
�����	

father. As a child he was sent to South Africa to stay with his paternal grandmother. 

6���	��	�����	'�	���	������	��	�����	�������	��	��������	��	����	����	��	$!	��	

���	 
�����	���	���	��7�	��	$!	��	�����	������������	��	#��<�q���	��������	��	��������	

��	 (���	 `
�����"	 ��	 ���	 
�����	 ����	 ����	 ��	 ����	 ����	 �	 �����	 �����������	 
���	

(��q�����	��	�����	��	��������	���	
������	�����"	��	����	���<	��	(��q�����	��	������	�	

�����	������������	�����	���	��7��	��	����	��	(��q�	����������	����	���	��	���	����	

������	���	������	
��	���	����	��	|���
�	
��	����q������"

;7��	�
���	#��<�q���	���	�	�����	�����������	
���	(��q�����	���	���	
�����	��������	��	

$!�	 �
�������	 ������	 #��<�q���8�	 (���	 `
�����	 ����q������	 ��	 ��	 ���	 
���	 ����	 ���	

father only registered as a South African in 2011. He was told he must bring in his 


�����8�	����	�����	�	�	�������	���	��	���	���������	���	����	���	
�����	���	���	��7�"	

���	���	�7�������	����	��	������	#��<�q���	��	�������	���	$!	���	����q������	������	

correspondence with Home Affairs.

“Now that I have an ID, I wish to further my studies in law. So if I 
����	���������	�	����������������������	����������������������
�����
to be that somebody. I would love to be a positive citizen in the law 


�	������	����	���	������	�	���	���	����	��	������������	����
help people.”
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#��q����{=����

#��q����	 ���	 =�����	 ��������7����	 ��7�	 ������	 �����	 ����������	 �
	 ��
����	 
���	 ?�����	

�������	;�������	���	(������	��	���	����	��7����	�������"	#����	���	�����	������	�
	��
����	

of a second and third generation who were born in camps in these and other host countries. 

���	���	�����7��	��7����	�������	���	����	����	��	��
���	�����	��	#��q����	���	=����	���	

���	����	�����	��������"	#���	������	���������	��	��	��	���������	��	|���
�	
��	���	�����������	

of their country of birth but also because they could not access their parents’ nationality once 

����	�����	�	�����	������	/(���	`
����3"	#���	����	��	�����������	��	��������	�
	��������	

��������	��	���������	��	����<	���	�������	���{��	�	���<	�
	������������"

Case study

`"("	���	����	��	�	��
���	����	��	#��q����"	���	������	���	����	����	��	#��q����	��	

�	�����	�
	���	'��%	?������	��
����"	��	��7��	<���	���	
������	���	����������	���	

�
	�����	��������!�-	������"

When he was 10 years old, A.S.’s mother passed away. He stayed in the camp with 

a neighbouring family for a year, but they were soon resettled to Australia. He then 

�������	 ��	 ���7�	 ����	 ����	 �����	 ����	 ������	 ����	 ���	 �����	 ��	 #��q����	 ����	

�������"	��	������	��	��q����|�	�����	��	���<��	��	�	���������"	6���	���	���	��	

was helping passed away, he decided to come to South Africa at the age of 15.

��	���<��	
���	�����	��	!����	���	����	���	���	��	���������	�����	��	�������	
��	

asylum. However, he lied about his age on his permit because minors could not apply 

without a guardian. 

$�	������	��	������	������������	̀ "("	���	�����	����	�����7�����	��	���	?������	;�������	

which cannot accept him for repatriation because he cannot prove his nationality. 

He realised he had a problem with nationality only when he came to South Africa 

�������	��	�����	�������	��<��	��	������	���	��	
����8	?�	$	���	��	�7���	����	|������"	

���	���	$	���8�	������
�	�����
"	$	���8�	������	��������"	������	����	����	��	�	�����	�
	$	���	$	

��	
���	?�����	��	$	��	���	#��q�����	������"	$	���8�	<���	����	��	����	�����
"�

���	��	��<���	��	���������	�����������	��	���	��������	��	���	�����
�	��|������	����	��	

be permitted to stay as a permanent resident, which would allow him a path to nationality.

“I wish I could get nationality or citizenship. A place where I belong, 
so I could go to school, get work and look after myself.

As long as I can belong in some place, to feel that me, I’m a person 
like others. I can’t say that I’m like others now.”
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!���������	�������	�
	-����

:�7��	���	��
���	�����	���	���������	������	��	���	�������	����	�
	���	!�-�	�����	���	����	������	

���	 ���	 �����<��	 ���	 ��������	 ������������	 ������	 ����	 ��7�	 �	 �������	 �������	 ����	 ��	

have married a Rwandan. Many such people are refugees, but they also face challenges with 

�������������	��7��	�	���	����	��|����	����	���	������	��	��	������	����	�������	��	!�-	�����	

��	'��&	��	�����	��	|���
�	��	�	����q��"

Somalia

#��	������	����q������	���	��	(������	��������	��������������	�������	�����	��	�����	�������	��	

pass on nationality to their children. Only men are able to pass on nationality. Thus, a child whose 

father passes away or does not acknowledge paternity would not be formally recognised as a 

Somali national even if the Somali government were capable of acknowledging and processing 

claims to nationality and issuing identity documents.20  

(�����	��������	���������	�����7�	��
���	�����	��	(���	`
����"	#���	��	�	�����	�
	(������	]/�3	

�
	 ���	 ��
����	 `���	 �����	 ���7����\	 �̀ 	 ������	 |�������	 
��	 ��
���	 �����	 �	 �
	 ����	 �������	

owing to external aggression, occupation, foreign domination or events seriously disturbing or 

disrupting public order in either a part of the whole of his or her country of origin or nationality, 

��	���������	��	���7�	���	��	���	�����	�
	�������	���������	��	�����	��	���<	��
��	�����������

While the Refugees Act provides temporary protection, if the situation in Somalia changes and 

its nationality laws were enforced as they stand, many children of Somali descent in South 

Africa may be stateless as a result of the inability of women to pass on their nationality to their 

children. 

South Africa

Victims of ID Theft and Duplicate IDs
!�������	$!�	����	����	���	������	���	����	����	���	$!	�����	��������	��	����	��	����	

����	����	���	������	������	��	$!	�����"	#���	���	�������	�	�����	�
	����������	
���	���	

administrative mistakes. According to Home Affairs, nearly 700 000 people have been affected. 

#��	!���������	��<���������	����	���������	���	������	�	����"

�������	�����	��	����	!���������	��|��������	�
���	��7�	�����	$!�	����<��	������	�����	

given any reason or option to appeal the decision.

������	 ����	 ����<��	 $!�	 ���	 ���7����	 �	 �����	 �����	 �
	 �����	 �������	 ���	 
��������	 ��|����	

��������	��	�����	��	�����	��	�������	�����	(���	`
�����	����q������\	�̀ 	�����������	�����	

������������	���������	������������	�������	������	 �������	������	����	/�����������	����3�	�����	

������	 
���	 ���	 ���������	 �������8	 ��������	 ���������	 �����	 ������������	 ���	 ������	 
���	 ���	

����
"�

�����	�
�����	��������	����������	����������	���	�����	���	����	�
	�7������	����	��	��������	

as proof of one’s claim. Some people are turned away repeatedly and asked for more proof 

�������	���7�����	���	��|����	���������	�����	������	���	����	����	������	��	������	�����	

����	������	�	��������	�������	����	����	������	������"	

20  LHR has seen refugees with a Somali passport, namely those who work for the transitional government.
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Case study

`"�"	���	����	��	���	;������	-���	��	���	'��&�"	��	��7��	���	�	�����	�����������"	��	

��������	���	�����	$!	����	��	7����	��	���	'���	��������"	`�	����	�����	�����	������������	

����	���	��|����	��	������	��	$!"

In 2010, while trying to register his second son’s birth at Home Affairs A.M. was told 

����	���	$!	���	����<��"	��	���	���	��7��	�������	
��	���	����<���"	��	���	��7��	�	����	

�
	��������	��	�����	��	��	�������	���	����q������"	

��	 ���7�����	���<	 ��	 ���	;������	-���	 ��	������	 ���	�������	������	���	����
	 ������	

and was met with disdain by local villagers, who could not understand why someone 

who was living in the big city would need such documents. When he returned to 

Home Affairs, these documents were still not enough. He was told he must produce an 

�
����7��	
���	���	
������	����	��	���	��7��	���"	���	�����������	���	������	���	���	

passed away and never obtained formal guardianship.

A.M. had never left South Africa and had no foreign ties, yet it took him over three years 

��	�����<	���	$!	���	������	���	(���	`
�����	����q������"	

“To me, nationality means that sense of belongingness and also 
where you are accepted as part of the community, part of the nation.

Where you feel embraced as a human being, where you enjoy your 
rights as a person.”

��(�	�	(���	`
�����	�����	$!	���	����<��	��	��	��������	
���
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Case Study

“I felt that sense of rejection, hopelessness. I felt so unworthy  
in life. I was no longer accepted as a human being...

It was the most depressing situation I have faced in my lifetime.

I was in a situation of non-existence.”

�"("	���	����	��	�	
���	����	(<���������	(���	`
����"	�"("8�	������	���	(���	`
�����"	

���	
�����	���	�	5���������	���	����	��	���<	��	���	�����	���	�����	���	
����"	6���	

��	���	'��	���	
�����	��7��	��	5�������"	�"("	�������	��	(���	`
����	��	��	����"

$�	%&'%�	�"("	�������	��	�����	���	(���	̀ 
�����	��������	��	��	���	����	����	���	$!	���	

����<��"	��	���	���	��7��	�������	
��	���	����<���	�
	���	$!"	^
���	����	�����	�
	��	$!	

has been duplicated or fraud is suspected. He was told to either apply for permanent 

���������	��	��	���<	��	5�������"	?�	�����	���	��	���	�����	��	���	5���������	

��������	��	����	�������	�����	���	�����������	��	����������"	�"("	������	���	��������	

��	�����	��	��	��	5�������	��	���	���	��������8�	������	
���	���	��	��<�	����	��	������	

�
���	���	�������"	�������	���	���<�	��	�	���7��	��|����	�	7����	��������	��	�����	��	

make cross-border deliveries.

After contacting Home Affairs and providing evidence, Lawyers for Human Rights was 

������
�	��	�������	���	$!	�����<��"	

“On my own, I don’t think I would have succeeded. I was already 
���	��	�	������	���������������	��	��	����	�!���������
��	�����

they sent me from pillar to post. They didn’t give me the slightest 
chance to explain my situation. It appeared to me that there was no 

longer any light at the end of the tunnel.

I was so happy to get my status back. There are quite a large number 
of people who are in the same situation I was faced with, who are in 

pain. I know of people who committed suicide because of it.”
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�
�"("	���	����	��	5�������"	��	��7�	�	���	5���������	����q������	����	��	��7��	��	(���	

`
����	��	��	����	���	�������	
��	����q������	������	���	������"	��	���	��7��	��	(���	`
����	

��	�	����q��	
��	����	������	��	���	���������	
��	�	������	�
	����	����	���	(���	`
�����	$!	

was blocked.
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Children Born in South Africa to Foreign Parents
-�������	����	��	(���	̀ 
����	��	����������	
������	�������	���	������	������	�����	������������	

��	����	`

����	���	�����	�������	���	��	����������	����	������"	!��
�	����������	��	���	?�����	

���	!�����	������������	`��	/?!�`3	+�"	�'	�
	'��%�	�
	�������	����	����	��|���	
������	�������	

to show proof of lawful immigration status and passports in order to register births. 

`�	��������	������	���	!���������	�
�������	������	�
	�����	����
���	�������	��	���	���������	

���	��	���
������	��	�����������	���7����"	*����	���	����������	��	���	?!�`21�		���	!��������

:������	/���	���	���������3	���	����	�	�����	�����������	��	����(���	`
������	����7����	����	

�
	 ���	!��������:������	 ��	 ��	����	����	���	 ��������	���	�����	�
	���	������	����������	��	

or she shall refer the matter to the inspectorate to investigate and deal with it in terms of the 

���7������	�
	���	$����������	`���	%&&%	/`��	+�"	']	�
	%&&%3�"	#��	����������	�������	���	

������	���7��	��	����	
��	�����������	���	�����	��	����	�������	���	������	��	����	`

����	��	

register a birth of a child may be sent to immigration and arrested if they do not have proper 

immigration permits. In effect, this serves as a strong deterrent to undocumented parents or 

parents unlawfully present on the territory from registering the birth of their child. 

6�����	�����	�������������	��������	����	��	(���	`
����	��	
������	�������	���<	�����	�����	��	

������	�����	�������8	������������	�����������	�
	���	�������	����	����"	���	����	��	���	|���
�	
��	

���	���7������	�
	(���	`
�����	����q�������	��������	�������	%/%3�	�����	������	����q������	��	

pass to children born on the territory who are stateless, provided the birth is registered.22 

���	 ���	 ����	 ���������	 ����	 ����������	 ��
����	 ���	 ���������<���	 /���	 �
���	 ��7�	

����	��
���	�������	���	���������<��	�������	��	��������	������������3	���	������	�����	

������������	
��	�����	��������"	#���	��	��	�����	����	��	��	�	���<	�
	���������	���	��������	��	�����	

����	`

����	�
������	����������	���	���	�������������	����	�	�����	�����������	��������	�	�����	

��	(���	`
�����	����q������"

Where registration of foreign births does take place, there is no routine procedure to register a 

�����	���	���	��	���������	����	���	-���q������	`��8�	�������	%/%3	/���7�����	����q������	��	

�������	 ����	 ��	 ���	 ���������	 ���	 ��	 ���	 ����	 ���	 �����	 �����������3"	 ����7���	 ��	 ��	 |���	

possible that many foreign children are in fact born stateless on the territory. Some parents’ 

countries of origin simply do not allow them to pass on their nationality to their children, 

particularly if they are born abroad. There are various reasons for this. For example, the 

�����������	 �
	 �	 �����	 ���	 ����	 ����	 ��	 ���	 �����	 ����������	 ����	 �������	 ���7���	 ���	 ������	

generation reliant on accessing nationality in their country of birth. Women may not be able to 

pass nationality to their child and a father is not always present to ensure the child accesses 

nationality.

%'	 (������	�/�3	�
	���	?�����	���	!�����	������������	`��"

%%	 (������	%/%3	�
	���	(���	`
�����	-���q������	`��	+�"	��	�
	'���"
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Case Study 

$�	��������	�

����	��	���������	����������	�
	���	����������	-��	�������	����������	���������	

������	��	���	������	���	�������	���	������	
��	�7��	''	������"	-�����	���	���	���������	

to travel together without fear of losing their right to residence. 

���	��������	�
	-���	���������	����������	��	������	����q�������	����	���	������	���������	��	-��"	

Yet their parents are only given visas to enter the country for one month at a time. 

In the case of Maria16�		���	-���	;������	��	(���	`
����	�����	�	������	����������	����	���	

is not recognised as a national due to her parents’ status. Her parents presented this letter to 

����	`

����	��	��	�

���	��	������	(���	`
�����	����q������	
��	���	�����	����	(������	%/%3	

�
	���	-���q������	`���	�����	���7����	����q������	
��	��������	����	��	���	���������	���	���	

stateless. However, the child was still not recognised as South African and the parents were 

advised to apply for permanent residence since the mother has permanent residence in South 

Africa.

The parents discovered this problem when the child’s grandmother in Cuba was ill. They could 

not obtain a travel document for their four-year-old daughter to go meet her grandmother 

because neither Cuba nor South Africa would recognise her.

LHR is investigating the case and corresponding with Home Affairs in order to help the child 

�������	���	�����	��	(���	`
�����	����q������"	����	`

����	��	�
	���	7���	����	���	�����	�����	

��	��7��	���������	����������	���	����q������"	#���	����	��	���������7�	�
	���	����������	����	

remain in enforcing the right to nationality for stateless children born in South Africa. 

“It is painful to see my daughter growing full of dreams and developing 
every day into a more clever person, knowing deep inside she has an 

uncertain future.”

“Sometimes as a mother I try to understand. 

Wow, my child, the minute she was born she was brought into this 
nightmare, that is being a “stateless person”. 

How is it possible a child can be born and at the same time, the most 
elemental right that any human being is entitled to is denied? 

I have been going through diverse feelings: scared for the future of my 
child, hopeless when no one seemed to be sensitive about her future, 

though the law states she is entitled to citizenship. 

But bureaucracy is blind and careless. The law does not apply itself, but 
needs to be put into practice.
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�
������	���	����	��	(���	`
�����	��	��	�����	��	��|���	���	�����������	�
	���	��������	���	

are from Cuba. Thus at the tender age of four, she is stateless. The law in South Africa provides 


��	���	��	��	�	����q��	�����	���	���	����	��	(���	`
����	���	���	��	�����	�����������"	?�	

Home Affairs refuses to register her as South African.
see page 33
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Children of “Single” Fathers or Undocumented Mothers

-��
����	������	��	 �����	����	`

����8	�
�����	����	������	��	 �������	�
	�����	������������	��	

children whose mothers are unable or unwilling to consent to acknowledgement of paternity, 

due to death, mental illness, abandonment or lack of documentation.23  

#��	��������	���������	���	��7�������	��	?�����	���	!�����	������������	`��	
��	���	������������	

of a child born out of wedlock24\		������	���	������	������	��������	������
	���	���������	���	�����	

alone, in her own name25 or the mother presents herself and her child, together with the father26,  

���	���������	���	�����	��	���	������	��	���	
�����8�	������"	:�7��	���	�����	�
	�������	'&/'3

/�3	�
	���	`��	���	���	������	�
	�����	
����	�	�����	���	���	��	����������	��	���	
�����8�	������	

without the presence of the mother and her signed consent to the father’s acknowledgement of 

����������	��	��	��������	��������	�7��	���
���<���	��	��������	�
	��������"

���	 ���	 �����7��	 �������	 ����	 ������	 ���������	 /�7��	 �����	 ���������	 ��	 ����	 `

����8	

������	 ���	 ����	 ��	 ����	 �����	 ������������	 ��	 ����3	 ���	 ����	 `

����8	 �
�����	 ��	 ���	 �����	

mothers to sign consent to paternity unless she can provide proof of her identity through some 

<���	�
	��7�������������	$!	�	�������	���������	
��	
������	����������	�����"	#���	��	

�����������	�����������	�����	���	
�����	��	���	������	�
	(���	`
�����	����q������	�	��	�����	

of this, the child can remain unregistered due to the absence or lack of documentation of the 

foreign mother.

LHR has assisted several male clients to register their children in spite of this provision. However, 

we suspect that if the mother is absent, deceased, undocumented or unwilling to assist, the 

child’s birth often goes unregistered because the father is not permitted to register the child 

�����"	#��	-�������8�	̀ ��	������	�	
�����	��	��������	�	����������8�	����	
��	��	�����	����������	

his paternity27	��	����	`

����	����	���	 ��
���	
������	 ����	 ����	 ��	��������"	!+`	�������	 ��	

often prohibitively expensive and so children of single fathers or undocumented mothers risk 

going unregistered and without access to nationality.

%]	 �*�����������	��	����	�������	��
���	��	�������	������	���	
���	�
	��7�������������	��������������"

%�	 (������	'&/'3/�3

%�	 (������	/'3/�3

%�	 (������	/'3/�3�/�3

%�	 	(������	��/'3/�3�	����	����	�������	��/'3/<3�	�
	���	-�������8�	`��	/+�"	]�	�
	%&&�3"

Case study

;��q�����	+������	���������	���7��	���	��	�����	��	������	����q������	��	(���	̀ 
����	

nor in Lesotho, is also suffering as she watches her son Neo grow up undocumented. 

+��	 ���	 ����	 ��	 (���	 `
����	 ���	 ���	 
�����	 ��	 �	 (���	 `
�����	 ����q��	 ����	 ��	 $!	

�������	���	$!	�����"	?�	����	`

����	����	���	�����	+��8�	
�����	��	��������	���	

�����	������	;��q�����	���������	��	$!	�������"	����	`

����	���	����	������	����	

+��	������	��	(���	`
������	������	;��q�����	���	���	��7�	��	�����������	������	��	

the time she gave birth. This statement is not supported by any legal provision.  
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Communities in Border Areas
There is a high level of cross-border movement between South Africa and its neighbouring 

��������"	#��	������	��	���	�������	���	����	���������7�	���	�����	����	`

����8	�
�����	���	��	

access to documentation. Applicants are often assumed to be migrants from neighbouring 

��������	���	���	���	�������	�
���	���	�����	��	������	����q������	��	������	������"	�����	

�����������	
�������	
���	���������	��
������	��	����	����"28 

Children of Farm Workers
��7����	���	���	������7�	���������	�
	
������	����������	�����	��	���	�����	�
	�����	������������	

and documentation, particularly among migrant farm workers. The problem is exacerbated in 

���	
����	�����	�������������	�������	/
��	�������	����	���	�����{?���������	������	����	

�������	(���	`
�����	���	5�������3	��	��	��������	�����	��������	����������	��	�����	

birth in South Africa. Children born on the farms struggle to obtain proof of birth and hence 

����q������"

In the Western Cape farm region, lack of birth registration combined with high migration from 

�����	�����	�
	(���	̀ 
����	�����	��	����	�����	���	��7�	��7��	���	��	$!	�������	��7���	��7��	

left South Africa. Within this group of concern are also children born to a South African father 

and foreign mother. This is a result of the presence of seasonal farm workers from countries 

���	��	�������	���	5�������"	*����������	
������	�������	���	��������	��	��������	����	

`

����	 ��	 ��	 �����	 ��������	 �����������	 �����	 ���	 ���<	 �
	 $!�	 ���	 ���	 ���	 
������	 ������	

��������	���	��������	������	���	������8�	�������	���	������8�	����
	�
	��������������"	 

28	 (��	������	:�7�������	���	���������	����������	 ��	?�����	`����	�	-���������	���	^�����������	 
��	�����	(��7���	

���7�������	��	#���	����q���	������	���������	(�����	���������	�
	*��7������	�
	6�������������	���	%&&�"

Case study

R.C. was born in South Africa in 1975. Her parents were both undocumented South 

Africans, who are now deceased. R.C. was born at home on a farm near Musina and 

never had a clinic card or any other proof of her birthplace. As a result, she has struggled 

���	�����	��
�	��	������	�����	������������	���	�����|������	(���	`
�����	����q������"	

(��	����	���	����	���	
���	�
	��������������"

�"-"	���	��7�	��������	����	��	(���	`
�����	�������	
���	�����	��	'�	�����	���"	+���	

were born in hospital, but rather were born on the farm where R.C. works, also close 

��	���	������	����	5�������"	#����	
�����	��	��	����������	5���������	���	��	

���	��������"	`��	��7�	��������	������	����������"	����	`

����	����	���	��������	

the children because R.C. is undocumented. 

R.C.’s case illustrates the challenges facing farm workers and their children, particularly 

in border regions. Lack of documentation is often passed from one generation to the 

next, limiting social mobility and economic opportunities for entire families.

“My children are always asked for documents ... whenever 
documents are needed, they fear going to school. My family is 


���������"������	��	�

I belong to South Africa. I am Tsonga. But I feel hopeless.”
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She and her children remain undocumented.
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Late Registration of Birth Applicants
*����	���7���	������������	�����	������������	�
	������	��
�����	��	���	�����	����������	�
���	'�	

years of age. Under current legislation, it refers to any birth that is registered over 30 days after 

birth. Late birth registration is an onerous process that takes place at the discretion of local 

�
����	��������	��	���	�
�����	�����������	
��	����	�����	������������"	$�	���	�������	��	��������	

��	 ����	 ������	 �
	 ����7�����	 ���	 ����	 ���	 ��������	 ����������	 �����	 `��������"	 !�	 ��	

�������	 ����	 
���������	 ����	 
���������	 ���������	 ����q������	 ������	 ����	 ������������	 �
	

������	�������	���	���������	��	������	�����	��	���	���������	�
	���	����q���"29 

`������	���	��������	�7������	����	���	���	��	|���	���������	��	��������	��	���������	���	

��	 ��	�	��������	��	���7���	���	!���������	����	���	��|��������	�������	 ��	����	`

����8	

forms.30	 	 	����	%�;	��|����	���	$!	������	��	���������	���������	������	�����	�
	 ���	

���������8�	��������	�����	��	����������	�
	���	�������	����	����������	���{��	��������"	

This is often the case for elderly persons born in the apartheid era. The applicant is also often 

��|����	 ��	���7���	����������	����
	���	��	���������	������������	��	������	������	 ������	

��������	�������	������������	���	���	��<�"	6����	���	���������	������	����	����	�����	�
	����
�	

he or she is routinely turned away without even submitting the application and without being 

offered any alternative solution. 

#��	 ��������	 �
	 ������������	 ������	 ����������	 �7������	 ��|��������	 ��	 ����
�"	 #��	

regulations do not limit late birth registration to persons able to produce a certain level of 

����������	����
	�
	���	��	���	��������	��	�����"	$�	
����	|���	���	��������\		���	����������	

��|���	����	����	����������	������	���	��7��������	����������	����
	�
	���	��	���	�����	���	

identity.31	 	 ���7�����	 ��	 ����	 
��	 ������	 ���	 ���	 �����	 ��	 ���7���	 ���	 ����������	 ����
	

�
	 ��
�\	 ���	 ���	 �������	 �
	 �������7�	 ����������	 ����
�	 ���	 !��������:������	 �����	 """	 7���
�	

���	 ��
��������	��	����
�	|���������"�32  Thus an interview is intended to allow applicants 

���	 ������	 ��	 ���7���	 ����������	 �7������	 ���	 ��	 �������	 ��	 |�������	 ��	 ��������	 �
	 ���	

!���������"

29 LexisNexis, Preliminary Note – Forms and Precedents – Citizenship�	�	_������	`�	=��q�	�����	��<���	�	*��7������	�
	(���	

Africa, September 2009.

30	 ����	!�`	%�;	���	!�`	
���	%��"

31	 ���������	�/�3/�3	�
	���	����������	��	���	?�����	���	!�����	������������	`���	��	��������	��	:+	����	�
	'���"

32 Ibid.



39

S
TA

T
E

LE
S

S
N

E
S

S
 A

N
D

 N
A

T
IO

N
A

LIT
Y

 IN
 S

O
U

T
H

 A
F

R
IC

A

Case study

Mary Chombo Mwale was born in South Africa in 1962. Mary’s mother was South 

`
�����"	 ���	 
�����	 ���	 
���	 ������	 ���	 ������	 �	 (���	 `
�����	 ����q��	 ������	

marriage. At age 16, her family moved to Malawi. Mary later married a Malawian and 

started a family. 

When her husband passed away, Mary decided to move back to South Africa with her 


��	��������"	(��	���	��7��	���	�	�����	������������	��	���	�������	
��	����	������������	

�
	�����"	(��	���	����	��	����	`

����	�
�������	��	���	���<	��	�������"	(��	����	��	
��	

��

�����	�
������	�
���	��������	��	�	�������	���	�������	��������	���	<���	���	����	

���	����	�	��	�	�����	��	(�����"	?�	���	���	����������	�����	����	���	����	���	

��	���	������	
����������"	;7��������	����	`

����	����	����	����	���	���	�������	

��������	����q������	��	�����	��	��	����������	��	(���	`
�����	�	��	����
�	��|���"	

(��	���	��������	���	����q������	��	���	��������	;������"	

Finding herself stateless, Mary approached LHR. LHR corresponded with the 

!���������	�
	����	`

����	���	����8�	�����������	
��	����	������������	�
	�����	���	�	

(���	`
�����	$!	����	���������	���	�����7��"

“It is hurting and you don’t even like it when people are talking 
about IDs. You feel shame. 

Even when something goes wrong, they say, ‘she doesn’t even have 
an ID, what can she do?’

My situation impacted my family … even the time I wanted to sell 
vegetables ... goods are cheaper wholesale, but you need an ID. It 
was hard because we are all dependent on what I am selling and 

we are living from hand to mouth.”

“Now I’m feeling free. I even showed my friends that now ‘I’m just 
like you’. I’m the happiest. I even thank God for hearing my prayers. 
I can tell other people they must be open. They have problems that 
they don’t want to speak out about. They just become discouraged. 

But persistence has helped me a lot. It works.”
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�
Mary Chombo Mwale, her four children and grandchild all have claims to South African 

����q�������	��	��7�	����	��������	��	���������	�����	�����	��	�����������	��	��	��������	����	

�����	������������"	(��	���	����
���	
�����	��	�������	��������	����q������	��	����	̀ 

����	

��	���	���	�����	(���	`
�����	����q������	����	���	�����7����"	���	��������	���	����������	

are still struggling to have their claims recognised.

see page 39
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The Scale of the Problem: Estimated Numbers of Stateless Persons in South Africa

Group of Concern Estimated Numbers

Zimbabwean-born 
migrants with foreign 
parentage

'&&	&&&�%&&	&&&	��	5��������	��������	���	��7�	����	��	(���	`
�����	

��7��	���	��
������	����	����	
����	��	���������	����q������	��	5�������"

/����\{{���"
���7���"���{�����
�{���]%{�]"��
3

Orphans and 
vulnerable children

]"���������	�������� 

150 000 children living in child-headed households

/����\{{���"����
"���{�����
����{�������������]]"����3

Over 2 000 children are abandoned yearly in South Africa, according to 

-����	6��
���	/����\{{���"�������7�"��"q�{�����{��������%�'�]"���{�����

�����%�&&&�<���������������������3	

Unaccompanied 
foreign minors

No statistics exist capturing the number of unaccompanied foreign minors 

��	(���	`
����	��	����	���7���	���7�����	���	�����������	���	������	��	���	

������������	�
	����	���������	����"

Children of migrants Again, there are no statistics for this group in South Africa but there are 

reports of 1.5-million-3-million foreigners in the country so this group is 

undeniably large.

Children of single 
fathers

1.3-million maternal orphans exist in South Africa as of 2011

/����\{{����
����"���{�������{%&''&�&'&�'&"����3

Victims of ID fraud +�����	�&&	&&&	�����	�
	��������	$!�	����	����������	��	����	`

����	��	

�����	%&''"	!�`	������	����	'��	&&&	�����	������	�������7���"

Communities in 
border areas

*�<����	�������	������7���7�	���������	���	��	��������	�

�����	��	

������	�����	���	�������	�����	��	5��������	��q����|��	(��q������	

�������	���	?��������	�����	���������	���	������������	����������	���	

common.

#���	������	���7����	��������	�������	�
	��������	��	����q������	��	������	

�������	�
	(���	`
����\	

/����\{{����"��������"��{#������q��{������{�]�%]{������:�7��������

����������������������������?������`�������-��������������

^������������
���������(��7�������7�����3

Stateless migrants With estimates ranging from 1.5-million to 3-million foreigners in South 

Africa, and 200 000 asylum-seekers a year, there are surely many stateless 

��������	��	(���	`
����"	����7���	�������	������	���	��|����	��	������	

accurate statistics on this group.
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5.
Human Rights Challenges Facing 
(��������	�������	��	(���	`
����

Legal Gaps and Challenges

�	�
�
���������
�������������������
���������
��������
�����
�
��
The most obvious challenge in the context of assisting stateless persons is that South Africa 

����	���	
�������	���������	���	�������	���������	�������	���	��	���	|���
�	
��	��
���	�����"	

#��	�������	���	���	���	������	��	��������	���	�������������	��������	�������	�	������	������	��	

do and has no dedicated domestic legislation in place to deal with statelessness. This means 

����	 ���	 ���������	 ���	 ��������	 ��	 �	 ��
�	 �
	 ��7���������	 ���	 ���	 �
���	 �������	 ��	 ��7����	 �7��	

generations. 

�����������
���������������������
�
����
������������
��
���

�
Stateless persons may also be refugees. Indeed, the 1951 Convention relating to the Status 

�
	 ��
����	 ���	 ���	 (���	 `
����	 ��
����	 `���	 +�"	 ']&	 �
	 '���	 ���������	 ����"	 ?���	 �����	

instruments provide refugee status to people who are outside their country of nationality or, if 

stateless, outside their country of habitual residence who have a fear of persecution on the basis 

of race, religion, nationality or membership of a particular social group or political opinion.

Under the 1951 Refugee Convention, a stateless refugee should receive protection as a refugee, 

�����	���	���������	������	�
	����q������	��	��	���8�	�����	���������	������������	����������	�
	

a particular social group or political opinion can indicate persecution. Refugee status provides 

����	��������	����	���������	�����	���������	���	���	�����	��	���	�����	����	�
	�����	�����������	

��	(���	`
����	�����	�����	��	��	��������	������	��|�����	���	����������	�
	���������	�������"

Yet there remain challenges for access to refugee status for stateless persons. In part, this stems 

from the limited space in asylum applications to explain issues of statelessness or complex 

nationality cases. In part, it stems from the applicants’ lack of awareness that deprivation of 

nationality is relevant in the context of refugee status. Applicants themselves are often not 

�����	����	 ����	��7�	 ��	 
���	 ����	 �����	�����������	��	���	�	�����������	����	 ��	���	���	�����	

�
	��	���������	 ��	 ���	����q������	 ���"	#��	 ��	 ��	 �����������	����	����	`

����	�
�������	

are trained on nationality issues as they relate to refugee claims, so that they can assist clients 

with protection needs who may not understand how their experience relates to persecutory 

nationality law and implementation. 

Rejection of stateless refugees’ applications is also a result of the lack of awareness on behalf 

�
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���	�����	�������������	�
������	/�(!^�3�	 ���	(�������	-��������	�
	��
���	`

����	
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��	$��|	�����	�����������	��	��������	��	�$��|��	��	������	�
	?������	�������	����	��	#��q����	

�����	�����������	��	��������	��	�#��q������	���	���	���	��	
���	���	����������	��	���������	��	

either country.

#����	���	������	�
	���������<���	��	(���	`
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���	;��������	;������	���	5�������	���	

��7�	 ���	 �����	 �����������	 �����������	 ���������	 �	 ��	 �����	 7��������	 �
	 �������������	 ���	 �	

��	 �	 �����	 �
	 �����	������7��	����	 ��	�����������"	 #���	 �������	 �����	�
	;�������	 ���������	 ��	

;�������	���	���	�������	��	;�������	��	��7�	��|����	;�������	�����������	�����	����	�����8�	

���������"	(���	'�	&&&	;���������	��������	��	;������	���	���	��������	��	;�������	���������"33 
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����	���	���	
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�����	��7��7���	��������������	;���������	�
	;�������	���������	���	��������������	;��������	�
	

Russian ethnicity.34		;7��	��	�����	��������	����������	��7�	��������	����	��	���������	��	���	

higher courts with the assistance of legal representation. 

#��	����������	�
	�����	�����	��|����	����	���������	���	��������	�
	����	̀ 

����	�
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South Africa, as well as access to affordable legal services for asylum-seekers with such claims.

No Right to Work, Study or Run a Business
Unable to obtain passports from any country, stateless people cannot apply for the right to work, 

study or run a business in South Africa. Many born outside South Africa opt to apply for refugee 

status, although they may not concurrently have a valid refugee claim, in order to attain legal 

status that allows them to remain in the Republic pending their application and also permits 

them to work or study. The glaring absence of a parallel protection system for the stateless 

results in an overburdened asylum system that does not protect the stateless, most of whose 

claims are ultimately rejected as manifestly unfounded.

#����	���������	�������	���	����	����	��	���	�������	/��	�������	���	���	���	��
����3	��	

not have the option of seeking a temporary permit through the asylum system, since a refugee 

��	����������	��	�������	���	��	������	�����	������	�
	�����������	��	�������	���������	/��	

�	���������	�
	���	�	������3"	#��	�����	��	����	�����	���������	������	������	����������	

and unaccounted for by the South African government. They cannot access an immigration 

������	��	$!	���	��	��7�	��	���������	������	��	���	
�����	����������	�������	������	�����	���	

matric exam and are unable to go on to university.

33 International Committee of the Red Cross annual reports for 2005, 2006 and 2007. Those allowed to stay and register for 

resident permits are not allowed to work nor are they issued exit visas allowing them to leave. In effect, they are aliens 

/*�����	=������	?�����	`������	�;������	�	-�����	�
	^�����	$�
��������	������8	/%&&�3�	����"	]&"&��&�"	^���	(������	

������	$�������7�"

34 See Stserba v. Holder�	���	�"]�	����	��	���	*(	-���	�
	̀ ������	
��	���	���	-�����	���	(#	;�������	�%&''�	*=*#	&&%�%	/$`-3"
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Lack of Protection from Arbitrary Arrest and Detention
?�����	 ��	 ������������	 ��	 �7�������	 ��	 ���������	 �������	 ���	 ���	 ���	 ���������<���	 ��	

��
�����	���	���������	��	(���	̀ 
����	�	�����������	�����	����	������	���	�������	���	������	

��	����	
������	�	���	��)���	��	��������	������	���	���������	��	��������	�������	
���������"	

Such detention is inherently arbitrary because stateless people most often cannot be deported. 

Stateless persons may languish in Lindela repatriation centre in excess of the maximum period 

of 120 days35	��	�	�����	�
	���	��
������	��	�������	�	������	����	����	����	����	��	���������	

travel document for deportation.

Case study

“I am South African, but I am not recognised in South Africa… 

They told me a black person will always know their roots. I said I 
know my roots. I couldn’t explain to them. I told them where I was 

from and they didn’t believe me.

I can’t look for a job, I can’t go to school. It looks like I’m useless yet 
I’m not useless. I’m not disabled but I’m more than disabled for not 

having this citizenship.”

Khumbulani Frederik Ngubane was born in South Africa in 1990 to South African parents 

�	�	5�	
�����	���	�����	������"	?�	��	���	��7��	����	����������	��	(���	`
�����	��	

to spending most of his childhood abroad. After his father died, Khumbulani’s mother 

took him to Kenya when he was 3 years old. When he was 10, his mother passed away. He 

was then taken to Uganda by a family friend. When she too died, Khumbulani decided it 

was time to trace his South African roots. 

��	 �������	 ��	 (���	 `
�����	 �������	 ���	 �����	 �����������	 ��	 ���	 ������"	 ?�	 ���	 ����	

was hijacked and he and other migrants were taken to a house and told they would 

not be released until family or friends sent money. He escaped, but never recovered 

���	�����	�����������"	����	`

����	������	�����	���	$!	�����	���	��	���	���	
���	���	

living relatives who can attest to his identity. Khumbulani spent 3 months in Lindela 

������������	-�����	��	��	����	���	��	��������	������	��	��7��	��|����	����q������	

or immigration status in Kenya and Uganda. He was released, but remains undocumented. 

In 2012, Lawyers for Human Rights made an application to the Minister of Home Affairs 

��	���	�����
�	��|������	��	���������	
��	���������	���������	��	�����	���	�	����	��	

�����	�����	���	����q������"	��	������	�	��������"
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��
Khumbulani Frederik Ngubane is a South African who cannot prove his nationality. He spent 3 months 

��	���������	
��	������������	��	���	�7�������	��������	�����	��	������	����������	���	��	�	����q��"	

He made an application to the Minister, but is repeatedly arrested due to lack of documentation.
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Impossibility of Deportation
-������	�
�������	��������	7����	�������	��	�����7���	�������	���	7���
�	�������	����	���	������	
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	 ���	 ������"	 $
	 ���	 �
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�	 ������������	 ����	 ����	 ���7���	 ���������	

���7��	��������	��	����	���������	���	��	��������"	#���	���������	��<	|�������	��<�\	6����	

were you born? Who were your parents? What languages do you speak? What is our national 

�������	6����	���	��	��	��	�������	���	����	���	���	
���	�	����	��	�	����	��	���	������	/��	

������	���	����3"	`	���<	�
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�������	����	����	���	���������	�
	���	������	��	|�������	

they cannot receive emergency travel documents. LHR has assisted a number of clients who 

failed to establish nationality in their country of origin, country of habitual residence or their 

parents’ country of origin. Such persons are released from Lindela after prolonged detention 

without any path to legal immigration status and often with no documentation whatsoever to 

prove that they already went through immigration proceedings and could not be deported. 

Once in Lindela repatriation centre, stateless people with unrecognised claims to South African 

����q������	 ���	 �����������	 ����������	 ��7��	 ����	 ����	 
���	 �������	 ���������	 ��	 �����	 ���	

country of nationality. 
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resided. There is no immigration status under current law designed to accommodate stateless 

people who cannot be deported, are not recognised by any nation and who do not meet 

������������7�	��|��������	
��	(���	`
�����	����q������"
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���	 ��
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���	 ���	 ��
�����	 ����	

this is an option until they approach legal organisations, leaving countless persons drifting 

undocumented in South Africa with no hope of a path to nationality in any nation.

����������������
����������������
!�
"
Stateless persons often become aware of the barrier to nationality only upon making an 

�����������	 
��	 ��	 ��������	 �������	 ���	 ��	 �	 �����	 ������������	 $!	 ��	 ��������"	 #���	 �
���	

�������	����	�����	���	��7�	��7��	���	�	�����	�����������	�����	
��	����	������������	�
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���	���	��)�����	��	��	 ���
�������	�7������	��	��������	����	 ����	���	�	 
��������	 ������	��	

“When you hear someone say ‘I’m from’ so and so 
country, you can see if someone chases them, they 

can always go to their country.
If South Africa says everyone must go – me, where 

am I going to go? Nowhere.”
�`(�	�	���������	���	����	��	#��q����
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6���	������������	
��	��������	��������	���	��)������	��	$!�	���	����<���	���	���	�����7��	

that individuals are not routinely informed of their administrative right to internal appeal or 

)������	��7���"	#���	���	�	��������	��	����	̀ 

�����	������	��

�����	�����	�
������	�����������	

applications and documents and getting rejected over and over again over the course of years, 

as a result of the lack of procedural due process in access to enabling documents. Many are 

unable to afford legal representation and are unaware of their right to an internal appeal or 

judicial review of such decisions.

Birth Registration
?����	������������	��	���	��������	������	����	�	������	�������	�	�����	������	����	������	��
���	

a State, regardless of where he or she is born. A name and nationality is granted, or, as is the 

����	
��	��������	����	��	
������	�������	��	(���	`
�����	�	������	��	����������	��	�	�
���������"	

The parents’ nationality is listed, which protects a foreign child’s right to their parents’ 

�����������	��	���	
���"	:���������	���	�������	���	��	���	(���	`
�����	�����	�����������	��	

register the child with their embassy or consulate and to obtain acknowledgement of his or her 

nationality. Naturally, refugees and stateless parents can only rely on the South African birth 

registration process given that they are unable or unwilling to approach the country of origin 

for documentation.

Stateless parents, who often are without an identity document, are unable to register their 

��������8�	 ������"	 ����	 `

����	 ��|����	 ����
	 �
	 ��������	 ����	 �����������	 �	 �����8�	 ������	

�������	��	��	��	$!�	���������	�����	��	��
���	������"	#���	��	��	����	�7��	�
	���	������	��	

(���	`
�����	����	��	$!"	#��	�����	������	���	����	��7�	��	$!"	#��	���������	�
	����������	

�������	��	��������	�	�����	
���	���	����	��	�����	�
	���	��������	���	�����������	�
	�������������	

on South African territory.

“I want to express my gratitude to LHR. On my own,  
I don’t think I would have succeeded. I was already threatened 

�����	���������������	��	��	����	�!���������
��	�������	"��	���
me from pillar to post. They didn’t give me the slightest chance to 

explain my situation.

It appeared to me that there was no  
longer any light at the end of the tunnel.

I was so happy to get my status back. There are quite a  
large number of people who are in the same situation  

I was faced with, who are in pain. I know of people who  
committed suicide because of it.”

��(�	�	(���	`
�����	����q��	�����	$!	���	����<��	��	��	��������	
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South African Citizenship for Those Born Stateless
Children born in South Africa who do not have another nationality or the right to another nationality 

���	��������	��	(���	`
�����	����q������	�	��	����	��	�����	�����	��	����������"	*�
����������	���	

has observed that this provision is not enforced by Home Affairs and is impossible for many 
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stateless.

Identity and Travel Documents
Stateless persons cannot access identity documents or travel documents in South Africa unless 

����	 |���
�	 
��	 ��
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them from arrest and detention while they await the outcome of the application, which can take a 

number of years in LHR’s experience. The Immigration Act provides for an Authorisation of Illegal 

���������	��	������	��	���	�������	�������	��	`����������	
��	(�����36  yet in practice Home 

Affairs does not issue these documents unless a client has legal representation. In any event, this 

form is not an immigration permit, contains no biometric data and does not prevent harassment 

and arrest by police.

If a stateless person receives an exemption for permanent residence, or any other legal status, he 

��	���	�����	��	����	��	������	�	���7��	�������	����	���������	�/%3/�3	�
	���	(���	`
�����	

���������	���	#��7��	!�������	`���	+�"	�	�
	'����	�����	�������

A document for travel purposes may be issued to any person who is lawfully resident in 

���	��������	���	���	�	/�3	����	���	��7�	���	����q������	�
	�������	������	"""	��	/�3	���	

been granted permanent residence in the Republic and is unable to obtain a passport 


���	���	������	�
	�����	��	��	���	��	�	����q��"�

���������	���	��|�������	�
	�����	����
���	���������	��	�	���	���������	
��	����	���������	������	

in the Republic.

Political Opinion
Stateless persons in South Africa in reality have no way to exercise their right to a political opinion. 

They may be free to believe what they choose and to speak openly about their beliefs without fear 

of reprisal, but this freedom is an empty one when it is not accompanied by the right to vote or to 

��	
��	�����	�
����"	

`�	 ���	 
�������	 ���������	 �������	 ������	 `�����	 �����	 �
	 ���������	 �������	 ������	 
������	 �
	

�������	��	�	
���8�	
�������	
��	�������	����	����<	�������	������	�	����	���	�����7���	���	�
	���	

�����	��	
������	��	�
	���	�����	��	�������	���	�
	���	�����	��	����<	�����7��	����	������	��	�
	���	

�����	��	��	�������"	���7������	��	����	������	��)������	��	�����	���������	���	����	���	�����	��	

to them according to accident and without any relation whatsoever to what they do, did or may 

��"�37

]�	 	`���	<����	��	�	�
���	%&"�

]�	 `������	�"	/'���3	Imperialism: Part Two of the Origins of Totalitarianism�	(��	!�����	���7���	?��<"
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(��	����	��	��	������	�#��	
���������	�����7�����	�
	����	������	��	����
���	�����	���	���7�	���	

��	���	�����7�����	�
	�	�����	��	���	�����	�����	��<��	��������	�����������	���	�������	�

����7�"�38 

$������	 �����	 ���	 ����	 ��������	 ��	 ���	 �����	 ���	 ������������	 ��	 `
����	 �����	 �	 ��������	

��7�������	�������������	��������������	�	���������	����	��	������	����	���	��������	���������	

of stripping them of their political rights and their ability to impact the existing political order.

Education

(��������	������	���	�
���	�����	��	������	���	
���	�
	$!	���	������	�	�����	������������	�������	

�������	��	�����	�����	��������	��	������	��	�������	������"	6�����	��	$!�	����	������	��������	

�������	��	�����	�����	������	������	���������	��|����	�	']������	$!	�����"	$
	�	������	�����������	

����	���	��7�	��	$!	�����	�������	���������	���	��7��������	������	
���	���	��������	���	��	

the same position as if they had never written and passed the matric exam.

6�����	��	$!	��	���������	��7��������	��	���	�������	������������	��	�����	
��	������	���	���	
��	

stateless people, higher education and personal advancement are out of reach. Their ability to 

improve their lives is limited and they often are stuck in a cycle of poverty, reliant on others for 

charity and goodwill despite their higher aspirations. 

38 Ibid.

Case Study

�"+"	/�����3	���	����	��	5�������	��	'���	��	�	5������	
�����	���	��������	�������	

���	���	���	���	�������	��	�������	���<���	�������	���"	6����	��	���	�	����q��	��	

������	��	�����	���	����	��	5���������	����������	��	(���	`
����	����	��	��	��	������	

�	5���������	����q��	��	��	�������	��	���	����q������	���	��	%&&'"	��	���	�������	
��	

(���	`
����8�	5�������	!�����������	���)����	�����	�������	5����������	��	������	

���<	��	����	�������"	?�	��	����	���	������	�	��������	
���	5�������	��	�	����

����q���	���	�������	����������	��	(���	`
����"

“So who am I? Where do I belong?

Zimbabwe is the only country I have ever known as home. That my 
parents were from other countries is meaningless because I know of 

no family in Zambia or Malawi.

My family is destroyed.

I am here in South Africa. My wife is in Harare. My children are in a 
rural area ... at the moment I’m desperate … I’m failing to support 

my kids in Zimbabwe.

With everything I’m failing, because of that citizenship.”
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“I did not choose to be stateless.  
Perhaps that is my destiny. Well, I do not know  
if it was God or Satan who made me stateless.”

 

��
�����	��	�	���������	���	�����	5���������	�����������	���	���������	��	�	������	�
	���"

see page 49
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6.
Current Solutions in South Africa

Legal Framework

The legal framework outlined hereunder is a summary the laws that impact the right to nationality 

and the mechanisms to prevent statelessness from arising in South Africa. To summarise the 

main points, the following laws may be utilised to protect the rights of the stateless and to 

��
����	���	�����	��	�����������\

�� Citizenship Act	/+�"	��	�
	'���3	�����	���7����	
��	����q������	��	������	��	�������	���	��	

naturalisation and allows for appeals to the high court

�� Births and Deaths Registration Act	/+�"	�'	�
	'��%3	�����	��|����	���	������	��	��	����������	

within 30 days and allows for late registration of birth

�� Refugees Act	/+�"	']&	�
	'���3	�����	��������	���������	�������	���	���	����	��
����

�� Immigration Act	 /+�"	 ']	 �
	 %&&%3	 �����	 ���7����	 ��	 (������	 ]'/%3/�3	 
��	 ���	 ��������	 ��	

�����	���	������	�
	���������	���������	��	
���������	����	��������	�������������

�� Promotion of Administrative Justice Act /+�"	]	�
	%&&&3

�� South African Constitution 

�� International law and customary law 

Citizenship Act

#��	(���	`
�����	-���q������	`���	+�"	��	�
	'����	���7����	
��	����q������	��	�����	��	�������	

%/'3/�3	��	������	����	��	�	(���	`
�����	����q���	�������	����	��	��	������	���	��������39  or,  

��	�������	%/%3	��	�	������	����	��	���	������	����	����	���	��7�	���	����q������	��	�����������	

�
	���	�����	�������	��	���	��	�����	��	���	����q������	��	�������������40  provided their birth is 

����������	��	����������	����	���	?�����	���	!�����	������������	`��"

#��	-���q������	`��	���	��������	�������	��	���	(���	`
�����	-���q������	`��������	`��	�
	

%&'&�	�����	�������	����	
����	��	'	������	%&']"	#��	`��������	`��	�
	%&'&�	����7�����	���	

�����	�
	�����	����	������	��	����q���	���	������	/������	����	���	��������3"	$�	�����	��	������	

����	������	���8�	�����	���	��	����������	��	����������	����	���	?�����	���	!�����	������������	

`���	+�"	�'	�
	'��%"	���	�����	����	�������	���	?�����	���	!�����	������������	`��	������	����	

a birth may be registered at the foreign mission in the country of birth or at a Home Affairs 

�
����	��	���	�������"	6����	���	������������	�
	�	
������	�����	�����	��	���	��������	�	�����	

�����������	
���	���	������	�
	�����	��	���������	��	�����	��	��������	���	�����	��	(���	`
����	

���	��	������	�	(���	`
�����	$!	�����"

]�	 (������	%/'3/�3	�
	���	-���q������	`��	+�"	��	�
	'���"

�&	 (������	%/%3	�
	���	-���q������	`��	+�"	��	�
	'���"
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-���q������	��	�������	��	��7��	��	�������	�������	��	(���	`
�����	����q���"

_�����	 ���7������	 �
	 ���	 -���q������	 `��	 �����	 
��	 �������������	 �
	 ����7�����	 ���	 ���	

���������	���������	���	
����	�������	���������	��|��������"

(�������	'�	���	'�	�����	������������	��	��	����	��	���	��������	
��	�������	�
	�	����q������	

�����������	���	�����	�
	������	��	�����	��	�����	������	
��	�������	���	��7�	�����	�����"41  

#��	-���q������	`��������	`��	+�"	�	�
	%&'&	������	���	�����	|�	��	��7����	�����	����"	

Under the 2010 Amendment Act, children of permanent residents born in the Republic will only 

|���
�	
��	����q������	���	��������	���	���	�
	��)������	���7����	����	�������	��	���	�������	

from birth until that age. Under the previous law, children born in the Republic to permanent 

���������	 ��������	 ����q������	 ��	 �����"	 #��	 ���
�	 ����������	 �������	 �	 ���7�����	 ��������	

����������	 
��	��������	 ���7���	 ���	 ������	 ������������	 
��	7�������	 ���	 �����	������	 
��	�	

���������	�������	��	���	����������	��	�������	��	���	������	����	���������"	

Notably, the amendment will provide new grounds for naturalisation for children born in the 

���������	��	�������	���	�����	���	��������	
��	���������	����������	�	���	���������	����	

admitted for other purposes or who were not legally admitted at all - provided the children 

remain in the Republic until age 18. This provision, if implemented widely to include children 

of parents who may not have legal immigration status, will make great strides in preventing the 

creation of statelessness in South Africa.

(������	 %�	 �
	 ���	 -���q������	 `��	 ���7����	 ����	 ���	 ��������	 �
	 ���	 ��������	 ��	 ���	 �
	 ���	

designees under the Act may be reviewed in the high court.

Births and Deaths Registration Act

?����	������������	��	<��	��	�����������	��	(���	`
����"	���	���	�����	���	|���
�	
��	����q�������	

��	 ��	 ���	 ��������	 ������	 ����	 �	 ������	 ��	 �������	 ����	 ���	 +�������	 ���������	 ��������"	 $�	

�����	��	������	��	$!	��	(���	`
�����	���	���	�����	�����	
��	�	�����	�����������	���	��	�����	

����	��	$!	�����"	^���	��	����	�����	���	�	(���	`
�����	����q��	�����	
��	��	$!	���	��������	

and conduct other civil registry activities, such as registering one’s children’s births, registering 

marriages and registering deaths.

����	`

����	��������	���<	�	��������	��	�����	�������	�
	��������	�����	������������	���	
��	

���	 ������	 �
���	 �	 �����	 %&']�	 ����	 ���������	 �����	 ������������	 ����	 ��	 �����"	 *���������	

������������	 ���	 ����	 <����	 ��	 �����	 �����	 �������������	 ���	 ������	 ���8�	 �������8	 �������"	

`�������	������������	���	�������	���	����	������	���8�	�����	�����	�
	������	����	�
	�����	���	

$!	�����"

#��	?�����	���	!�����	������������	`��	���7����	
��	�����	������������	�
	���	��������	����	��	���	

territory, whether to South African or foreign parents. Children born in South Africa who do not 

|���
�	
��	����q������	���	��������	��	�	�����	�����������	����	���	?�����	���	!�����	������������	

`��"	����7���	 �����	�
�������	�����	������������	��	���	 ������	��	$!	�����	���	���	�����	 ��	���	

�������	 ����	 ���	 +�������	 ���������	 ��������"	 -�����	 ����������	 ���7���	 ����	 
������	 ��������	

�����7�	 �	 �����������	 �����������"	 !��
�	 ����������	 ��7�	 ����7��	 ���	 ���7�����	 
��	 �����������	

�����	������������	���	��	�������	����	�
	�����	����������	����	���	��������	��	���	�������	�����	�����7�	

������������������	���������	�����	������������"	#���	��	�	������7�	��7��������	�����	����	���7���	

���7�����	���	
������	����������	���	��������	��	������	�����������	�����	������������	��	��������"

41  It is unclear if this section is in use, how one would apply and what criteria are applied to applicants.
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#��	?�����	���	!�����	������������	`��	/?!�`3	��|����	���	������	��	��	����������	������	]&	

����"	$�	���	��������	����	������	����	���	+�������	���������	��������	-��������	�����	���	

seen an increase in mobile registration clinics, linkage of hospitals to the Home Affairs’ birth 

������������	 ������	 ���	 �

����	 ��	 ��
����	 ���	 ��|�������	 �
	 �	 �����	 �����������	 
��	 ��������	

to enrol in crèche and school, to receive medical treatment, to apply for foster care and social 

grants and more. 

#��	?!�`	����	���7����	
��	���������	�����|�����	<����	��	�����	������������	�
	������"	#���	

now applies to all births registered after a child is 30 days old. Children from 30 days to one 

����	���	��	����������	����	 �	���������	�����������	 
���	���	��������	���	�����	���������	

���������	���	��	��	�
����7��	����������	���	���	�����	���	���	����������	������	]&	����"	

������������	�
	��������	����	���	��	'�	�����	��|����	�7��	����	����
�	��������	��	���	�������	

��	������	��������	���������	������������	���	�������	
���	������	����
�"	

���	������	�7��	'�	�����	�
	����	��	��������	��	���	���7��	�	�������	��	��|����	���	��	'&	�����	

older than the applicant and who has known the applicant since childhood. 

#��	���
�	����������	��	���	?!�`	��������	��	%&'%	��������	����	���������	����������	����	��	

created at the regional and national level to assess claims to birth on the territory for those over 

15 years. Hopefully, these committees will aid in resolving problem cases and improving the 

|�����	�
	�����7����	����	��<�	�����	�����	����	������������	�
	�����"

#��	?!�`	���7����	
��	������������	�
	��������	����	����	��	���	��	�
	������<"42  However, 

confusion exists in implementing birth registration where a child was born out of wedlock and 

the mother is not available at the time of birth registration. As outlined above under section 

��	 �����������	 �
	 -������	 ��	 (���	 `
����	 �	 ��	 ?����	 -�������	 �����	 ��������	 �
���	 ������	

undocumented because the father is unable to register the child without the mother’s consent 

to acknowledgement of paternity.

Another concern is the section dealing with orphaned and abandoned children born outside 

(���	̀ 
����"	#��	̀ ��	������	����	�������	/���	���������	��������	��	�
	���	̀ ��������	�
	%&'&3	

shall be registered after the children’s court proceeding with the assistance of a social worker. 

However, LHR has been informed by social workers that this is not consistently implemented. 

This may be because the Act is not clear that registration shall apply regardless of where the 

orphaned or abandoned child was born. 

*����	 ���	 `���	 ������	 ��	 (���	 `
�����	 ����q���	 ������	 ���	 ��	 ����������	 ��	 (���	 `
�����	


������	 ��������	 ��	 ��	 ����	 `

����	 ��	 (���	 `
����"	 ����7���	 ���	 ?!�`	 ��|����	 �	 
������	

�����	�����������	��	�����	
��	�	����q��	����	������	��	��	����������	���	�����	��	$!	�����	

��	(���	`
����"	*+$-;�	���������	�����	������������	��	`
����	��	��	�����	�& �	���
	�
	������	

���	���	����������"	`�	�	������	�����	������	�
	(���	`
�����	����q���	�������	��	������	�����	

����q������	�
	����	�����	��	���	�������	��	���	��	��������	�����	������	��	����	`

����"

�%	 	(��	��������	�	���	'&	�
	���	?�����	���	!�����	������������	`���	��������7���"
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Refugees Act

The Refugees Act protects refugees who are also stateless. 

`	��
���	��	�������	��	���	`��	��	
������\

43�������	 �	 ���������	 ������	 |�������	 ��	 �	 ��
���	 �
	 ��	 ��	 ���	 ���
�!� ��� �"������ �!!����
��#�
occupation, foreign domination or events seriously disturbing or disrupting public order in either 
a part or the whole of his or her country of origin or nationality is compelled to leave his or her 
$�%�������&
�	�����
���%��
��������������'����	!������������44		!���������	�
	��
����	���	����	

protected in the Act with refugee status.

(��	�������	_	���7��	�-���������	������	(��������	�������	��	(���	`
������	
��	����	��
��������	

on stateless refugees whose applications are often rejected as manifestly unfounded.

Immigration Act

The Immigration Act provides temporary immigration status to a variety of immigrants, 

including tourists, students, working professionals, spouses and other immediate relatives 

�
	(���	`
�����	����q����	�������	�������	
������	�����������	���	��������	���	������������	

��������	��	����	�	
��"	:���������	��	�����	��	������	����q������	��	(���	`
����	��	�	
���������	

���	���	�����	������	�	���������	���������	�����	�
���	�����	���	���	�����	
��	���������	

���������	 �
	 ���	 �����	 ���	 ��|��������"	 `
���	 ��7�	 �����	 �
	 ���������	 ����������	 ���	 ���	

�����	��	���������	��	�	(���	`
�����	����q��	/�������	��	�����	��	�����	����	���	�����������	

��	�������������3"

In order to access any of the above permits, a passport or travel document is generally a 

�����|�����"	#��	�����	���	�������	������������	��	�����	�	������	���	������	��	�����������	

permit if one does not have a passport or travel document.45  

Stateless people generally do not possess passports or travel documents and therefore cannot 

apply for the standard immigration permits listed above. The only avenue for them to regularise 

�����	�����	��	���	�������	��	������	(������	]'/%3/�3	�
	���	$����������	`���	
������	����	���	

��������	�
	�;�����������	�����	������	���������	���������"	6���	��	���������	
��	���������	

����������	���	���������	������	���	������	�	(���	`
�����	��������q��	��������	����	���	�	���7��	

document. He or she may then works towards naturalisation.

�]	 (������	]/�3	�
	���	��
����	`��

��	 (������	]/�3	�
	���	��
����	`��

45 Under the complementary Refugees Act, asylum-seekers are given temporary asylum-seeker permits which are renewable 

����	 ����	 �����7�	 �	 �����	 ��������	 ��	 �����	 �����������"	 $
	 �����	 �����������	 ��	 ������
��	 ����	 �����7�	 ��
���	 �������"	

`
���	 ��7�	 �����	 �
	 ��
���	 ������	 ����	 ���	 �����	 
��	 �������������	 �
	 ����	 ���	 ���7�	 ����	 ����	 ����	 ������	 ��
����	 
��	

���	 
����������	 
���"	 6���	 ��������������	 ��
����	 ���	 ������	 ���������	 ���������"	 ��
����	 ���	 ������	 ���������	

residence are provided this status without needing a passport, due to the fact that they are unable or unwilling to approach 

their country for protection due to a fear of persecution.

(� $������ )	�
�
��� ���� ���	!��� ����	�� ���� 
�� ��
�!� ��� �� ��� ��	����� ����� ��� &�
�!�
persecuted by reason of his or her race, tribe, religion, nationality, political opinion or 
membership of a particular social group; is outside the country of his or her nationality 
and is unwilling or unable to avail himself or herself of the protection of that country 
or, not having a nationality and being outside of the country of his or her habitual 
residence is unable or, owing to such fear, unwilling to return to it.35 
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(������	]'/%3/�3	�
	���	$����������	`��	������	��	
������\

�(������	 �������������	 ��	 ���	 ����	 �
	 �	 ���������	 ������	 ����	 ��	 ���	 
���	 ����	 ��	 ������	

����������	 ����	 ��	 �	 ����q��"	 :�7��	 ����	 �����	 ��	 ��	 ���������	 ������	 
��	 ������
����	 ���	

����������	 ���������	 ������	 ��	 ���	 ��������	 ���	 �������	 ]'/%3/�3	 ���������	 
��	 ���������	

residence is currently the only avenue available for stateless people to receive immigration 

�����	���	�	����	��	�������������"	`
���	��7�	�����	�
	���������	����������	���������	�������	

���	�����	
��	(���	`
�����	����q������"

One of the challenges in the application of this provision to stateless people is the relative 

obscurity of the procedure. It is not advertised nor is it widely known even by local Home 

`

����	�
�����"	����	������������	���	��������	��	����������	��������������	������	���<���	���	

attorneys on behalf of clients. 

�����������	��	��	��	��������	�������������	������������	���	��������	���	�����7�	��	��)���	��"	

There are no regulations accompanying this section of the Act, and thus no forms or guidelines 

��	���	��	������	�������	���	��7���	(������	]'/%3/�3	���������	������������"	

Promotion of Administrative Justice Act

#��	 ���������	 �
	 `�����������7�	 ������	 `��	 ��7��	 �

���	 ��	 ���	 �����	 ��	 )��	 ������������7�	

�������	 
���	 ��	 �������	 ]]	 �
	 ���	 -����������"	 6����	 ��	 ������������7�	 ������	 �����������	

���	��7������	�

����	���	������	��	����������	������������	�
	���	��������	���	������	���	��	

procedurally fair.

#��	�����	�
	�`�`	 ����	 ��	�������	]/%3	�����	�������	����	��	�������������	���	��	 ��	��7�	

effect to a person’s right to procedurally fair administrative action. He or she must provide the 

������	����	���|���	������	�
	���	�����	���	������	�
	���	�������	�	����������	����������	

��	��<�	����������������	�	�����	���������	�
	���	������������7�	�������	���|���	������	�
	���	

�����	��	��7���	��	��������	������	���	������	�
	���	�����	��	��|���	�������	
��	���	������"	���	

complex cases, legal representation, in-person interviews and the chance to present and dispute 

arguments and information may be necessary in order to protect a person’s rights.

�`�`	 ��	 �	 ��������	 �����	 ����������	 
��	 ������	 �������	 ��	 ���������	 ������������7�	 ���������	

��������	��\	������������	��������	��������	���	��	�����	�������������	$!�	���	����������	���	

forms of protection available to stateless persons through the Refugees Act and the Immigration 

`��	/���������	������	�������	]'/%3/�3	����������3"	$�	������	����7�����	��	��|���	�������	

�������	 
��	 ������������7�	 ����������	 �����	 �������	 ���	 ���	 ���7����	 ������	 �&	 ����	 �
	 �	

��|����	��	��	�������	��	���	)������	��7���	����	���	��������	���	��<��	������	����	������"

:�7��	 ���	 �������	 ����	 �����	 
��	 ����	 ������������7�	 �������������	 �`�`	 ������	 �	 ����	 ��	

judicially review both an administrative decision as well as the failure to take a decision. 

�$��� �$$
%��
��#� ���� *
�
����#� ��� ��� ��� ���� ���+�� �
�#� ������ %���	���
��� �
���
the Board, may under terms and conditions determined by him or her - grant 
a foreigner or category of foreigners the rights of permanent residence for a 
�$�%
�
��� ��� 	��$�%
�
��� $��
��� ����� �$�%
�� %
�%	+����%��� �"
��� ��
%�� /	��
�0�
�	%������%
�
��8�$��<
�������������*
�
�����+�0�=��"%	����������+����
����
�
���
foreigners from such categories; and for good cause, withdraw such right from a 
foreigner or category of foreigners…
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Constitution

#��	 (���	 `
�����	 -����������	 ������	 ��	 (������	 %�/�3\	 �;7���	 �����	 ���	 ���	 �����	 ��	 �	 ����	

���	�����������	
���	�����"�	#���	�����	������	��	�����	��	����	���	���	����	�	������	�������	

���������	��	���	���������	����	�	������	�������	���������	 ���	 ����������	�
	�����������	

����	���������"	`�	$!	�������	���������	��	��	)��	����	��������	��	�����7�	���8�	��������	

in life, such as furthering one’s education, getting a job, opening a bank account, applying for 

����������	�����	�	���	���	�	����	���	���	����"

#��	-����������	����	���������	�����7�����	�
	������������	��	�������	%&	�����	��	������	�������\		

�+�	����q��	���	��	�����7��	�
	����q������"�	#����	���	7�����	��������	�
	���	-���q������	`��	

���������	�����7�����	�
	����q������	����	7������	����	�������������	���7�����"

#��	?���	�
	������	��������	���	���	
���������	������	����	����	
���	������������	���	��	���	�����	

��	�|������	
������	�
	��7������	
������	���	�������	�
	�������	���	������������	���	�����	��	

human dignity.

International Law

#��	'���	-��7������	��������	��	���	(����	�
	(��������	�������	���7����	
��	���	���������������	

documentation and protection of the rights of stateless persons. The 1961 Convention on the 

Reduction of Statelessness focuses on avoiding statelessness from birth and preventing the 

creation of statelessness as a result of loss, deprivation or renunciation.

The 1954 Convention is similar to the Refugees Convention of 1951 and contains many parallel 

���7������"	?���	�������������	���7�������	���	��������	�����	��	�����	�������	��������	����	

South Africa would need to do to comply.

`������	(���	`
����	���	���	���	������	��	��������	���	�������������	���7��������	���	�����	��	

nationality is protected in numerous other international law instruments to which South Africa 

��	����\

�� *��7�����	!����������	�
	����	������

�� �Everyone has the right to nationality. No one shall be arbitrarily deprived of his nationality 
�������
��������
!������%���!���
�����
���
�0��

�� 1957 Convention on the Nationality of Married Women

�� ���
����� ����%��&���
��������
���	�
������+���
�!��&�������������� 
������
������������
alien, nor the change of nationality by the husband during the marriage, shall automatically 
����%���������
���
�0���������
����

�� ���
���������<�	����0��%)	
�
�
�������������
���
�0�����������������������������	�%
��
���
of its nationality by one of its nationals shall prevent the retention of its nationality by the 
�
�������	%�����
�����

�� ������
����
�������������>����������%�
�!������?�@����
�����+�0#����������)	���#��%)	
�������
nationality of her husband through specially privileged naturalisation	���������"�	

�� '���	-��7������	��	���	;����������	�
	���	�����	�
	������	!�������������

�� States must� �!	�������� ���� �
!��� ��� �<��0���#� �
���	�� �
��
�%�
��� ��� ��� ��%�#� %��	�#� ���
���
���� ��� ����
%� ��
!
�#� ��� �)	�
�0� &������ ���� ���#� particularly in the enjoyment of 

fundamental human rights, including the right to nationality.

�� '���	-��7������	��	;����������	�
	���	�����	�
	!�������������	`������	6����

�� ��������$���
�������!�������+����)	���
!�����
���+�������%)	
��#�%���!���������
�����
��
nationality. They shall ensure in particular that neither marriage to an alien nor change of 
nationality by the husband during marriage shall automatically change the nationality of 
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�� 1989 Convention on the Rights of the Child
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�� '���	$������������	-�7�����	��	-�7��	���	���������	������

�� �K<��0� %�
�� ���� ��<�#� �
���	�� �
�%�
+
���
��� ��� ��� ��%�#� %��	�#� ��"#� ��!	�!�#� ��
!
��#�
national or social origin, property or birth the right to such measures of protection as are 
��)	
����&0��
������	�������+
���#��������$��������
����+
0#���%
��0������������

�� �K<��0�%�
������&����!
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���0�������&
��������������<������+���
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�� 1999 African Charter on the Rights and Welfare of the Child

�� �K<��0� %�
�� ���� ��<�� ���� �
!��� ���+� &
���� ��� �
�� ��+�8� �<��0� %�
�� ���� &�� ��!
�������
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���0�������&
���8��<��0�%�
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!�������%)	
������
���
�0��

�� States parties shall� ����	��� ����� ���
�� %����
�	�
���� �!
���
��� ��%�!�
���� ���� $�
�%
$���
according to which a child shall acquire nationality of the State in the territory in which he 
was born if, at the time of birth, he is not granted nationality by any other State in accordance 
�
���
��������

�
�̀ ������	��	������	��	�	���������	�����	�������	��	�	(���	`
�����"

see page 58
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Case Study

`"#"	/�̀ �����3/���7���	����3	���	����	��	5�������	��	'���	��	�	(���	̀ 
�����	������	

���	5���������	
�����"	���	������	���	
�����	���	�����	���7������	���	�������	����	

���	�������	��	5�������"	`����	����	�	��	5�������	���	���	��	$!	����	��	�	����q���	

issued when she was sixteen years old. Later when Annie married and tried to register 

���	 ��������	 ��	 5��������	 ���	 ���	 ����	 ���	 ��	 ��	 ������	 �	 ����q��	 /��	 �	 �����	 �
	

����������	��	���	����q������	���3"	`����	���	����	��	�������	����q������	�
	(���	

`
����	 ���	 �������	 
��	 5���������	 ����q�������	 ��	 ���	 ���	 ��7��	 ����������	 ��	 �	

����q��	 ��	 (���	 `
����"	 ?����	 �����	 ��	 ���	 5���������	 ������������	 ���	 ��7��	 ��	

(���	`
����	����	���	������	������	��	������	����q������	�
	���	������"	?�	��7��	

that she did not have any passport or other documents from her mother, who was then 

���������	���	����	���	���������	���	�����	��	(���	`
�����	����q������"

“There are no words to describe the feeling, if you are not 
recognised as a citizen and become stateless of TWO countries. 

The frustration of your situation and no one wants to understand. 
The anger at being denied a simple basic right. 

The anxiety and worry of doors being shut and deportation 
always at your back. The helplessness of not knowing which way 

to turn. Mainly confusion, as a simple matter gains more and more 
politics.” I do not want to carry this burden anymore.”

“My whole existence in this country has been a problem because of 
not having citizenship and documents. Simple tasks like signing a 

cell phone contract cannot be done. Or getting a valid South African 
driver’s license. I can’t even sign my daughter’s school application 

forms. Or open a bank account.

I pray every day for a proper status to be given to me.”

 I do not want to carry this burden anymore.”
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���8�	(���������	��	$�����
�	���	`�����	(��������	�������

$�	���	���7�����	�
	������	����������	
��	��������	�����	�����	�������������	$!�	��	����������	

��	��������	���������	����q�������	���	����������	�	�����	���������	�������	��	���������	�
	

a person is stateless.

$�	��	���������	��	����	����	��	�����������	�������	��	���	���	����	��	�	����������	�������"	$�	

���	�����������	��������	�����������	�������	��
���	��	�	������	���	���	��7��	���	���	
���	�
	

��7�������������	��������	��������	���	��	�	�����	������������	���7��8�	��������	7�����	�����46  

$!	����	��	��������"47   While an undocumented person may also be stateless, such person would 

not be considered stateless until he or she made an effort to access nationality and is informed 

��	�	���������	��������	/
������	�������	��	��7��	���7����	����������3	����	��	��	���	��	���	

��������	��������	��	�	��������"	�������	���	���	����������	���	��	����������	��	���<	�
	

statelessness, particularly if they show another risk factor like living close to an international 

border, having mixed nationality parents or being orphaned abroad as a child. 

#��	
��������	��	�	�����������	����	�
	��|���	��	������	�������8�	�����������	�����\	

1. Where was the client born?

2. Where were the client’s parents born? 

3. What nationality do the client’s parents hold? 

4. !���	���	������	|���
�	
��	����q������	����	���	���	�
	���	������	�
	������	������	

�
	�������	���������	��	����	����	����������	!���	��	��	���	|���
�	
��	����q������	

in the parents’ countries of nationality?

5. !���	���	������	�������	�	�����	������������	$!	��	���������

6. ���	���	������	�7��	���	�	�������	�������	�	�����	������������	$!	��	���������

7. Why did the client have this problem?

#��	�����	����	�
	����	��	��	��7���	���	����������	�����������	��	���	��������	��	�����	'3	���	������	

���	�����	%3	��7��	
��	�	����	����	��	]3	�����	���	������8�	�������	��7�	�����������"	$
	���	������	

�������	��	|���
�	����	���	���	
��	�����������	��	���	�
	�����	���������	���	|������	����	��	

why the client has failed to access that nationality. One must then review the state practice in 

��������	��	���	�����������	 ���	��	|������"	!���	���	������	���������	���	������	�
	���	����	

��	��	�
�������	�����	���	���	����	��	��	�����������	��	���	�����	��7���	`��	������	�
	�	��������	

����	��	���������	�������	��

�������	����	���	����	�
	���	����������	!��	���	������	
���	��	������	

����q������	������	��	������	����	���	������������7�	��|���������

6����7��	���	�������	�
	���	������	����	���	|���
�	
��	�����������	����	���	����	��	���	�����	

����	��	�	���������	��������	/���	��	���	����	`

����	��	��7��	��������	�
�����	��	�	
������	

�������	�
	���	������3	�������	�	������	�

���	��	����	��|��������	
��	������������	����	����	

client may very well be stateless.

46 Note that a driver’s license or voting card may not necessarily be proof of nationality.

��	 $�	���������	��	�����������	�������	��	��	��	������������	����	
���	��	�����������	���������"�	̀ �	�����������	

����������	��
���	��	�������	���	����	���	��7�	�	�����	�����������	�����	��	�	�������	����������	�
	�������	��	���	����	

have identity documents from their home country.
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Case Study 

-"^"	/�-����3	���	����	��	������	��	'���"	���	�������	����	#���"	6���	���	���	�	

������	���	
�����	���	<�����	��	������"	-���8�	������	����	����	���	��	*�����"	#���	

lived in a refugee camp in Uganda for several years until Cary was sent to school in 

=������	/��	���	���3"	

Soon after she left the camp, her mother died. Her sister eventually sent her to boarding 

school close to the Congolese border. A number of years later, she was cut off from 

her sister due to a war being fought in northern Uganda making it unsafe to travel to 

=������"	(��<���	��
����	-�������	 ����	��	 
���	 ��	!���������	�������	�
	-�����	��	

�����	���	
����	����������	��	�	#���"	(��	���	��7����	��	��	��	5������	���	����	���	

����7��	���	���	����	���	��
���	�����	����	
��"	;7�������	���	����	��	5�������"	

After a number of years she could not access proper medical attention and due to her 

medical conditions, she came to South Africa where she hoped to get proper treatment. 

-���	 ���	 ����	 �����7�����	 ��	 �������	 
������	 �������	 �
�������	 ��	 ����	 ���	 ��	

���������	��	�������"	�������	�
�������	���	�����������	���	����"	(��	���	����	����	

���	|���
�	����	���	���	
��	*������	����q�������	�������	������	�����	��7���	��	

����	������"	$
	������	��������	����	-���	��	���	����������	��	�	���������	�������	
��	

Human Rights will assist her with an application for an exemption to the Minister of 

����	 `

�����	 ��|������	 ����	 ���	 ��	 ���������	 ��	 ������	 ��	 ��	 ���	 �����������	

circumstances.

“I grew up and lived in more than one country – Rwanda, Uganda, 
DRC, Zambia, Zimbabwe and South Africa. Based on my nomadic 

life, I do not have culture...”

“Citizenship – I have never known what it is as I have never been 
granted one in my life.”
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“Cary” has lived in six countries but has 
not known citizenship in one.
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$
	���	������	��	���	�	��
����	���	������	��	������	������������	����	���	�����	����	���	��	��	���	��	

attain nationality for that client if there is any indication that this is possible. This may involve 

�������	��	���	
������	�������	��	|�������	��	���������	��	�����7���	
��	���	������	��	���	
������	

��������	 �
	 ���	������	���	����	������"	 $�	���	 ������	�������	 ��	���������	����	�	�����	�
	

`�������	��	��|���	���	������	�
	�����	��	���������	������������	��	������	����	������	��	���7�	

���	��	���	�����	��	�����������"	$�	���	������	���
����	�
����7���	�
	���������	��	���	������8�	�����	

and family history.

$
	���	������	���	�	�����	��	(���	`
�����	����q�������	����	���	����	������	����	������	����	

�����"	:��������	����	����	��7��7�	��|������	����	����	`

����	��7���	��	���������	������������	


��	����	������������	�
	�����	��	
������	�����	������������	/
��	����q���	����	������3�	�����	�����	

������������	��	���	��������	������	����	�	������	��	��������	��	$!	�����"	���	����	���<�	

��	������	���	�������	 ���	������	 ��	�����	�����	�	������8�	 $!	���	����	����<��	��	�	�����	�
	

duplication or suspected fraud. 

!+`	�������	
��	�������	���	�����	(���	`
�����	������7��	���	����	��������	��	�������	�����	

to satisfy Home Affairs that a client is South African. Litigation is always an option to enforce 

�������8	������	��	������������	�����	����	��7�	�	�����	��	(���	`
�����	����q������	���	���	����	

�
	����
	������
"	(������	%�	�
	���	-���q������	`��	���7����	����	���	��������	�
	���	��������	��	

her designees under the Act may be reviewed in the High Court.

���	�������	���	��	���	|���
�	
��	�����������	����	���	���	�
	���	�������	���	����	�����������	

approach the foreign missions of the birth country, country of former residence or country of 

the parents’ nationality, at clients’ instructions. The purpose of this is to exhaust all options for 

�����������	��	 �������	��	�������	 ���	�������	�������	���	��������	����������	��	�	����q���	

���	|���
�	
��	�����������	�
	����q�������	�������������	��	����	<���	�
	�����������	�����"	

Where a client has come to the end of the road in terms of accessing nationality, LHR will submit 

��	 �����������	 ��	 ���	 ��������	 
��	 �	 ���������	 ���������	 ���������	 ����	 (������	 ]'/%3/�3	

of the Immigration Act, as outlined in section 7 of this report. This application is based on 

���	��������	��������������	������	���	������8�	��������������	���������	��	�����	����������	

������������	/
��	��������	���	������	����	��	(���	̀ 
����	��	�	������	��	��	�����	��	���	������	

��	��	�������	��������	���	��������	����	��	���	�������	�������	�	����q���	���"3	#��	�����������	

will outline the client’s entire family history in terms of nationality and migration, attempts to 

access nationality, applicable nationality legislation and any other relevant information, as well 

as all supporting documents he or she may have. LHR welcomes opportunities for clients to be 

�����7�����	��	����	`

����	�
�������	��	����	�
	���	����������	���	����������	�
	�����	������"

$�	��������	��	������	�����	���7�����	��7�����	��	��|����	��	���	����7���	�������������	��	�����	��	

improve the legal and policy framework, with the goal of preventing the creation of statelessness 

���	�������	��������	
��	����7�����	���	���	��������	���������	��	���	���������	�
	(���	̀ 
����"	
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7.
Recommendations for the South African 
Context

���8�	 �����	 ��������������	 ��	 ����	 (���	 `
����	 ��<�	 ���	 ��������	 ����	 �������	 ����������	

stateless persons and preventing the creation of statelessness by signing and ratifying the 

'���	-��7������	��������	��	���	(����	�
	(��������	�������	���	���	'��'	-��7������	��	���	

Reduction of Statelessness. These treaties will allow South Africa a framework within which to 

protect the right to nationality.

������������	�
	���	'���	-��7������	��������	��	���	(����	�
	(��������	�������

#��	 '���	 -��7������	 �����������	 ���	 �������������	 �����	 �����	 �
	 ����������	 ��������	 ���	

��������	���������	���	���������	��������	�
	 ���	���������"	 $�	��|����	�����	�������	��	 ������
�	

stateless people on their territories and to issue them with identity and travel documents and 

a facilitated path to nationality through naturalisation. It prohibits the expulsion of stateless 

������	���
���	��	���	���������	���	��|����	��	�������	����������	
��	���	��������	��	�����	�	

stateless person. The Convention also provides minimum standards of treatment to protect the 

������	�
	���	���������	��	���	����	��7��	��	����q���	����	�������	��	
������	�
	���������	��������	

of their children, access to the courts, public relief, industrial property, labour legislation and 

social security. It provides stateless people the same treatment as other foreigners in relation 

to a number of other rights, such as the right of association, self-employment, employment and 

housing.

The 1954 Convention allows states to exclude individuals from protection when there are 

serious reasons to believe that they have committed a crime against peace, a war crime, a crime 

against humanity or other serious non-political crime abroad. 

$�	!�������	%&''�	(���	`
����	����	�	������	��	�	*�����	+������	��������������7��	���
������	

in Geneva to sign and ratify both stateless treaties. The most critical adjustments South Africa 

�����	��<�	��	������	����	���	-��7������	���	��	
������\

�� Creation of an ��
����������� ���� ����
����� �
������	 
��	 ���	 ���������	 /��������	

���	������	!�7��������	�
	�	!��������	$�������������	���	����������	���������	3�

�� ���7�����	 �
	 legal immigration status to the stateless to protect the right to freedom of 

��7�����	���	���	�����	���	��	��	���������

�� A facilitated path to nationality	
��	���	����������

�� Issuance of identity and travel documents	��	���	����������

�� Provision of administrative services to stateless that would normally be afforded by 


���������8	���	����������	/��	��������	��	��������	���	���������������	�"�"	�����	������������	

���	�����	��7��	������������	���7����3"
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(������	 ]'/%3/�3	 �
	 ���	 $����������	 `��	 ����	 ��	 ��������	 ��	 �����������	 �������	 �
	

���������	 ���������	 ����������	 ��	 ������	 ����������	 ��	 ���������"	 #���	 ����	 
����	 ���	

-��7������	��|�������	�
	�������	�
	��	$!	���	���7��	��������	�����	���������	���������	

�����7�	(���	`
�����	$!�	���	�����	���	������	��������	�����	����	��������	/�"�"	��
����3	

are able to get travel documents. However, there are limitations in this approach that are 

expounded upon below.

Alternatively, a new section could be added to the Immigration Act to provide protected stateless 

�����	��	����7�����	���	����	�������	��|��������"	$�	���	����	���	���	����������	���	

legislation to mirror the 1954 Convention and to provide a framework for identifying and 

protecting stateless persons.

�
!
����
���������
����
����
�������������������
�����#
������
In line with the statelessness conventions and the international obligation to protect the right to 

������������	(���	`
����	�����	��	��7����	�	���������	��������������	���	����������	��������	

for stateless people on the territory.

The 1954 Convention does not detail a procedure for how state parties must identify stateless 

people and it is in the interests of the states, and stateless persons, that states adopt legislation 

���������	���	������	��	�����	�	���������	������	��	����������"	

Some states have implemented legislation that designates existing agencies within government, 

���	��	�
�����	����	����	����	���������<���	���	��
�����	��	�������	���	��)������	������	

�
	 �������������"	 ^����	 ������	 ��	 ���	 ��7�	 ��������	 �����������	 ��	 �����	 ��	 ��7�	 ���<��	 ��	

administrative or judicial authority to determine if a person is stateless. 

(�7����	������	��7�	�������	�����	����q������	����	��	�����	���������	������	���	��7�	�������	

��	���	���������	
��	����	�������	��	��������	��	����q���"

Where no procedure or legislation is in place, statelessness usually comes to light during 

applications for refugee status. Stateless people may then be processed within that framework, 

which in some countries includes humanitarian and subsidiary protection. Given that South 

Africa’s asylum system only provides refugee status, and is already so overburdened that 

applications can take years to process, adjudicating stateless claims within that system is not 

ideal.



65

S
TA

T
E

LE
S

S
N

E
S

S
 A

N
D

 N
A

T
IO

N
A

LIT
Y

 IN
 S

O
U

T
H

 A
F

R
IC

A

Weaknesses of Section 31(2)(b) of the Immigration Act
`�	 ��	 �������	 ���	 �������	 ]'/%3/�3	 ����������	 �����	 ������	 ���	 ��������	 ���	 ����������	 ��	

�����	 ���������	 ���������	 ��	 
���������	 ����	 ��������	 ��������������	 �

���	 ���	 ����	 ����	


��	 ���������	 ������	 ���	 ������	 ��|���	 ���	 �����	 �����������	 �����	 ��	 (���	 `
����"	 #��	

������	 ���������	 ��������	 ���	 �����������	 �����	 ��	 ���	 �������	 ��	 ���7���	 �	 7�����	 �������	


��	���	���������"	;��������	������������	���	��<�	������	�
	�����	�����	��	�������"	#����	��	

no temporary immigration status available to applicants, who are often repeatedly arrested, 

harassed and detained by authorities due to the absence of an immigration permit. Currently, 

there is no explicit obligation on the Minister to approve applications of stateless people given 

that the procedure is entirely discretionary. And there appear to be no guidelines for assessing 

or interviewing applicants who may be stateless, to verify and investigate their claims.

�������	������	���	��	��<�	������������	
��	����������	��	��	��	�	�����q���	������	������	

7�����	������	���<	���	����������	�������������"	`�	�������	���7��	�����	��	���	�	��������	

��
�����	������	�������	��������	������	��������	���	����	`

����	�
�����	
��	���������	�������	

to be referred for exemptions.

At a Minimum: Amendment of Section 31(2)(b) and Addition of a Regulation
`�	�	�������	(������	]'/%3/�3	�
	���	$����������	`��	�����	��	�������	���	�	���������	

�����	��	�����	��	����������	�����	����	���������	�������	|���
�	
��	�����������	��	������	���	

is a stateless person and to lay out how such applications should be submitted. Screening 

committees for late registration of birth applicants are envisaged in draft regulations to the 

?�����	 ���	 !�����	 ������������	 `��"	 #����	 ����������	 ����	 ���������	 ���	 ����	 �����	

exemption applications on behalf of individuals who cannot establish birth details but who 

have no other nationality.  Lindela could refer stateless people who cannot be deported to these 

committees. In such a case, people released from Lindela should be given a Notice to Appear or 

�����	�������	�������	��	��<�	��	����	`

����"	!���������	�
�������	�����	��	�������	��	���	

��	����	����	������	���	������	����	���	�	�������	/��
�����	��	���������	���������3"

Kenya\	 #��	 =����	 -���q������	 ���	 $����������	 `��	 �
	 %&''	 ���7����	 ����	 ���������	

������	 ���	 �����	 �����������	 ���	 ����	 �������	 ��|��������	 ���	 ��	 ��������	 ��	

��������	��	�	����q��	�
	=����"

Malawi\	 #��	 ������	 -���q������	 `��	 ����	 ���7����	 ����	 ���������	 ������	 ���	 ����	

�������	��|��������	���	��	����������	��	����q���	�
	������"

France\	(��������	������	���	�����	��������	��	���	������	^
����	
��	���	����������	�
	

��
����	���	(��������	�������	/^���`3�	�����	��	��������	��	���7���	)������	���	

administrative protection to stateless people.

Spain\	 #��	 `�����	 ���	 ���7����	 ����	 ���	 ��������	 �
	 ���	 ��������	 ����	 ���������	 ���	

�����	�
	���������	�������	��	�	��������	��������	��	�����	!�����"	(��������	������	

���	��������	������	��������	��	���	^
����	
��	`����	���	��
����"	^`�	��7���������	

the claim and then forwards its assessment to the ministry of the interior.

Italy\	$�	$�����	���	'��]	������������	�������	�
	���	����������	��	���	+����������	

Law adopted the previous year provides the ministry of the interior the authority to 

recognise stateless status.
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�����������	 ��	 ������	 ����	 ���	 '���	 -��7�������	 (������	 ]'/%3/�3	 ���	 ��	 �������	 ��	

provide that the provision of status to stateless persons is not discretionary. Applicants should 

only be rejected if they fall under one of the excluded groups in Article 1 of the 1954 Convention, 

������\	����	���	�������	�����7���	����������	
���	��	�����	��	������	�
	���	*+	�����	����	

���	*+�-��	����	���	����������	��	���������	����������	��	�����	����	��7�	��<��	���������	

as having the rights and obligations which are attached to possession of nationality of that 

�������	��	����	��7�	���������	�	�����	�������	������	�	���	������	�����	�������	��������	

serious non-political crime, or acts contrary to the purposes and principles of the UN.

Better Yet: New Section in Immigration Act to Afford Stateless Status
`	��������	�������	����	��	�����	��	���	$����������	`��	��	���7���	
��	�	����������	������	����	

would be accompanied by all of the rights protected in the 1954 Convention. Such a section 

���{��	���	����������	����	������	���	���������������	��������	����������	�
	����������	��������	

procedures to attain stateless status and basic rights that accompany stateless status, in addition 

to the exclusion clauses of Article 1.

��
����$�%
"�&
�����������
����������
���
�������������������
����������
�����
�
��
6���	 ��	 �������	 ������	 ��	 (���	 `
����	 ��	 ���	 ���
����	 �
	 ���	 �����������	 ��������	 ��	 ���	

��������������	���	����������	�
	���������	��������	�7��	�����	�������	����������	���	����	��	

provide the bare minimum protections for the stateless.

Such legislation should mirror the protections of the 1954 Convention Relating to the Status 

�
	 (��������	 �������	 ���	 ���	 ����7���	 ���7������	 �
	 ���	 '��'	 -��7������	 ��	 ���	 ��������	

of Statelessness. Stateless legislation should include due process protections for applicants, 

��������	��	���	�������	��\	���	�����	��	��	����7����	������������	��	�����7����	���	�����	��	

��)����7�	���������	�
	���	������	�	����	�����	��	���	������	�
	���	���������	�������	��	���	�������	

������	��	��
��������	����	���	��������	��	�	�������	���	���������	���	����������	������	

��	�����	��7���	���	��	������������	���	�����	��	���������������	���	����	�����������	����7���	�
	

����	�	��������	���	���	�������	�������	
��	���	���������	���	���	�����	��	���������	���	��������	

�
	����	��������	��	��	�����������	����	���{��	����"

Expedited Naturalisation or Registration of Stateless Persons as Citizens
Regardless of how stateless status is ascertained, South Africa should consider amending the 

-���q������	`��	��	���7���	
��	���������	�������������	
��	�������	�����	���������	�����	���	

����	�����������	��	��	�����	�������	���������	�������	��	��������	��	����q����	��	��	=����	���	

Malawi. Such status could be extended to stateless persons who have resided in South Africa 

for over 10 or 15 years and who can show that no other country recognises them as nationals. 

'�����������'����
������
�������*
��������+�����
;������	��	�
�������	�������	����	����	���	�����	��	�
�����	������	�
	�������������	��	��������	

to the success of a statelessness protection procedure. Fortunately, statelessness is a legal status 

����	��	���	������	����������	��	
���	���	����	���	��	7�������	������	�������	����������	�
	

the individual case, analysis of nationality law, research on implementation of nationality law 

by states and collaboration with foreign missions and governments. 

!����	 ���8�	 +�7�����	 %&'%	 �������������	 ������������	 ��	 ��������������	 ���	 ������	

���������	 �������	 �7��	 ���	 �����������	 �
	 ��	 ����������	 �
	 ��������������	 ��	 ���	 ���������	

should South Africa sign and ratify the two statelessness conventions. Another expressed fears 

that people would destroy their own documents to become stateless. However, it is important 
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to note that destruction of documents does not in itself render a person stateless. Foreign 

governments regularly issue emergency travel documents to undocumented persons in Lindela 

�
���	 ����������	 �����	 ������	 �
	 ������	 ������	 �������	 |���������"	 ¡�������	 ������\	

�������	 ����	 ����<	 ���	 ��������	 <���	 ���	 ������8�	 ����������	 ����	 ���	 ��������	 �������	

�������	����	<���	���	���	����	���7��	�������	���	������	��	���	������	/��	����	���	�����3�	

whether they know details of a village, district or area, what their parents’ nationalities are, etc. 

^
�������	��7�	����	���������	�������	����	����	���������	�7���	�����������	��	�����	�7���7�	

or lying about where they are from. This can lead to prolonged detention and eventual release 

from detention without legal status. Such cases should be dealt with by close collaboration 

�������	����	`

����	���	
������	��������	/����	��	�����	�����	���	����7����	���	���	�������	

�����	���	����	���	��������	�	
���	�
	����������	�
	�������	��	�����	������	�
	������3"	���	

also strongly recommends the creation of a forum or working group that would comprise of 

����	`

����	�
�������	���	
������	�������	�
�������	��	�����	��	�����7�	�����	�
	���������8	�����	

nationality cannot be determined. In some cases, these individuals will indeed be stateless. 

Stateless people in detention should immediately be released and provided a path to legal status 

in South Africa, as outlined above in this report, if no country of origin or previous residence 

will open its doors.

������������	�
	���	'��'	-��7������	��	���	��������	�
	(������������	

The articles of the 1961 Convention aim to avoid statelessness at birth and to provide safeguards 

against statelessness in any provisions for loss, deprivation or renunciation of nationality. It 

����	 ��������	 ������������	 �������\	 �����7�����	 �
	 �����������	 ��	 ���	 �����	 �
	 �����	 ����������	

��������	��	���������	�������	���	����	�
	�����������	/�
	����q���	����	��	���	�����������	(�����3	

����	����	�����	��	�������������	��	��	����������	���������	�������	
�����	��	��������	��	��	

���	�����	�������	������"

Currently there are a number of provisions of South African law that should be adjusted to 

������	����	���	'��'	-��7�������	������\

Citizenship for any person born in South Africa who is otherwise stateless 
/(������	%/%3	�
	���	-���q������	`��3

-�����\	-�������	���	-���q������	`��	���7����	����q������	��	�����	��	���	������	����	��	���	

���������	���	����	���	��7�	���	����q������	��	�����������	�
	�������	������	��	���	����	���	

��7�	���	�����	��	���	����q������	��	������������	���7����	����	���	�����	��	����������"

(������	 %/%3	 �������	 ��������	 ����	 `������	 '	 �
	 ���	 '��'	 -��7������	 �����	 ��|����	 ����	 ��	

contracting State shall grant its nationality to a person born in its territory who would otherwise 

��	 ����������"	 ����7���	 (���	 `
����	 ���	 �	 ����	 ���	 ��	 ��	 ��	 �����	 �
	 ��<���	 ����	 ���7�����	

practically accessible to those who need it the most.

#��	-��7������	������	��	`������	�/]3	����	�	��������	/�����	����	�����	����	������3	�����	���	

����	���	�����������	��	��	��	������	���������	��	��	�	�
�����	��	���������"	(���	`
����	�����	��	

������	����7�	���	��|�������	�
	�����	������������	��	��7���	���	�����	������������	��|��������	

��	 �����	 ��	 �����7�	 ��7�����	 �����	 ������������"	 `	 �����������	 �������	 ��	 |���
����	 ���������	

children is the fact that their parents are often undocumented, but according to LHR’s sources, 

Home Affairs does not permit birth registration of children where the parent, particularly the 

�������	��	����������"	����
	�
	�����	���	��	���������	�������������	������	������	�
����7���	

and other witness testimony could be accepted where a child has been unable to register its 
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birth due to the parents being undocumented, deceased, absent or unwilling to assist. Ideally, 

all hospitals and health clinics will eventually be connected to Home Affairs and be able to issue 

�����	������������	�����������	�
���	�����"	#���	����	�����	��������	����	
�������	�����	����	

the population register.

���������������\	:�7��	����	�����	������������	��	�	�����|�����	
��	����	���7�����	�
	����q�������	

universal birth registration must be achieved in order to make it a real protection against 

�������������"	?����	������������	���������	���	�����	
��	�	�����8�	�����	��	��	����������	�7��	

�����	 ���	 ������{
�����	 ��	 �����������	 �����	 ��	 ��������	 ��	 ������"	 +��	 ����������	

�����	��	���
���	��	���	��	������	����	��������	���	����	��	��|����	��	���������	���	�����	

����q������	 ��	 ������������"	 `
����7���	 �
	 ����7�����	 ���	 �������	 ��	 �����	 ��������	 ��	 ������	

nationality can be provided, along with any letters from foreign missions acknowledging that 

���	������	��	|������	��	���	����������	��	�	��������	�
	����	(����"	��������	�	������	�������7�	

�����	��	���������	��	�����	����	`

����	�
�����	���������	��������������	�
	����	���7�����"

Citizens born abroad and their registration process 
/(������	 %/�3	 �
	 ���	 -���q������	 `���	 (������	 ']	 ���	 ���������	 '&	 �
	 ���	 ?�����	 ���	 !�����	

������������	`��3

-�����\	-���q������	��|����	������	�����	��	�	����q��	������	���	�������	��	���������	���	

�����	 �������������	 ?!�`	 ���������	 '&	 ��|����	 �	 
������	 �����	 �����������	 ��	 ������	 �������	

��������	�
	�����������	�	
������	�����	��	(���	̀ 
����"	$�	���������	����	���	
������	�����	�����������	

is accepted and must be accompanied by a letter of authenticity from the country of birth.

`������	'/�3	�
	���	'��'	-��7������	���7����	����	�	�����������	(����	�����	���7���	�����������	

��	 ���	 ��������	 �
	 ���	 ���������	 ����	 ������	 ���	 ������	 ��|���	 ���	 �����������	 �
	 ���	 �����	

������"	(���	`
����	�������	��	������	����	����	���7�����	��	��������	����q������	��	��������	

����	��	���������	������"	`������	'/�3	���7����	����	���	�����������	������	���	��	��
����"	

:�7��	 ����	 �& 	 �
	 ������	 ��	 ���	 `
�����	 ���������	 ��	 ������������	 ���	 ����	 ��������	 ���	

only recently developing civil registration systems that make birth registration compulsory, 

��|�����	�	
������	�����	�����������	��	��	�����������	��|�������	����	��<��	�������	(���	

`
�����	����q���	���������"

��������������\	����7�	���	������	��|�������	�
	
������	�����	�����������	���	�������	
������	

birth registration applications in the same fashion as late registration of birth applications, 

through conducting interviews and accepting other documentary proof such hospital records, 

�������	������	���������	�
����7����	���������	��������	���"

Deprivation of nationality 
/(�������	�/%3/�3	���	'&	�
	���	-���q������	`��3

-�����\	(������	�/%3/�3	��7��	��������	����	����������	��	�����7�	�����������	�
	�	����q��	���	

�����	���	�����������	�
	���	�����	�������	�
	��	��	���	���	�����	���������"

��������������\	!�	�������	���	��	���������	���	���	������	���������	���	��	�

�����	

the right to a fair hearing by a court or independent body prior to such deprivation.

-�����\	(������	'&	������	���	��������	��	�����7�	�	�����	�
	����q������	�
	���	������	���	����	���{����"

��������������\	#���	�������	�����	��	�������	��	������	�	��
�����	�������	��������������	

�"�"	������	���	�����7�����	����	�����	��	���	�����	��������	����������"
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Article 6 of the Convention provides that loss of nationality shall be conditional upon the person’s 

����������	��	��|�������	�
	�������	�����������"	`������	�/�3	��|����	����	�����	�����7������	

are permitted, the person must be allowed the right to a hearing by a court or independent body.

(������	 �/�3/�3	 �
	 ���	 -���q������	 `��	 ��	 �����������	 ��	 ��������	 ��7��	 ����	 ������	 �
���	

misunderstand or misinterpret the law of other states to assume that an individual has 

nationality, when in fact that is not the case. Furthermore, the clause that permits deprivation 

�
	�����������	����	��	��	���	���	�����	���������	��	�7����	�����	���	���	����	�����	��	�����	

��������	��	�������������	���������	���������"	!�	�������	����	�������	���	����7����8�	�����	��	

�������	���	��
��������	�������	���	�����	��	�����7�����	�
	(���	`
�����	����q������	���	����	

also ensure that such deprivation is not in violation of Article 9 prohibition on discriminatory 

deprivation. 

(������	'&	7�������	`������	�	������	��������	���	��	��������	���������	�
	���	������/�3	����	�����	

South African nationality. Adding a clause to protect against statelessness will resolve this problem.

Deprivation of nationality due to participation in a war 
/(������	�	�
	���	-���q������	`��������	`��	�
	%&'&3

-�����\	+���������	����q���	�������	�����	��	��	����q���	�
	����	������	��	�	����	���	�������	

����	���	�������"

Section 6 is problematic in that it applies automatically, does not detail how it would be 

determined that a war is not one that the Republic supports and has no safeguard to prevent 

�������������"	 `������	 �/]3/�3/��3	 �
	 ���	 -��7������	 ���7����	 ����	 �	 ������	 
��	 �����7�����	

�
	�����������	��	���	�����	�
	����������	���	 ��7��7�	������	 �3	���	�������	�����������	��	���	

�����������	������	��	��3	������	���������	���)������	��	���	7����	���������	�
	���	������	�	�������	

of which are properly detailed in Section 6 of the 2010 Amendment Act. This can be resolved by 

removal of this provision or through a detailed regulation.

��������������\	$������	����	���7�����	�����	��	����7��"	$
	����	�������	��	���������	��	�����	

provide due process protections and should include an accompanying regulation to explain 

����	��	�����	��	��	���	���	�������	����	���	�������"

Renunciation of citizenship 
/(�������	�/'3��/]3	���	�/�3	�
	���	-���q������	`��3

-�����\	(������	�/'3	������	�	(���	̀ 
�����	����q��	��	�������	(���	̀ 
�����	����q������	��
���	

�������	�������"	(������	�/]3	����������	����	�	�����	�����	����	����	����q������	�
	���	������	

��������	�����	���"	(������	�/�3	���7����	����	����������	
��	�������������	���	����	
���	

countries that prohibit dual nationality must renounce their original nationality as part of the 

naturalisation application.

Article 7 of the Convention provides that laws for renunciation of nationality must be conditional 

���	���	������8�	��|�������	��	����������	�
	�������	�����������"	#���	��	�	��
�����	��	�����	

����	�����	�	������	�������	�����	����q������	��	������	����	��|��������	��	���������	��	

another State, they will not become stateless should their naturalisation application be refused. 

(���	`
����8�	������	������	��	���	����������	�
	���	-���q������	`��	��	������	���7���	����	

naturalisation applicants from countries that prohibit dual nationality only need to renounce 

their current nationality upon receiving a letter of conditional approval of their South African 

naturalisation application.
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`������	�/'3/�3	�
	���	'��'	-��7������	���7����	����	��|�����	�����������	�
	�����������	��	

����	�
	�������������	���������	�����	���	��	���������	������	�����	�����������	����	��	

������������	 ����	 ���	 ����������	 ������	 ��	 ��������	 ']	 ���	 '�	 �
	 ���	 *��7�����	 !����������	 �
	

����	���������	������	���	�����	��	
������	�
	��7�����	��	���	�����	��	���<	�����"	(��������	

people and refugees cannot reasonably be expected to produce proof that they have renounced 

�����������	 ��	 �	 ������	 �����	 ����	 ���	 ���	 ����������	 ��	 ���������	 ���{��	 �����	 ����	 
���	

persecution if they approach authorities.

��������������\	�����������	���	��	�����������	���	��|�������	��	����������	�
	�������	

������������	��������	�����	���	����	����q������	�
	��	����	������	����	����������	���	���������	

�������	���	��
����	�����	��	������	
���	���	��|�������	��	�������	�����������	�
	�����	

country of origin in order to naturalise.

Foundling Provision48

-�����\	+�	���7�����	��	���7���	(���	`
�����	����q������	��	��	
�������	
���	��	���	���������	

�
	���	-����������	(�����"

`������	%	�
	���	'��'	-��7������	���7����	����	��	
�������	
���	��	���	���������	�
	�	-����������	

State shall, in the absence of proof to the contrary, be considered to have been born within that 

���������	�
	�������	����������	���	�����������	�
	����	(�����"	

#��	*����	�
	(���	`
����	������	���	��������	���	'�]&	����	-��7������	��	-������	¡�������	

��������	��	-�������	�
	+����������	����	�����	��	�������	��	���	�������	�
	(���	`
����	��	����"	

$�	���7����\	�(�%�
��������$�����������&����	�'�����������<���������
���
�0��������%�	���0�
��� &
����� Q�� ���� %�
�?�� $������!�� 
�� ����&
����#� 
��� ���
���
�0� ���� &�� �����+
���� &0� ���� �	���
applicable in cases where the parentage is known. A foundling is, until the contrary is proven, 
$���	+��������<��&����&���������������
���0��������������
����
%��
��������	����

While partner organisations report to LHR that children with unknown background are registered 

��	(���	`
�����	/�
	����	���	���������	���	����	��	������	��	�����	���<�����3	����	��������	���	

be formalised in the law and must adhere to the above-mentioned international standards.

��������������\	`��	��	(������	%	�
	���	-���q������	`��	��	���7���	����q������	��	�����	��	�	

�����	
���	��	���	���������	�����	�������	���{��	����������	���	�<����"

Additional Recommendations

Just administrative action in blocking and releasing South African ID documents49  
-��������	 ���	 ���������	 �
	 `�����������7�	 ������	 `��	 ���	 $�������������	 `��	 ����<	 ��	 ����	

����"	#��	-����������	���7����	����	��	����q��	���	��	�����7��	�
	���	����q������"	����7���	

���	�����������	�
���	����<���	�
	$!�	��	��	�

���	�����7���	����	����q���	�
	�����	������	���	

leaving them effectively stateless if they hold no other nationality.

`�	�����	���7�	����	����������	�
	��������	������������7�	������	���	���	���|�����	���������	

�����	���	�
���	����<���	�
	$!�"	`

�����	�������	���	���	��7��	������	���	�������	�������	
��	

���	����<���	�
	�����	$!��	���	������	�
	���	�����	��	������	��	��7���	���	���������	���	������	�
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the procedure for resolving the blockage. The short list of documents given to individuals to verify 

�����	����q������	��	���������	���������	�����	��	���	�
�������	��	�������	�����	������������7�	

�������	�����������	��7��	����	�����	����q������	���	�����	�����	��	�	������	��
���	���	(����	��	��	

|������"	�����	�
�������	�����q�����	��)���	��	����7����8�	����
	�
	��������	������	�������	��	

��	����	^
����	��	��	��7�����"

�`�`	���7����	���������	���������	��	�������	]	��	���	��	�������	������������7�	������	��	����	

�������	��	�	��������	���"	;���	������	�����	$!	���	����	����������	��	�	��������	��	���������	

marked should receive a letter stating in writing the reasons for the blockage. This letter should 

be mailed to any address on record, but should also be provided to the person when they appear 

��	����	`

�����	����	����	�����7��	����	�����	$!	���	����	����<��	����	����	��	��	��������	�	

������	�����	
��	�	���	$!	��	���	��	�����	�	��������"

������	�����	��	��7��	�	����������	����������	��	��<�	���������������	���	�����	�����7�	

notice of the right to contest the allegations against them through an appeal or review in court. 

Legal representation, in-person interviews and the chance to present and dispute arguments 

and information may be necessary in order to protect a person’s rights.

Critically, individuals attempting to prove their identity should not be turned away due to 


�����	��	������	�	��������	�������"	#����	�����	�����	��	��7�����	�����	��	���	��������	�
	

the evidence they are able to present. If necessary, they should be afforded the opportunity to 

present witnesses in an administrative hearing.

Just administrative action in processing late registration of birth applications50 
Similarly, administrative rights are not being protected in the late registration of birth process. 

���	����	������	���	���	���	�����7�	�����	������������	�����	���������	���	���	��
�	���	������	

����	��	�����	��	������	����	������������	�
	�����	��	���	����	�7���	��	������	�����	����q������"	

`	 ������	 ���	 �����	 ��7�	 �����	 �����	 ����������	 ��
���	 ��	 $!	 ���	 ��������	 ����	 ��	 �����	

����������	����q������"	

As noted above, LHR has been approached by numerous individuals since beginning the 

(������������	 ���)���	 ���	 ��7�	 ����	 �����	 ����	 ��	 �����	 ����	 `

����	 �
�����	 �
	 ����	 ���	

��������	�
	�����	
���������	������	��	��	����	������������	��	
���������	������	����q������"	

Clients have approached LHR to state that they are turned away without even being permitted 

to submit applications for consideration. Some have made multiple attempts over the course of 

�����	��	7�����	����	`

����	�
�����	��
���	����	���<	�����	����������"

`�	����	���	����<���	�
	$!��	)��	������������7�	������	���	��	������	��	���	����	������������	�
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��	
�������	�	��������	��	�����7���	�
	���	���������	���	��	��
������	�
	�����	��	����	��	��	���	

�����������	�
	���	�����������"	:�7��	����	����q������	��	���	���	�����	�
	�	������7�	���������	���	

statelessness may be the result of a negative decision, it is paramount that written reasons be 

provided if an application is rejected. Applicants must be afforded notice of their right to appeal 

or review the decision in court.

#��	 ���������	 ����������	 �������	 ��	 ���	 %&'%	 ���
�	 ����������	 ��	 ���	 ?�����	 ���	 !�����	

Registration Act may be an excellent tool in ensuring the right to just administrative action in 

late registration of birth applications. 

�&	 	?�����	���	!�����	������������	`���	���������	�
	`�����������7�	������	`��
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Case Study

Merriam Lesemba was born at home in Musina, South Africa in 1966. Her father was an 

����������	5���������	���	���	������	��	(���	`
�����"		`�	���	������	�������	

��7��	��	5�������	����	���	
�����"	(��	����	�������	��	(���	`
����	��	%&&]	����	

her father passed away. Since Merriam’s birth in South Africa was never registered, 

���	������	��	������	����	����	������������	�
	�����	��	�����	��	���	���	$!"	���	���	���	

�������	���	���	��	$!�	��7�	����������	����	`

����	�7��	
��	�����	�7��	���	�����	

�
	�	�����	��	��������	��	������	���	����q������"

Merriam was repeatedly turned away due to lack of documentation to show that she 

was born on the territory. This is despite the fact that her mother and a close friend 

of her mother are both alive and present to testify to Merriam’s birthplace. Merriam 

���	����	�����	����	����	������	��	��������	��	5���������	������	���	
������	��	

to her father’s lack of documentation of his nationality. Merriam has been stateless 

despite claims to nationality in two countries. 

����������	 �
	 �����������	 �������	 ��	 ��������	 ��	 (���	 `
�����	 ����q������	 ������	

her mother is South African. Yet without a hospital birth record, she has been refused 

assistance.

Lawyers for Human Rights has assisted Merriam in obtaining an interview at Home 

Affairs for late registration of birth, so that her and her mother’s testimony can be 

����������	���	���	���	������	���	(���	`
�����	����q������"

“I feel hopeless ... in my heart it’s very painful. 

I can’t access land or a social grant. I do hard labour, working for 
people, but some don’t pay me because they are aware that I’m 

undocumented and I won’t report them to the police. My mother 
stresses about my situation. She has tried several times to register 

me with Home Affairs. 

#"������	����	�������	��	������������
������������	�����
register at school, since they need guardian documents and birth 

�	���
����	����
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�
Merriam Lesemba has applied for late registration of birth more than four times over the course 

of 7 years, but was turned away due to lack of birth record.
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Temporary immigration permit to protect stateless people from arrest and detention51  
Although the stateless conventions do not speak of provision of a temporary document to 

applicants for stateless status, the right to freedom of movement and constitutional rights of 

���	���������	��	
������	���	�������	�
	������	��|���	����	����	��	�����	�	�������	�����	

����	�����	�	��������	��	�����	���������{���������	�����������"

Any amendments or new legislation should provide for a temporary permit similar to an asylum-

seeker permit for stateless applicants. This permit should include biometric data - photographs, 

������������	���	������
����	����	�
	���	������"

Exemptions or other status for unaccompanied foreign minors  
One of the most glaring challenges in the creation of statelessness on South African territory 

��	����	�
	������������	
������	������"	`�	���������	����	�������	�	���7��	�����������	�
	

-������	��	(���	`
����	�	��	-�����	�
	?������	 ����	 ��	�	 �����	����	����	 ��	����	��	��������"	

Unaccompanied foreign minors are at high risk of becoming stateless in South Africa due to lack 

of enabling documents from their home country, absence of parents and legal guardians and 

loss of memories over time including the ability to speak the lan52guage of the country of origin. 

?�	���	����	����	����	�������	���������	����	�
���	��	������	��7�	���	�����������	����	��	���	

������	�
	������	���	���	���	��	����������	��	����q���"

The Immigration Act should provide for an immigration status for unaccompanied foreign 

������	���	��	���	|���
�	
��	��
���	�����	��	�����	����	��������	��	���	���7��	��	��������	

��	�����	��������	�
	������"	(������	]'/%3/�3	������	���	��������	��	�����	�	
��������	��	���������	

�
	 
����������	 ���	 ������	 �
	 ���������	 ����������	 ���	 ��������	 ����	 ���7���	 ����������	 ��	

unaccompanied foreign minors who are determined to be in need of care and protection in terms 

of the Children’s Act. In the alternative, a separate section could be added to the Immigration 

Act to provide for status for these vulnerable minors.

Resumption of South African citizenship53  
-��������	���	-���q������	`��	������	
��	���������	�
	����q������	��	����������	�
	��������"

Applications for resumption should not be discretionary where the individual is stateless. 

(����	�	
�����	(���	`
�����	����q��	����	�����	������	�����������	���	���	�	����������	����	

must be able to resume their South African nationality and such applications should not be 

�������������	/�����	
��	���������	��	���7����	��	���	���7������3"

Citizenship in cases of doubt54 
`	������	<����	
���	��	����	���	-���q������	`��	������	������������	��	��	����	��	���	��������	
��	

���	�������	�
	�	����q������	�����������	���	�����	�
	�����"	$�	��	������	�
	����	�������	��	��	���	

how one would apply and what criteria are applied to applicants. LHR recommends that an 

accompanying regulation be drafted for this section, to provide information on how applicants 

can apply and including a standard application form. This provision is critical in cases where a 

person fails in late registration of birth.

51  Immigration Act 13 of 2002

52  Immigration Act 13 of 2002

�]	 	(������	']	�
	���	-���q������	`��

��	 	(������	'�	�
	���	-���q������	`��
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“Lily’s” birth is unregistered, even though her father is 
a documented South African, because her mother is an 

undocumented foreigner.

see page 76
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Case Study

�":"	/������3	���	����	��	(���	`
����	��	�	(���	`
�����	
�����	���	��	����������	

foreign mother. Home Affairs refuses to register her because her mother has no form 

�
	��������������"	#���	��	��	�����	�
	���	
���	����	���	
�����	��	��������	�������	��	��������	

���	�����	���	���	�	(���	`
�����	$!	�������"

#��	?�����	���	!�����	������������	`��	������	������	������	��	��������	�	�����8�	�����"	

However, when a child is born out of wedlock, in order to register the child in the father’s 

������	�	
��	��������	��	���	����	�����	���	������	���	��	��������	��������	���	

���	������	��������	���	�����	��	���	���	������	�	���	������	���	��	�������	���	

�������	��	����	�������	��	��<������������	�
	���������"	?�	��	���������	�������	���	

not permitted to sign such consent if they are not themselves documented. As a result, 

their children remain undocumented regardless of whether the father is a South 

`
�����	����q��"	(��	��������	���	�

����7���	 ��	 ���	����	��������	��	 �
	����	�������	

were foreigners.

#��	-�������8�	`��	������	
������	��	������	����	������	����������	���������	��	���	

cases, but this is not well known or advertised.

Lawyers for Human Rights is assisting L.G.’s father is obtaining such a court order so 

that he may register his children.

“As a father, with an undocumented wife, I am not recognised. I am 
unable to apply for my children’s documentation.  My children 

cannot access grants and other services.

$�	����	����������"��%��������"����
���������"���	"��		��"����	���
documents and she is not documented.

About two years ago social workers said they would assist me, but 
they never came back. I have no hope in them anymore and my 

family suffers a lot...” 
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Birth registration where one or both parents are undocumented55 
`�	 �����	 ���7��	 �	 �����������	 ���������	 ��	 ����������	 ���	 �����	 ��	 �����������	 ��	 (���	 `
����	

is the inability of parents to register the births of children where one or both parents are 

����������	/��	���	��7�	���	
���	�
	��7�������������	��������	��������3"	#��	?!�`	

�����	��	�������	��	���7���	
��	������������	��	�����	�����"	����
	�
	�����	���	��	���������	

�������������	 ������	 ������	 �
����7���	 ���	 �����	 �������	 ���������	 ����	 ��	 ��������	 �����	 �	

child has been unable to register its birth due to the parents being undocumented, deceased, 

absent or unwilling to assist. Ideally, all hospitals and health clinics will eventually be connected 

��	����	`

����	���	��	����	��	����	�����	������������	�����������	�
���	�����"	#���	����	�����	

concerns about fraudulent entry into the population register.

Birth registration for children born out of wedlock 56 
#��	?!�`	�����	��	�������	��	���7���	�|��	������	��	
������	��	��������	���	������	�
	��������	

�����	���	������	��	���	��������	���	��������	���	���������	������
	/��	$!3	��	���	����	��	����	

acknowledgement of paternity. In the alternative, fathers should be informed as a matter of 

procedure that they may approach the magistrate’s court for an order of paternity, as provided 

in the Children’s Act.

Complex nationality scenarios in asylum applications57  

#��	�����	�����������	/
���	?$�'��&3	�����	�����	�����	
��	�������	����	��	�������	�������	

��	 ���{�������	 �����������"	 ��
���	 �����	 �������������	 �
������	 �����	 ��	 �������	 ��	

nationality and statelessness and their relationship with asylum claims. Ideally, failed asylum-

seekers could be screened for a risk of statelessness prior to receiving their notice to leave the 

�������"	������	���	���	�����������	���������	����	��	��
�����	
��	����������"

Renunciation of former nationality for naturalisation58  
(������	 �/�3	 �
	 ���	 -���q������	 `��������	 `��	 �
	 %&'&	 ���7����	 ����	 ��	 ������������	 
��	

�������������	���	���	����	�����	���	����q������	��	���	�������	��	����	���������8��	�������	

���	 ������	 ��������	 ���	 ����q������	 �
	 ����	 ������	 ���	 
�������	 ���	 ��������	 ����	 ���	

����������	 ����
	 �
	 ���	 ������������"	 #��	 ����������	 ���7���	 ����	 ���	 �����������	 ������	

��	 ����	 ��|����	 �
���	 �������	 �����������	 �����7��	 �
	 ���	 �������������	 �����������	 ��	 ��7��	

��	 ���	 ���������"	 #���	 ��	 ��	 ���������	 ����������	 �������	 ��������������	 ����������	 ����	 ����	

to renounce their former nationality once South Africa has stated that it will approve the 

application for naturalisation upon submission of the renunciation letter.

����7���	�	�����������	��|�������	�����	�	�������	����	���	������	��	�	��
���	���	��	��������	

��	�����	��	��������	���	����������	�
	���	������	�
	������	��	��	
���	�
	�����������	��	�����	���	

client does not hold nationality in the country of origin and hence cannot renounce that nationality. 

�����������	�����	���	��	��|����	
��	��
����	��	���������	�������"	

��	 	?�����	���	!�����	������������	`��	�'	�
	'��%

��	 	(������	'&	�
	���	?�����	���	!�����	������������	`��	�'	�
	'��%

57 Refugees Act 130 of 1998

��	 -���q������	`��������	`��	�
	%&'&	��/�3	��������	(������	�
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Requirement of legal status and passport for foreign parent to register child’s birth59 
���	����	�	�������	�������	���������	��	���	���
�	����������	��	���	������������	�
	?�����	

���	 !�����	 ��	 %&'%�	 �7�������	 ��\	 ����\{{���"���"���"q�{�����������{�������������
��

regulations-births-and-deaths-registration-act-no-51-1992-submission-d.

���	����	��<�	��	���������	���	�������	����	�����	���
�	����������"	!��
�	���������	�/�3	�
	

���	?�����	���	!�����	������������	`��	������\	�̀ 	������	�
	�����	�
	�	�����	����	�
	�������	���	

���	���	(���	`
�����	����q����	������	��	��������	��	���	��|��������	���	��	��	������������	

/%3	���	/]3�	��	�����������	��	/�3	����
	�
	���
�	��)���	��	���	�������	���	/�3	�	����	�
	

��������	�
	���	��
������"�

This draft regulation is certainly unconstitutional given that when implemented it will deny 

��������	 �����	 ������������	 ���	 �����|�����	 ���	 �����	 ��	 �	 ����	 ���	 �����������	 
���	 �����	

/(������	%�/�3	�
	���	-����������3	�
	�����	������/�3	����	���	��7�	�����	�����	��	(���	`
����	

���{��	����	���	����	�	��������"	$�	 ��	����	���������	����	�����	�����	������������	���	�����	

��7��	���	����	���<	�
	�������������	������	��������	���	����	��	
������	�����������	����"	

LHR recommends that this regulation be removed. It works directly against the goal of universal 

�����	 ������������"	 ���	 ����������	 ����������	 �����	 �������	 �
	 ��|�����	 ����	 ��������	

������������	
���	��������	�����	����������	�������	��	��������	������	��	�|��	������	

��	���������	�������"		���������	����	���	���������	��	����	`

����	���	���	����	������������	

�
	�����	��	����	�����	��	��	�7��	�
	���	������/�3	������	���7���	��������	��������"	6����	

�	(���	`
�����	������	�����	��	��������	�	�����	��	����	���	���	��7�	��	$!	�������7���	�	�����	

�����������	�����	�����	��	�����	����	��	���	��
��������	��	��������	�	
��	��������	���	�����	

�
	���	������/�3	���	����������	���	�����	����	�
	���	�����"	#��	�����	��������	���	��	�������	

��	�	�����	�����	����	���	������	��	����	��	���	��	$!	�������"

��	 !��
�	����������	��	������������	�
	?�����	���	!������	%&'%	�	���������	�/�3
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As has been recorded by LHR and captured in this report, statelessness occurs for numerous 

reasons across Africa and within South Africa. South Africa can no longer overlook this 

����	 �����	 �������	 ����	 ����q���	 ���	 ��������	 ���<�"	 :�7��	 ���	 ������	 ����	 ������	 �������	

progressive Constitution and high numbers of migrants, South Africa must take the lead on the 

issue of statelessness. 

?�	��������	���	�������������	���������	(���	`
����	����	����	���������	��	���	�����	����	�
����	

its commitment to human rights and will join the minority of forward-thinking states worldwide 

that recognise the importance of addressing statelessness. 

South Africa has human rights obligations to all people present on the territory, irrespective 

of their legal status. These obligations are thwarted by the lack of direct attention which the 

���������7�	 ���	 ������������7�	 
�������<�	 ��7�	 ��	 �������������"	 ;7��	 ������	 ������������	 �
	

���	 �������������	 ���7��������	 (���	 `
����	 ��	 ����	 ��	 ����	 ��������	 ��	 ���	 �����������	 �
	

stateless people. 

These solutions must take a two-pronged approach, addressing issues of statelessness arising 

among those born in South Africa as well as those born abroad. For South Africans who are 

���	���������	�����	������������	���������	���	��	������������	��	����	����	��
�����	�����"	

���	
������	���������	��������	��	��	�
	�����	����������	����	���	!���������	��<��������	���	

provide for their predicament as a matter of urgency. A dedicated mechanism for the assisted 

��������������	���	������������	�
	���������	�������	�����	��	��	���	����	�
	����	��7��������"

Until such time, attorneys, advocates and social workers must continue to work with the legal 

framework as it stands. This report has highlighted some of the problems and the possibilities 

for their resolution. It is LHR’s hope that, by shedding light on these invisible people, and 

��	�����������	���	��
��������	����	
���	 ��	���������	���	����	�����	�
	����	�������	��	����	

contribute to a more conscientious legal future in South Africa.  

As has been recorded by LHR and captured in this report, statelessness occurs for numerous 

reasons across Africa and within South Africa. South Africa can no longer overlook this 

����	 �����	 �������	 ����	 ����q���	 ���	 ��������	 ���<�"	 :�7��	 ���	 ������	 ����	 ������	 �������	

progressive Constitution and high numbers of migrants, South Africa must take the lead on the 

issue of statelessness. 

?�	��������	���	�������������	���������	(���	`
����	����	����	���������	��	���	�����	����	�
����	

its commitment to human rights and will join the minority of forward-thinking states worldwide 

that recognise the importance of addressing statelessness. 

South Africa has human rights obligations to all people present on the territory, irrespective of their 

legal status. These obligations are thwarted by the lack of direct attention which the legislative 

���	������������7�	
�������<�	��7�	��	�������������"	;7��	������	������������	�
	���	�������������	

���7��������	(���	`
����	��	����	��	����	��������	��	���	�����������	�
	���������	������"	

8.
Conclusion
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These solutions must take a two-pronged approach, addressing issues of statelessness arising 

among those born in South Africa as well as those born abroad. For South Africans who are 

���	���������	�����	������������	���������	���	��	������������	��	����	����	��
�����	�����"	

���	
������	���������	��������	��	��	�
	�����	����������	����	���	!���������	��<��������	���	

provide for their predicament as a matter of urgency. A dedicated mechanism for the assisted 

��������������	���	������������	�
	���������	�������	�����	��	��	���	����	�
	����	��7��������"

Until such time, attorneys, advocates and social workers must continue to work with the legal 

framework as it stands. This report has highlighted some of the problems and the possibilities 

for their resolution. It is LHR’s hope that, by shedding light on these invisible people, and 

��	�����������	���	��
��������	����	
���	 ��	���������	���	����	�����	�
	����	�������	��	����	

contribute to a more conscientious legal future in South Africa.  
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