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Introduction

1. This is a challenge to the decision of the Defehdiated 1% January 2012 that the
Claimant was not a victim of trafficking. Coupledithvthis, though legally distinct, is
a claim that the Defendant is out of time to rettma Claimant to Norway under the
terms of the Dublin 1l Regulation.

2. Interim relief was granted by Sales J off' Zebruary 2012, prohibiting the removal
of the Claimant from the UK. That was extended bgsent to the conclusion of the
judicial review proceedings. Permission to apply jtalicial review was granted by
me on 21 March 2012.
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Factual Background

3.

The Claimant is from Eritrea. Her birthdate hasrbessessed by Croydon Social
Services as'8June 1987, which makes her now 24 years old.

According to the Claimant’s account her mother diad her father disappeared when
she was 11 years old and she began working adchpriosstitute shortly afterwards.
When she was about 12 she was taken in by a malgke customer, Mr ET, a
businessman from Sweden. He took her to Swedewrged documents, telling her
that she was to become his wife. Once in Swedenaseverbally abusive, prevented
her from leaving his flat, and made her cook amdime) threatening her with return to
Eritrea if she refused.

The Claimant escaped and fled to Norway, where clhgned asylum on 22
December 2007. By a final decision in Norway da2él March 2010 her asylum
claim was dismissed. At about this time ET locdted in Norway and threatened to
come and collect her.

The Claimant left Norway and travelled to the Ukjese she claimed asylum off'2
August 2010. She said she had travelled from Etadiapd had not claimed asylum
elsewhere. Her fingerprints led to the discoverhef asylum claim in Norway, and
on 17" September 2010 Norway accepted responsibility demling with the
Claimant’s asylum claim under the terms of the Dubl Regulation. As a result, on
25" November 2010 the Claimant's asylum claim in thé€ Was refused on third
country grounds.

It will be apparent from this summary that the @lant’s initial account to the UK

authorities involved extensive fabrication. Fors@as which will become apparent in
this judgment, no conclusive assessment has beda ofahe truth of the remainder
of the Claimant’s account.

On 2 February 2011 the Defendant detained the Clain@m#" February 2011 the
Defendant decided that there were not reasonablengs to believe that the Claimant
was a victim of human trafficking. That was chatjed by way of judicial review
proceedings, in which Cranston J ordered the Clatis:i@elease after a concession on
behalf of the Defendant that she had in fact besdfidked.

On 24" October 2011 the Claimant’s solicitors sent to Eflefendant submissions in
support of the trafficking claim, together with expreports. On 26 October 2011
the Defendant issued a decision letter which cateduthat there were reasonable
grounds to believe that the Claimant had beenid¢kadtl. Accordingly, pursuant to the
Defendant’s policy on victims of trafficking, thd@mant was granted a period of 45
days temporary admission to the UK to help her wvecdrom her trafficking
experience. At the end of that period, the decigtter continued:

“... the Competent Authority will make a ‘conclusiveécision
as to whether you are a victim of trafficking. Foling this
decision the UK Border Agency (UKBA) will considehether
a residence permit is appropriate and you will b#fied of the
decision on your case”
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10.  On 13" January 2012 the Defendant issued a ‘conclusivisida’, which is the
decision subject to the present challenge. | glesilirn to the details of this decision
letter in due course. In summary, it concluded trathe balance of probabilities the
Claimant had not been trafficked to the UK. By nefece, therefore, the Claimant was
not entitled to special protection in the UK asietimn of trafficking, and would be
returned to Norway under the Dublin 1l Regulation.

11. That decision was challenged on behalf of the Glainin a pre-action protocol letter
dated 28 January 2012, and on®32anuary 2012 the Claimant’s solicitors provided
further material dealing with the effect of returgithe Claimant to Norway. The
Defendant responded by letter of3lanuary 2012. In that letter it was accepted that
the Claimant “does appear to have been traffickedhe purpose of exploitation to
Sweden”, but it concluded that there would be reabh of her rights under Article 3
or 8 of the European Convention on Human Righthd were removed to Norway
under the terms of Dublin II.

The Decision of 18 January 2012

12.  The letter starts with a summary of its conclusiothe following terms:

“Your case has been carefully considered by a Ctenpe
Authority following the decision that there wereasenable
grounds to believe that you could be a victim ofmiamn
trafficking. However, after further consideratiohyour case it
has been concluded that while you may have beéitked to
Sweden your dic] were not further trafficked to the United
Kingdom. The Competent Authority has concluded thrathe
balance of probabilities you have not been trafftcko the
United Kingdom.”

13. It then sets out reasons for this conclusion whidb not need to go into as it is not
suggested that the Claimant was trafficked into th€ It also deals with the
investigation of the Claimant’s age, and the eveirise her arrival in the UK. The
letter continues in paragraph 6 as follows:

“In concluding that you are not a victim of traffing to the
United Kingdom account has been taken of the flaat you
have said that you escaped from ysig|[trafficker in Sweden
and then travelled to Norway and then on to thetddni
Kingdom. From your own account you had disclosegdor
social working §ic] in Norway of the threats you received and
they in turn placed you in foster care, and we haveeason to
believe that the Norwegian authorities woust.fnot”] have
been able to safe guard your care while there hetrthey had
failed in their duties of care in deciding to retuyou to
Ethiopia. There is no evidence that any form ofeg¢ion or
coercion was used to persuade you to come to theedJn
Kingdom. Further more there is no evidence that yaleged
trafficker has attempted to contact you in the EchiKingdom.”
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14. Thus far the letter is saying that the protectidforded in the UK for victims of
trafficking only applies to those who have beerffitiked into the UK, and the
Claimant clearly had not been. The Claimant attdblsreasoning as being contrary
to the Council of Europe Convention on Action agaifrafficking in Human Beings
(the “Trafficking Convention”) and contrary to tli#efendant’s published policy on
such protection. The Defendant defends the decis®rbeing in line with the
published policy, arguing that this court cannotlgahind the policy to look at the
terms of an international treaty not incorporatad domestic law.

15.  The decision letter then continues in the followiagns:

“Account has been taken of the UK Border Agencydguce
on considering claims of trafficking, specificalthe section
regarding cases where the potential victim has etied
independently of the alleged trafficker, which iotpd below:

7. “When trafficking is removed through location

8. A migrant who claims to have been exploitedrseas but
travelled independently of any alleged traffickethe UK over
a period of time passing through a number of otloeintries is
likely to be far removed from their trafficking sétion and
therefore very unlikely to benefit from being catesied under
the Convention.”

9. However, it is entirely possible that someorf®has fled
to the UK to escape a current trafficking situatieifi still be
traumatised by their experience andhless the case meets
Dublin 1l arrangements, will need to be afforded the help and
protection in the UK that is offered under the Cemion
(emphasis added).

10. Your case is subject to the Dublin Regulatod as such
the responsibility for considering your allegatitmhave been
trafficked will be for them to consider along widéimy asylum
application that you may wish to make. Arrangemaenits be
made shortly for yousfc] return to Norway under the terms of
the Dublin Regulation. You will be given 5 days inetof any
directions for your removal.”

16. It should be noted that the paragraphs number&iand 9 in the above quotation
from the decision letter are themselves quotatioos the Defendant’s published
policy. | set them out in detail here because Mol@mn behalf of the Defendant
expressly submitted, in accordance with the Dedaii#ounds of Defence, that this
passage of the published policy does not apphhéoQlaimant’s situation, and was
irrelevant to the decision. If the reasons setioudihe first six paragraphs of the letter
could not be supported, nothing in the remaindethefletter would serve to justify
this decision.
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17.

This argument is surprising, in view of the ternfstloe decision letter and the
response to the pre-action protocol letter, buisithe considered stance of the
Defendant in these proceedings and | accept it.

The Trafficking Convention

18.

19.

20.

21.

This was signed by the UK on "23larch 2007, and ratified on #December 2008.
It came into force as an international treaty ia WK on £' April 2009. However, it
was never incorporated directly into domestic law.

For the purposes of this case | need only refateitail to Articles 4 and 10 of the
Convention. Article 4 provides as follows:

“For the purposes of this Convention:

a “Trafficking in human beings” shall mean thercgttnent,

transportation, transfer, harbouring or receippefsons, by
means of the threat or use of force or other fowhs
coercion, of abduction, of fraud, of deception,tlod abuse
of power or of a position of vulnerability or ofdlgiving or

receiving of payments or benefits to achieve theseat of a
person having control over another person, forphgose
of exploitation. Exploitation shall include, at ammum, the
exploitation of the prostitution of others or otiferms of

sexual exploitation, forced labour or servicesyvetg or

practices similar to slavery, servitude or the reahoof

organs;

b The consent of a victim of “trafficking in humaeings”
to the intended exploitation set forth in subpaagbr(a) of
this article shall be irrelevant where any of theams set
forth in subparagraph (a) have been used,;

c The recruitment, transportation, transfer, haring or
receipt of a child for the purpose of exploitatishall be
considered “trafficking in human beings” even ifstldoes
not involve any of the means set forth in subpaplgr(a) of
this article;

d “Child” shall mean any person under eighteenrs/ed
age;

e “Victim” shall mean any natural person who ibjsat to
trafficking in human beings as defined in thiscdeti”

Thus, under the Convention, there must be the w@nce of the trilogy of action,
means and purpose for the activity to amount to dnutnafficking, although in the
case of a child all that is needed is action arrgqee, not means.

Article 10 of the Convention is headed “Identificat of the victims” and paragraph 2
provides:
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“2 Each Party shall adopt such legislative or ptheasures as
may be necessary to identify victims as appropriate
collaboration with other Parties and relevant suppo
organisations. Each Party shall ensure that, if dbmpetent
authorities have reasonable grounds to believedatipgirson has
been victim of trafficking in human beings, thatrgmn shall
not be removed from its territory until the iderd#tion process
as victim of an offence provided for in Article 1& this
Convention has been completed by the competenbatigis
and shall likewise ensure that that person receitres
assistance provided for in Article 12, paragraplasnd 2.”

22. Thus the Convention envisages a two-stage procéssleatification. The first
involves a “reasonable grounds” test. The secondlves the “identification process
as victim of an offence provided for in Article 18Which requires parties to the
Convention to establish as criminal offences thedaat contained in Article 4 when
committed intentionally. Until that second stageasnplete the person should not be
removed from the country, and likewise until thet@nd stage is complete the person
should receive the assistance provided for in Artl@.

23.  Atrticle 12 deals with assistance to victims in thghysical, psychological and social
recovery. Article 13 requires a recovery and reitecperiod of at least 30 days after
the “reasonable grounds” stage. Article 14 requinesissue of a renewable residence
permit to victims where their stay is necessaryngwo their personal situation, or for
the purpose of their co-operation with the competarihorities in investigation or
criminal proceedings.

The Defendant’s Published Policy

24.  Principally, this consists of the Guidance for Catemt Authorities. There are also
Enforcement Instructions and Guidance, but theyramttding material on the present
point.

25.  The Guidance starts with an Introduction sectiomctvinefers to the Convention, and
guotes verbatim the definition of trafficking frofnticle 4(a). That is expanded in the
next section, “Trafficking definition”, which prodes a direct internet link to the
Convention itself. It says that:

“The Convention is relevant to UKBA because human
trafficking frequently overlaps with existing areasf
responsibility such as asylum and human rights #relr
associated processes”.

26. The section headed “Reasonable grounds conside@ratiarts by setting out the two
stage process, as follows:

“The Council of Europe Convention on traffickingsha two
stage process for identifying victims of trafficgiim which the
‘reasonable grounds’ test acts as an initial filtea fuller more
conclusive decision. Once a positive ‘reasonableurmls’
decision is made; the individual is granted a 45y da
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27.

28.

reflection/recovery period. This temporary statusvpes the
conditions for a fuller evaluation to decide if therson was a
victim at the date of reasonable grounds decision.”

Under the sub-heading “Standard of proof’ the secfioints out that the ‘reasonable
grounds’ test has a low threshold:

“The test that should be applied is whether théestant “I
suspect but cannot prove” would be true and whether
reasonable person would be of the opinion thatinigakegard
to the information in the mind of the decision makkere were
reasonable grounds to believe the individual caorexérhad
been trafficked.”

Later in that section there is a sub-heading “Whealfficking is distant in
time/historic claims”. It makes a number of impottaoints, at least in relation to the
‘reasonable grounds’ decision, and should be detxdensively:

“Very few trafficked persons are still in a traiog situation
at the time of referral into the NRM [National Retd
Mechanism] because in order to be referred theyt mase
escaped or been rescued from the trafficking enwment.
Many victims will continue to suffer the effects thieir ordeal
long after they have left it. A gap between thefitking
situation and referral should therefore be seemoasal and is
not in itself reason to conclude that an individsiabuld not be
treated as a victim.

But there may be instances where a Competent Atyhor
believes someone may have been a victim of traffg;kout at
the time their case is referred, concludes ondbtsfof the case
that the person is no longer in need of the prmecor
assistance offered under the Convention because the
individual’'s circumstances have changed so muckesihe
trafficking occurred. A negative decision in suases would
not be denying that someone may have been a viofim
trafficking in the past, simply that at the time afsessment
they did not meet the Convention criteria or ndedgrotection
or assistance that it can afford.

There are a number of factors that may be reletcanonsider
when deciding whether a person can be considereoeta
victim for the purposes of the Convention at thepthat the
case was referred to the Competent Authority fateaision.
The Convention and explanatory report are vagu¢oathe
application of timeframes of the constituent eletaemf
trafficking when considering eligibility. Howeveit, is usual
policy and practice for the provision of services Yictims of
crime to be based on an assessment of individuad.ne
Therefore as one of the aims of the Conventionoiofter
protection to victims it is appropriate to considlethe person
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needs protection or assistance under the Conveatitre time
that the referral is made.

Based on an assessment of the individual circurostaof the
case it may be reasonable to conclude that wheerson has
been free from their traffickers for a long periotitime and
has recovered and moved on with their life, thezy tho longer
require the protection afforded by the Conventi®uapport for
this approach is provided by considering the ratierfor the
provision of a recovery and reflection period factims as set
out in Article 13 of the Convention and as expandpdn in
the explanatory report to the Convention.

It is relevant to consider whether:

I. the person was under the influence (either tiyear
indirectly) of traffickers at the point at which e
came to your attention;

ii. the person requires a period to recover frone th
influence of traffickers;

iii. the person has suffered physical or emotiomauinds
from the trafficking experience and requires tinoe t
recover;

Iv. the person requires a period of time in whigldéecide
whether to co-operate with the authorities in respé
a trafficking related criminal investigation.

This is intended to be an illustrative list of fact. It is not
exhaustive and it will be necessary to consider cdllthe
person’s circumstances in the context of the géserat of the
Convention at the time a case is referred intoNR&. It may
be the case that if only one of these factorsesgmt the person
will need the protection of the Convention and tsladuld be
reflected in the decision.

In cases where there is police or support provimkaslvement,
the Competent Authority will need to consult witlese parties
to get a full picture of the person’s circumstantes

29. The section then sets out two example scenarites, \ahich the following appears:

“This policy is intended to assist case owners @tetmining

whether there are reasonable grounds to believecoss a

victim in need of the Convention’s protection. dtanly likely

to be relevant in cases where significant timediapsed since
the trafficking offence occurred and the circumsemof the
individual have changed considerably. [original éags and
underlining]
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In high harm cases Competent Authorities need tefally
consider the victim’s longer term physiological ahdalth
impacts. If the individual has not been free frommeit
traffickers for a significant period of time andshaot fully
recovered/moved on with their life, then victim tata should
not be denied on this basis of the claim beinghist

This policy is principally for application at thesasonable
ground stage. It should only be applied at the kmne
grounds stage if further evidence has come to liglrguggest
that at the time of referral the person had movefheen free
from their traffickers for longer than originallyhdught, or
where in light of further evidence it is acknowledgthat
Convention obligations should not have been trigdeat the
reasonable grounds stage. This could be becausex&mple
the individual has since acknowledged in an ineaihat they
are not a victim of trafficking.”

30.  Finally, still in the section headed “Reasonableugids consideration”, there is a sub-
heading “When trafficking is removed through looati, which reads:

“A migrant who claims to have been exploited ovasséut
travelled independently of any alleged traffickethe UK over
a period of time passing through a number of otloeintries is
likely to be far removed from their trafficking sétion and
therefore very unlikely to benefit from being catesied under
the Convention.

However, it is entirely possible that someone wias fied to
the UK to escape a current trafficking situationl wsiill be
traumatised by their experience and, unless the casets
Dublin Il arrangements, will need to be affordee tielp and
protection in the UK that is offered under the Cemvon.

In such cases Competent Authorities will also neeénsure
that our obligations under Article 27 are met bygag any
details of the alleged crime to the Party in thety in which
the offence was committed.

An example scenario

An individual may have travelled from a country w@ne or
more of the three constituent elements of traffigkiook place.
To reach the UK the individual escaped their situratind fled.
The individual travelled through a number of coiggrbefore
arriving in the UK. When first identified by a firsesponder it
was reported that the individual travelled to thi bf their

own free will and had not experienced exploitaiimthe UK.

Consider
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* Is the person still under the influence of theficaer?

* Does the person require time to recover from their
trafficking ordeal?

* Has the person got support and health needs asit re
of the exploitation?

It should be noted that a person presenting themseds a
victim must be physically present in the United ¢gdiom in
order to be capable of receiving protection andstsice from
a Competent Authority in the UK under the Convemtio

31. | have set out much of this section at length beealis perfectly clear, and accepted
by the Defendant, that at this stage the quessiavhiether the person has at any time
been subject to trafficking as defined by Articleoft the Convention and, if so,
whether she is still in need of the protection asdistance of the Convention. The
Claimant asserts that she does need such protestiassistance. The Defendant has
not considered the evidence provided on this becaisthe conclusion that the
Claimant was not a victim of trafficking to the UK.

32. There is a separate section in the Guidance hed@smhclusive Decision
consideration”. Under the sub-heading “Standarprobf” it states:

“At the conclusive decision stage, CAs should odesi
whether, on the balance of probability, there idfident
information to conclude that the individual is actun of
trafficking.

Balance of probabilities essentially means traffigk as
defined by the Convention is more likely than not Have
happened. Decision makers should be satisfied dhathe
evidence available the event is more likely to haappened
than not. This standard of proof does not requiee decision
maker to be certain that the event did occur.

Decision makers should weigh up the probabilityrafficking
as defined by the Convention having taken placesyTwill
need to consider the entire trafficking processctvicomprises
of a number of interrelated actions rather thantirea single
act has taken place at a given time. Weighing thength of
indicators or evidence presented is a matter ofnrecomsense
and logic based on the particular circumstancesaoh case.”

33. The next section is headed “Conclusive Decisionc@ues”, and includes a sub-
section about “Victims who are not assisting witi€ enquiries and are not eligible
for a grant of leave”. This provides that:

“Individuals who are conclusively found to be w8
trafficking [sic], but who are not assisting with Police enquiries
and are not eligible for a grant of leave [dueheirt personal
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circumstances], must still be issued with a positenclusive
grounds decision.

The Parties’ submissions

34.

35.

Mr Buttler, for the Claimant, makes five submissi@n the substance of the decision.

1) Under Article 4 of the Convention, whether a persoa victim of trafficking
depends only upon the objective question of whe#ller has in fact been
trafficked. That submission was varied in argunterttase it on the published
policy, without asserting that the court was eatitlto look directly at the
Convention. He submitted that the constructionhef policy must accord with
the overarching intention of the policy, which wasimplement the letter of
the Convention. Where the wording of the policy ftiots with that
overarching intention, the policy is internally amsistent and irrational. Either
the court must read it down so as to be consiswatit the overarching
intention, and evaluate the Decision Letter on thasis, or (if that is not
possible) the Decision Letter must be struck downri@ational because it is
based on an irrational policy.

i) Alternatively, if victim status depends not only whether the person has been
trafficked but also on whether she still requites protection and assistance of
the Convention, the decision maker failed to askdiethe right question or to
address the material in the expert reports whick material to it.

1)) In any event, the Defendant was wrong to treaffabethat the Claimant was
not trafficked to the UK as determinative of whetlshe was a victim of
trafficking entitled to the protection and assis&rof the Convention in the
UK.

Iv) The Defendant wrongly treated the fact that then@at was caught by the
Dublin Il Regulation as determinative of whethee tHiK owed her a duty to
protect her under the Trafficking Convention. Asatbabove, the Defendant
expressly rejected this as a basis for the degisiod therefore did not seek to
defend it on that ground.

V) The passage in the Guidance which appears to nma&ecaption for Dublin I
cases is unlawful.

Mr Poole, for the Defendant, submitted that whéee provisions of an international
treaty have not been incorporated into national, laet only does the treaty itself
confer no rights or obligations enforceable by tberts, but issues of interpretation
of the treaty are not justiciable in the courts. Buittler did not seek to argue against
this, instead reformulating his first submissionnaéed above. Mr Poole submitted
that where the UK Government announces that iteypd to give effect to the UK’s
obligations under a treaty, that does not maketitbaty directly enforceable, but
might give rise to a judicial review claim on thasks that the Government had failed
to apply its own published policy. Mr Buttler acteg that formulation of the law,
and sought to argue that there had been suchuagfan this case. On the other hand,
Mr Poole submitted, if the Government did not esghg adopt the treaty but simply
set out a policy based on its own interpretatiotheftreaty, it is not for the courts to
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36.

37.

consider whether this interpretation is correch asatter of international law. For the
purposes of this judgment, given the way Mr Buttl@formulated his first
submission, | am content to accept that proposivthout needing to examine the
substantial list of authorities cited in support.

Mr Poole then submitted that Article 4(e) of then€ention, which he accepted had
been expressly incorporated into the UK Guidantesgrly indicates that a person is
only a victim whilst he/she is being trafficked. ldecepted that this interpretation
would make the question to be decided at the ceivdwlecision stage different from
that at the reasonable grounds stage. At the rabBBogrounds stage he accepted that
the question is whether the person had been tkafficAt the conclusive decision
stage he submitted that the question is whethepehson is being trafficked. This is a
fundamental difference, not just a different stadd# proof for the same question.

As a result, Mr Poole submits, the decision makdragk herself the right question,
came to the only possible answer, and was not nedjubd go on to consider the
evidence of the Claimant’s current needs.

Existing authorities

38.

39.

In AA (Iraq) v SSHOJ2012] EWCA Civ 23, there was a challenge to asoeable
grounds decision that the Claimant/Appellant wat awwictim of trafficking. Since
the decision in issue was one at the reasonablendsostage, there was no dispute
that the question was whether the Claimant had edficked. The appeal failed
because the competent authority had concludedthieaClaimant was not credible,
and was entitled to do so. But the court went ordosider whether, even on the
Claimant’s account, she was trafficked into the @&ncluding that she was not. The
Claimant did not put her case on the basis thahsakebeen a victim of trafficking at
an earlier stage, whilst in France, but the conokéd at that as well, concluding that
she had not. If Mr Poole’s submission were corrbere was no need for the Court of
Appeal to consider what had happened in Francengasoncluded that she had not
been trafficked into the UK.

The only other direct authority on trafficking atiet Convention is a decision of mine
in Y v SSHD[2012] EWHC 1075 (Admin). | held that the part afreasonable
grounds decision which concluded that the Clainvza not subject to trafficking at
any time was irrational, but that the decision nnakas entitled at that stage (the 45
day recovery period having long since elapsed)atasicder whether she needed the
protection and assistance of the Convention. | atstwcluded that on the particular
facts there was only one answer, that the Clairdahhot need such protection and
assistance, as the decision maker had concludedsihot necessary for that decision
to consider whether trafficking outside the UK, distant in time, was sufficient to
make the Claimant a victim, nor did that case ime@ conclusive decision letter.

Discussion

40.

If Mr Poole’s submission is correct, and the cosila decision is intended to look at
a current state of affairs rather than whethefitlkahg has ever occurred, there must
be a relevant date at which the state of affairstnexist for the Claimant to be a
victim of trafficking. In the course of argumentriaus possibilities were canvassed.
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41].

42.

43.

44,

45,

46.

47.

Initially Mr Poole submitted that it was the stafeaffairs at the date of the conclusive
decision. However, since this will always follow period of recovery in safe
surroundings after the reasonable grounds decismione could ever be found to be
currently subject to the three hallmarks of tr&fiing at the time of that decision.

At the beginning of the section in the Guidance the reasonable grounds

consideration it is explained that “This temporatgtus provides the conditions for a
fuller evaluation to decide if the person was dimat the date of reasonable grounds
decision” [my underlining]. This suggests that tleéevant date is the date of the
reasonable grounds decision, but also impliesttieaguestion to be answered is the
same one, with the only difference being the stahdaproof.

However, the Guidance is not consistent aboutdats. A little further on it says “it
is appropriate to consider if the person needseptimin or assistance under the
Convention_at the time that the referral is madedter still it says “it will be
necessary to consider all of the person’s circunt&s in the context of the general
spirit of the Convention at the time a case isrreftinto the NRM” [my underlining
in each case]. This date will be some time befbeereasonable grounds decision.
Moreover, as the Guidance goes on to note, “Vemytfafficked persons are still in a
trafficking situation at the time of referral inthe NRM”, so the same objection
applies to this as a relevant date if the questidhe one proposed by Mr Poole.

Faced with this problem, Mr Poole suggested thati the date of entry into the UK.
That accords with the test which appears to haea l@plied by the decision maker,
but is not in accordance with the Guidance. Thereathing in the Guidance or the
Convention to support the proposition that a perseases to be a victim of
trafficking by independently crossing a nationatdso.

The section in the Guidance dealing with the stechad proof to be applied on a
conclusive decision makes it clear that the degisimaker is looking back in time to
see whether trafficking as defined by the Conventis more likely than not to have
happened”, whether “the event is more likely toenlappened than not”, and has to
weigh up the probability of trafficking “having tak place” [my underlining].

The Guidance expressly refers to the two stageegsyavhich Mr Poole accepts is a
reference to Article 10. That Article describes tbenclusive decision as “the
identification process as victim of an offence pded for in Article 18”. If the
guestion is whether the person is currently theéimiof an offence, that inevitably
means considering whether that person has beettim \of trafficking at some time
in the past. The Convention places no territoaknictions on such offences. On the
contrary, as noted expressly in the Guidance, lr2@ imposes a duty on each Party
to the Convention to ensure that victims of anmféein the territory of another Party
may make a complaint before the competent autberdf their State of residence. It
is for that competent authority to transmit the ptamt to the competent authority of
the Party in the territory in which the offence veasnmitted.

None of this, in my judgment, involves directly stmuing the Convention. It is

simply using Articles expressly or impliedly refedrto in the Guidance to shed light
on the meaning of the Guidance. If | am wrong alibist | would hold (as | did itY

v SSHD that the Defendant has adopted the Conventiguth an extent that it is

expressly incorporated in her published policy.
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Conclusion on the substantive decision

48.

49.

50.

51.

52.

53.

For these reasons | conclude that the questionet@rswered in the conclusive
decision is the same as in the reasonable growasiah, namely whether the person
has been a victim of trafficking (and thus is theim of a trafficking offence).

As at the reasonable grounds stage, this is noetideof the matter. The decision
maker must go on to consider whether the persodsnpeotection and assistance,
either because she is helping police with theiuines, or because of her personal
circumstances. This decision as to whether theopesbould be “treated as a victim”,
“considered as a victim”, or given “victim status”a purposive one, bearing in mind
the aims of the Convention.

In this case it is clear from my conclusion tha ttecision maker did not ask herself
the right initial question. As a result, the demisthat the Claimant was not a victim
of trafficking because she had not been trafficked the UK cannot be supported
and must be quashed.

| have been asked to make a declaration that taen@nt is a victim of trafficking. |
decline to do so. Her initial account to the UK hautties involved extensive
fabrication. Although it has been conceded thathenreasonable grounds test she
should be treated as a victim of trafficking, thbes been no decision based on the
standard of proof applicable to the conclusive sleai stage. It is for the Defendant to
reach such a decision, not for this court to makdirigs of primary fact.

There also may be cases in which a person has de@tim of trafficking but no
longer needs the protection and assistance of tmyeéhtion.Y v SSHDwas one of
those cases, at the reasonable grounds stagethdeeehas been no consideration by
the Defendant of the material which has been subdin behalf of the Claimant to
show that she is still in need of protection ansisaance under the Convention. The
Defendant is entitled to review whether to seelepahdent expert evidence as to the
Claimant’s psychological state, and to reach asi@tion all the evidence.

In saying this | bear in mind that, in relationtb@ conclusive decision, the Guidance
states that:

“Individuals who are conclusively found to be wving [of]

trafficking, but who are not assisting with Polieequiries and
are not eligible for a grant of leave [due to thpersonal
circumstances], must still be issued with a positenclusive
grounds decision.”

However, the question of whether the Claimant imm@ed of any, and if so what,
protection and assistance is all part of the caiotu decision stage. There is no
prejudice to the Claimant from any delay, as sheotlawfully be removed from the
UK until a valid conclusive decision has been reach

The effect of Dublin Il

54.

Since the Defendant does not rely on paragraphti®eodlecision letter, which appears
to say that no decision is required on the Clairsanurrent needs because this is a
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Dublin 1l case, | do not need to make any findiagsut the validity of the section in
the Guidance which suggests that this is so. I@dy that | would need a lot of

persuading that Dublin Il could relieve the Defemidaf the self-imposed obligations
arising from her policy of implementing the Traking Convention. Certainly Article

40(1) of the Convention seems to be against tlading, and in any event the right to
return under Dublin Il is not absolute. It may lmattthe Defendant will wish to

reconsider the wording of this part of the Guidandewever, | leave any further
observations to a case in which it is relied upbsiich a case ever arises.

The Dublin Il time limit

55.

56.

57.

58.

59.

60.

The Dublin 1l agreement provides for a six monthdilimit for the return of asylum
seekers to the state which has accepted respatystiol decide the claim. Since
Norway accepted responsibility on"LBeptember 2010, that six month period would
have expired in March 2011. By then, however, tihen@ant had instituted judicial
review proceedings, and off &ebruary 2011 the Defendant notified the Norwegian
authorities that the transfer of the Claimant coonlust be effected because “The
applicant has taken suspensive judicial actionregdine decision”.

The Claimant challenges this as there was no endiye judicial review proceedings
preventing removal. Mr Buttler accepts that thevions of Dublin 1l do not confer
individually enforceable rights. This is clear framine of authorities, including v
SSHD[2009] EWHC 1182 (Admin) andZ v SSH)2011] EWHC 205 (Admin).

Mr Buttler bases his challenge on the Defendants @olicy, as contained in the
Enforcement Instructions and Guidance, paragrap®. 28is says that the six month
period for removal “can only be extended in limi@tumstances”, one of which is
“within 6 months of the decision of an appeal oriee&v where there is suspensive
effect”. Since the review in February 2011 did hatve suspensive effect, he argues,
the extension of time is in breach of the Defendaptiblished policy. That is a
proper ground of challenge, askambadzi v SSH[2011] 1 WLR 1299.

The issues were very fully considered by BeatsamYZ v SSHDand | accept and
follow his analysis and conclusions. He considevdtether the Defendant is a
“competent body” to suspend time and, if so, whestee could suspend time by a
policy of doing so whenever an application for pidi review is made. He concluded
that she is, and she can.

In the end Mr Buttler’s complaint was a semantie.doiwas wrong for the Defendant

to tell the Norwegian authorities that “The apptitdi.e. the Claimant] has taken

suspensive judicial action against the decisior¢aose the Claimant had not sought
an injunction. The suspensive action was takenheyDefendant under her policy.

Thus the reason given to Norway was an incorredae.

In my judgment this argument does not assist tlan@int. It is entirely unreal to rely
on a document passing between two states, whicBldimant did not see until these
proceedings were under way. The point was alsoiderexi by Beatson J iMZ v
SSHDwhen he said at [90]:

“Finally, as to whether “suspensive judicial actioms
misleading, it is shorthand and has the potentsddVantages
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of shorthand. But since the Secretary of Stateinsmy

judgment, one of the bodies competent to suspend for

implementing a transfer, | do not consider that sherthand
phrase used in what is ofteqpa formadocument is materially
misleading.”

61. Accordingly the Claimant’s challenge fails on tgieund.



