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Mr Justice Underhill :

INTRODUCTION

1. There are before me six applications for judiceview. They have been chosen as lead
cases in order to resolve issues arising in atargmber of claims. The main issue is common to
all six and to the other cases in the group; bestettare case-specific issues in some of them which,
though they share a family resemblance, requiraraép consideration. | will deal with the

common issue first.

THE COMMON ISSUE

How the Issue Arises

2. The Claimants are from Afghanistan. They caméhis country on various dates in the
course of 2000 and claimed asylum. In each cagemsvas refused after a substantial delay: the
earliest that a decision was made in any of thescags 19 July 2002 and the latest was*2luly
2004. (I note in passing that the fact that theliaeptions were refused does not mean that they
were necessarily initially unmeritorious: in thedrvening period the Taliban regime had been

ousted.) None of them has, however, been remawed the country.

3. In the case of each of the Claimants, undemptieies relating to Afghan asylum-seekers
which were in force until 18 April 2002 they could, if their applications fosydum had been
considered promptly have expected (subject to anygwal features of their cases) to be granted, at
the lesst, four years’ exceptional leave to ren{dlLR”), which would in practice have meant
that they would have received indefinite leave émain (“ILR”) at the end of that period.

Although the facts of their individual cases hae¢tp be considered, it is accepted that the reason



why most asylum-seekers in their position did navéh their claims considered before those
policies changed was that in early 2001 the Segraif State decided to put all outstanding

asylum claims on the back burner in order to cotraémresources on meeting targets for dealing
with new asylum claims agreed under a Public Serdigreement entered into in January 2001: |
will call this “the PSA policy”.

4. InR (S) v Secretary of State for the Home Departj2@@7] Imm A.R. 781 ([2007] EWCA
Civ 546), which was decided on"19une 2007, the Court of Appeal held that an Afghsylum-
seeker in the same position as the Claimants wéyogkcation for ILR had been refused had been
unlawfully treated. The effect of its judgmentdtigh, as will appear, not its form) was that he
was entitled to be given ILR. In summary, the Gdwald that the PSA policy had been arbitrary
and unfair, to the extent of being unlawful, in @fect on asylum-seekers whose claims were
pending and that in exercising his discretion sqbeatly as to whether to grant ILR the Secretary
of State was obliged to take into account the rneeput right the consequences of that earlier

unlawfulness.

5. The Secretary of State has accepted the dedrsi®rand she accepts that the consequence is
that all asylum-seekers similarly affected by ti8&ARolicy should be entitled to ILR, subject only

to consideration of

(@) whether the opportunity to benefit from theiges under which they could have expected
to receive ILR or ELR had been lost as a resuthefindividual’s own actions (e.g. where

the delay had been caused by his failure to cotperish the asylum process) and

(b) whether they pass the character and backgrobecks which are applied to all applicants
for ILR.

The Secretary of State’s position is now set owt published document entitle@RD Guidance
on R (S) policy

6. Each of the Claimants has submitted representatio the Secretary of State via their
solicitors (in each case the firm of Malik & Malikeeking ILR on the basis of the decisiorSin
(though some already had outstanding represensabased on the same point and/or on other
grounds). None of those representations has yat bensidered by the Secretary of State. It
follows from the Secretary of State’s acceptancéhefdecision irS that each of the Claimants
will, when those representations do in due coumsrecto be considered, be granted ILR unless

they fall at one of the two hurdles identified abowWs. Greaney, who appeared before me for the



Secretary of State, accepted that the proporti@ppficants in the Claimants’ position who would
be refused on one or other of those grounds wayltk be small, though not negligible; but it is
impossible to say what the position would be in ahyhe Claimants’ particular cases until they

had been considered.

7.  What gives rise to these applications is thaydel considering the “pos* representations.
Well over a year has now passed since the decfithe Court of Appeal and, as | have said,
none of the Claimants has had his applicationlf& ¢onsidered. Nor is there any firm indication
as to when they will be considered, save that &@mll set out in more detail below) the Secretary
of State hopes and expects to have dealt with theriarch 2010 at latest. It is important to
appreciate that the situation of failed asylum-segkwho remain in this country after their
applications have been refused is, to say the,leaashviable. They are not allowed to work. If
they nevertheless take work, they will be doinglegally and will be liable to exploitation and
deprived of the benefits of the employment protectlegisliation. They are not entitled to
statutory benefits, save that they may if destiagply for the limited support available under the
Immigration and Asylum (Provision of Accommodatitm Failed Asylum-Seekers) Regulations
2005. Their entittement to NHS treatment is ambigaibut at best limited. If they wish to leave
the country temporarily - for example to see famigmbers from whom they will now have been
parted for many years — they are liable to losé thatitiement to have their outstanding claims
considered. They are, to borrow a phrase froml888 White Paper on asylum entitlEdirer,
Faster and Firmerin “a cruel limbo of worry and uncertainty foretfuture”. The delay since the
decision inSis of course only the culmination of a much longeriod of delay: all the Claimants
have now been here for at least seven yearse Ipdiition were simply that they had been refused
asylum and had chosen to remain in the countryouitlfeave, that situation could be said to be of
their own making. But the position in their cagethat it is accepted that, but for the effecthas
Secretary of State’s past unlawful policy, they ldowvery likely have received leave to remain
many years ago and that they are very likely tayt@ted ILR when their cases are eventually

considered: that puts matters in a very differegftit!

8. However, the delay from which the Claimants suffering is an aspect of a much larger
problem. For reasons which are now well-known artd which | need not go, from the early
1990s a huge backlog of unresolved asylum casesaliaged to develop, and that was indeed
exacerbated by the effects of the PSA policy. Tt@mants’ cases have not been dealt with
because they form part of that backlog. In Jul§&dn response to pressure in Parliament and
elsewhere to grapple with the problem, the SegretbState announced a new strategy for dealing

with the problem of what were described as the dtgf) cases (estimated at that date as



numbering between 400,000 and 450,000). The pahcelements in that strategy can be

described as follows:

(1)

(2)

3)

A new “Case Resolution Directorate” (“CRD”) Wih the UK Border Agency (previously
the Border & Immigration Agency) (“the Agency”) haseen established to deal
specifically with the legacy cases. Its objectisdo clear the backlog entirely within a
period of five years — that is, by mid-2011. Ilbkcsome time to set the Directorate up and

get the necessary systems in place but it hasfodgmperational from late 2007.

The CRD is required to identify as a prioritggses falling into four specified categories

namely:

0] cases in which the individuals concerned masepa risk to the public;

(i) cases relating to individuals who are in retaf public support;

(i)  cases in which it is likely that a decisionlMbe made to grant leave to enter

or remain in the UK;

(iv) cases where the individuals can more easilsebeoved.

Cases in those priority categories, once identifi@ll be dealt with first. No one category
has priority over the other, and precisely in wbeter particular priority cases are dealt
with will be decided by individual casework managexrs a matter of administrative
management rather by reference to any substanitesi@ — save that cases in category (i)
are to be “accorded a significant weight” when deng the order in which cases should be
considered. The remaining, non-priority, cases$ mot be dealt with until all the priority
cases have been disposed of. The present estignidiat the priority cases will all have
been resolved by March 2010 and the remainder dy2©i 1.

It is recognised that there may be a needk® ‘tauly exceptional or compassionate cases”
out of order: in particular, that might be apprapei where cases have been “seriously
mishandled” or where there are “compelling compasste circumstances”. Guidance as
to the operation of this exception has now beerld@ed and published.



9. The Secretary of State has said that casesambbgrthe decision iB— to which | will refer

as ‘Stype” cases — will be treated as cases where leave tinamlikely to be granted and thus
as falling into priority category (iii). These amet only Afghan cases. Similar ILR/ELR policies
were in place also for asylum-seekers from AngBlaundi, Iraq, Liberia, Rwanda, Sierra Leone
and Somalia. Th&+ype cases are not the only cases in category &g explained in a full and
helpful witness statement from Emily Miles, the éaitor of CRD (amplifying her evidence before
Collins J in theé=H case referred to below), there are in principleiaimer of situations that might
lead to applications for ILR being likely to sucdebut the main other types as identified to me

were:

€)) so-called Rashidcases” — se® (Rashid) v. Secretary of State for the Home Diepant
[2005] Imm. A.R. 608 ([2005] EWCA Civ 744) — beiagother category of cases in which
an unlawful practice on the part of the Secretdr$tate led to asylum-seekers, in this case
from Iraq, being unfairly deprived of the opportiyrtio obtain leave;

(b) cases where the applicant appears to satisfyottng residence requirements under paras.

276A-D of the Immigration Rules;

(c) some cases where families are entitled to #mefit of the “seven-year child concession”
or have otherwise over a long period establish&araly life in the UK such that removal

would be contrary to art. 8 or otherwise inappraiai

There is also a group, which | was told is compeaest small, of persons previously admitted as

unaccompanied children and who remain under 18.

10. The numbers in the various priority categodasnot yet be estimated with any accuracy:
the very process of identifying priority cases,dkine dealing with them, is time-consuming and is
not yet complete. But very broadly speaking therfiy categories taken together are thought to
represent some half of the backlog: that is wiwilittake so long to deal with them all. (It shdul
be noted, however, that the figure of 400,000-480,quoted in 2006 is thought now to be
substantially over-estimated: early work has shawmigh proportion of files to be duplicated or
otherwise erroneously included in the total.) &ods category (iii) is concerned, tBéype cases
and theRashidcases are both thought to number “many thousarasl’;the two groups together
constitute the majority of the cases in this catedthat is, they outnumber the cases identified as

(b) and (c) in para. 9 above).



11. The strategy announced in 2006 was regardednasceptable by many failed asylum-
seekers whose claims did not fall within any of phierity categories. On 30June 2007 Collins

J. heard applications for judicial review brougltabgroup of such claimants. Evidence was put
before him in the form of a witness statement frigis. Miles explaining the new strategy. He
gave judgment on"5July 2007 dismissing the claimsR-(FH) v Secretary of State for the Home
Departmen{2007] EWHC 1571 (Admin). He was not persuaded, thi@en the difficult situation

in which the Secretary of State found herself, pelicy could be said to be irrational. He
recognised, however, the very difficult situatidnttee claimants, facing as they did a further long

period of uncertainty, and at para. 29 of his judgtrhe said this:

| would only add a footnote. Since a substanti#éhyles, at least for the next 5 years or so,
likely to occur in dealing with cases such as theseps should be taken to try to ensure
that so far as possible claimants do not sufferabgse of that delay. They should be
informed when receipt of an application is acknalgied, as it must be, that there will
likely to be a wait which could be for x months f@ars). Thus they should be asked not to
pursue the Home Office unless circumstances hasemawhich make a communication
necessary, for example, a new development or a weeth has arisen for some sort of
discretionary action. One serious and matter ofgiamt has been the continual failure of
the Home Office to respond to or even acknowledgeipt of correspondence. Measures
should be taken to minimise any prejudice to applis occasioned by the delay. Thus
those who were being given support should conttougceive it, those who were able to
work should continue to be permitted to do so dedet should be favourable consideration
of desires to travel outside the United Kingdomdbort periods (as, for example, in a case
such as FH) without affecting the validity of thepécation. Applicants should not suffer
any more than is inevitable because of delays whigh not in accordance with good
administration even if not unlawful.

12. It should be emphasised that the claimantHrwere not in any priority category. Collins
J. did not therefore have to consider the positbrapplicants for ILR benefiting from the
judgment inS. However, there was before him some discussidp) which had been decided only
the previous day (though, as Collins J. noted,rttethe parties were very familiar with the issues,
since he had decidefl at first instance and counsel before him had argu&d the Court of

Appeal). At para. 22 of the judgment Collinsaidghis:

Mr Jay [counsel for the Secretary of State] suleditthat the situation in these cases
differed fundamentally from that i8 since there was no detriment occasionedsS Ithe
delay had denied the claimant the grant of ILR Whieould, had his initial claim been
dealt with within a reasonable time and not unygmiit into the backlog, have been made.
In reality, as it seems to me, the unlawful apphoa&d led to the delay and it was the delay
which in its turn has caused the loss of ILR. Tthesdelay was unlawful. If the system in
these cases was responsible for an unlawful dHayglaimants are entitled to redress and
at least to a declaration that their claims mustdesidered forthwith. As | have said,
detriment has resulted from the delay.

13. In summary, therefore, the Claimants are agpt for ILR who the Secretary of State

recognises are likely — but not certain - in duerse to be given leave to remain, but whose cases



have not yet been considered and may not be fahangear or more. The decisions in b&th

andFH are an important part of the background to theimes but they do not directly cover them.

The Parties’ Cases

14. Itis the Claimants’ case that the state ddieffdescribed above is so unfair to them as to be
unlawful. It has been held i6 that asylum-seekers in their position have beelawfally
prejudiced by the effect of the Secretary of Staesrlier PSA policy. The Court of Appeal held
that it was incumbent on the Secretary of Staextrcise her discretion whether to grant ILR in a
manner which would remedy that injustice, i.e. bjsct to the points identified in para. 5 above -
by granting them ILR. Miss Jones, for the Clainsastibmitted that it follows from that reasoning
that the Secretary of State was obliged to affbat temedy forthwith. The position of th&-
type” applicants was different from that of failaslylum-seekers in the other priority groups, and -
more particularly - from that of other applicants iLR in category (iii). No doubt all had
suffered delay; but in the case of the Claimant$ @thers in their position the delay had already
caused them a specific injustice, which it wasSkeretary of State’'s duty immediately to remedy.
On that basis the “priority” which the Claimantsrevéeing accorded under the present policy was
inadequate: they had already suffered a year'sydetace the decision i, on top of the prior
unlawful delay, and the prospect of having to waita further year or more was unacceptable.
They should accordingly now be granted “super-ggidr(my phrase, not Miss Jones’s).
Specifically, Miss Jones submitted that | shoulekcli that each of their cases now be considered,
and a decision reached, within a period of no ntbam three months. She submitted that there
was every reason to believe that a decision withat period would be achievable. She pointed
out that the CRD had apparently resolved some D0Q;@ses in its first year, which implied a rate
of some 1,750 per week: thus even if 8wype cases amounted to 5,000, or something of that
order, that would not be an impossible burden seltrge. It was common ground that cases of
this kind are not inherently difficult to identifypecause they can be recognised simply from the
country of origin of the asylum-seeker and the slatehis or her application and decision when
read against the dates of the various country-BpdtR/ELR policies. Miss Jones also pointed
out that when th&ashidcases had first been identified a particular unihiw the Agency had
been set up to deal with them (though that has been subsumed into the CRD): something

similar could be done for these cases.



15. In addition to that central submission, Misselohad three supporting points:

(2) She referred to the observation in para. 2h@fudgment of Collins J iRH, which | have
set out at para. 12 above, tistype applicants for ILR were entitled to have thedaims
heard “forthwith”. She acknowledged that the rdimams obiter; but she drew support
from the fact that not only Collins J. but appalemounsel for the Secretary of State

appeared to recognise tt&atype cases would require special treatment.

(2) She submitted th&type cases should be characterised as casesrmfusenishandling”
and thus fall to be treated as “truly exceptionaithin the meaning of the guidance

referred to at para. 8 (3) above.

(3) She submitted that the situation in the presase was analogous with that considered by
the Court of Appeal iR v Secretary of State for the Home Departmenp,. &hansopkar
[1976] QB 606, in which it was held that the Seargtof State was obliged to set up two
“‘queues” — one for those who were entitled leaveriter, subject only to administrative
arrangements, and another for those whose casgisa@qn exercise of discretion.

16. It is the Secretary of State’s case that th@so in S does no more than require her to
reconsider the cases of applicants in the Claimaotstion with a view to the grant of ILR. No
doubt, given the history, she should also do s&oas as she fairly can; but there is nothing in the
reasoning of the Court of Appeal that requires teerdo so “forthwith”. In Ms. Greaney’'s
submission the decision as to the degree of pyitwibe accorded to tH&type cases was a matter
for the discretion of the Secretary of State, aaddecision could only be challenged on grounds
of irrationality. | was referred to the many wkHown authorities in which the courts have
recognised that in situations where resources iaréet they should only exceptionally allow
challenges to ministers’ decisions on what arenofbetremely difficult and delicate choices — see,
e.g.,R v. Cambridge Health Authorjtgx p. B[1995] 1WLR 898R (Paulo) v. Secretary of State
for the Home Departme2001] Imm. A.R. 645; and indedeH itself (see at para. 11). It was,
she submitted, reasonable for the Secretary oé &aake the view that, whiletype cases should
enjoy priority under the new legacy arrangemeritsy tshould not be given the kind of super-
priority sought by the Claimants; and that the theit they had previously been the victims of an
unlawful decision on her part (or that of her preaksors) did not entitle them as of right to such

treatment.



Conclusion

17. Much as | sympathise with the Claimants’ pradient | believe that Ms. Greaney’'s

submission is correct.

18. The first point to make is that the only expliconsequence of the decision $his that
persons in the Claimants’ position are entitledéoconsidered for ILR: it says nothing as such
about how quickly that consideration should takacel Of course, as Carnwath LJ sai®ifat

para. 51), albeit in the different context of anieaperiod of delay:

No doubt it is implicit in the statute that appticms should be dealt with within "a

reasonable time".

But, as he continued:

That says little in itself. It is a flexible condepllowing scope for variation depending not
only on the volume of applications and availableoteces to deal with them, but also on
differences in the circumstances and needs ofrdiftegroups of asylum seekers.

FH has confirmed that when resources are scarce S$amahle time” is, alas, not inconsistent with
a very long delay, subject only to the SecretaryStdte having a fair and rational system of

priorities.

19. As for the argument that the Claimants are fnndamentally different position from other
applicants because they have suffered a legal wribregCourt of Appeal irf§ was careful to
emphasise that the Claimant was not entitled to byRvay of a direct legal remedy. The Court
was exercised by some observations of Pill LRashid which appeared to suggest that the Court
could itself declare that the claimant was entitedLR. As to that, Carnwath LJ said this, atgar
46 of the judgment:

The key in my view must lie in [Pill LJ's] emphagia the scope of the remedial powers of
the Secretary of State ... . Although he seemsve kapressed the result as an exercise of
the court's remedial discretion, the court itsedfimo power to grant ILR. Nor, on a
conventional analysis, did it have power to dithet Secretary of State to grant ILR. The
power and the discretion rested with the Secreia§tate. It was not open to the court to
assume that function (dR v Barnet LBC, ex p Sh§h983] 2 AC 309, 350F-G). However,
it was open to the court to determine that a lggalaterial factor in the exercise of that
discretion was the correction of injustice. Thabpgwsition did not require express
statutory authority. It was implicit in the pripées of fairness and consistency which
underlay the whole statutory scheme. Furtherniexreme case, the court could hold that
the unfairness was so obvious, and the remedy an, ghat there was only one way in
which the Secretary of State could reasonably ésestas discretion.



Likewise Moore-Bick LJ said this, at para. 72:

Like Carnwath LJ, | do not find it altogether stdttory to approach the question simply as
if the court were being invited to grant a remedyespect of an unlawful act committed
some years earlier because the question that tdtiynlaas to be decided on this appeal is
not whether that earlier decision was unlawful ®iether the later decisions were
unlawful. However, | agree that the Secretary GiteSs earlier unlawful decision, its
consequences for the claimant and the injusticevibbald be caused to him if he were to
be removed from this country are factors that havée taken into consideration when
deciding whether to grant discretionary leave toam

20. Accordingly theStype applicants have no absolute right to reliefcivitreates a difference

of kind between their cases and those of othetharbacklog. The issue is thus simply whether

the Secretary of State’s decision to give themrjyidout not super-priority (absent proof of any

“truly exceptional” circumstances) is rational.

21. To start with, | can see no basis on whichoiild be said that cases in category (iii) were
necessarily entitled to a higher priority than sasethe other three categories. In the caselof al
four categories there are strong reasons why tasies should be dealt with as soon as possible:
that, after all, is why they are treated as pryociitegories in the first place. The reasons \klay t

is so differ from category to category and thereasobjective measure by which one kind of
reason could be said to weigh more heavily tharthempthese are quintessentially “political”
judgments. Indeed Miss Jones did not really fdoeisargument in that direction; and Mr. Malik
Saleem of Malik & Malik accepted in a witness stagat filed on the Claimants’ behalf that

category (i) at least should in fact have highewrjiy.

22. Miss Jones’s principal point was that 8wype cases should have a higher priority than the
other casesvithin category (iii). She relied on the fact that thead been the victims of a past

unlawful policy. She also submitted that theiuatton was worse than that of the other groups in
the category because of the restrictions whichehsummarised in para. 7 above. But that
argument largely breaks down on the facts. Rhshidcases equally have been the victims of a
past unlawful policy and any “super-prioritisationbuld have to be accorded to them also. As |
have said, between them t8¢ype andRashidcases represent the majority of the category; &b th

the advantage to be gained by prioritising themhiwitthe category would be comparatively

limited. It is true that the others in the catggeressentially groups (b) and (c) as identified in
para. 9 — have not been victims of past unlawfldnbst, once it is established (see above) that
this is not an absolute difference but no more thamaterial factor, | do not see why the Secretary

of State was obliged to treat it as a factor whielsessarily distinguished them from others who



have had a very long wait for a decision whichkell to be made in their favour. They, like the
Claimants, will equally have suffered wholly inandie delays in considering their cases; and —
contrary to Miss Jones’ submission - most of theith & failed asylum-seekers be suffering
precisely the same kind of restrictions as ther@daits. There is a limit to the extent to whiclsit

useful to create fine distinctions between peoplefavhom have been badly treated.

23. As to the particular points identified at pdra.above:

(2) Collins J inFH was not concerned with the issue of prioritisagod | do not think that the
observation on which Miss Jones relies can beddeas being directed to the issue before
me. The distinction which both he and Mr. Jay ggused betweeftype and “ordinary”

legacy cases is of course reflected in the prgaiiton which they are already being given.

(2) It is evident that the “serious mishandling’bstategory of “truly exceptional cases” was
not designed to accommodate an entire class suthedStype cases. As Ms. Miles
observes in her witness statement, if it were éxgkais applying to large categories of cases
this would be self-defeating and would prejudice @RD’s ability to expedite truly urgent

and exceptional cases.

3) Theratio of Phansopkahas no application to the circumstances of thegmtesase. The
applicant in that case had an absolute right terahe UK, subject only to being supplied
with the necessary documents. In the present ¢hseSlaimants only have a right to be

considered for ILR, and there is a real chancettiet will be held not to be entitled to it.

24. | should add that even if | had been satisfied the Secretary of State’s treatment of the
Claimants’ cases as a group was unlawful | shoalkheen very hesitant about granting them
more than declaratory relief. Miss Jones’ cal¢atathat it should be possible to deal with all the
Stype cases within three months by giving them syperity overlooks the fact that they could
not rationally be distinguished from t&ashidcases. But in any event it is purely arithmetical.
For better or for worse, the CRD strategy is ircpland is fully operational. It does not take much
administrative experience to appreciate that teeugtion involved in moving at short notice from
one established system of priorities to a whollyw m@e would be very great. The evidence before
me does not justify the conclusion that it woulddd®lly impossible for the CRD to meet a target
of dealing with all theStype andRashidcases — numbering many thousands — within, if iImestet
months, at least a period much shorter than theewurestimate; and Ms. Greaney in her

submissions did not go further than to say thatdiffeculties involved would be “huge”. If the



injustice were sufficiently great those difficukigvould have to be faced. But, without in any way
minimising the Claimants’ plight, | am not convimcéhat that is so. Despite all the problems
which they face, they are not, or need not be,itdést Their claims will be accelerated if truly
exceptional circumstances are shown. There is atolast real light at the end of the tunnel. It
must be appreciated that it is unlikely that mdghem will in fact have to wait until March 2010:
that is the estimate for completing dealing withthé priority cases, and individual cases may be
reached at any time between now and then. | datiether it would be justifiable to impose a
huge degree of disruption, which would impact naétjon the CRD and its staff but more
importantly on the other cases which it has to kgnd order to reduce the Claimants’ remaining

waiting time by a period of months.

THE INDIVIDUAL CASES

25. Even if | am to dismiss the application in so &s it depends on the common point, the
guestion remains whether any of the individual safsdl into the “truly exceptional” category

referred to at para. 8 (3) above. In one casatahMr. Manduzai - the Secretary of State accepts
that it does. In that case the Claimant has pealievidence which has satisfied the Agency that
his mother is seriously ill in Pakistan and that éase should be considered out of order so that, i
ILR is granted, he can obtain the necessary trdeelments to visit her and be able to return.

Shortly before the hearing the Treasury Solicitoote to the Claimant as follows:

My client has considered this case further and ih@ view that it is exceptional based on

its particular facts, including, in particular, threedical evidence submitted by the Claimant
in relation to his mother’s serious medical comditi My client is therefore prepared to

prioritise this case accordingly and agrees to makeéecision as soon as reasonably
practicable and, in any event, within three momtht®day’s date, if possible.

It would appear that this claim is therefore esafigtacademic. Nevertheless my client is
of the view that it should remain as a lead caseesit was selected as a lead case on the
basis of it facts and in addition now provides afuksexample to the Court of the type of
case that is prioritised by the Secretary of State.

That assurance was acceptable to the Claimant amelief is accordingly sought in his case,

although it has remained formally before me forréeeson given by the Treasury Solicitor.

26. As to the other five cases, no argument of¢haracter was addressed to me in the cases of
Mr. Ghaleb and Mr. Khan. | proceed to consider ¢hees of Mr. Niazi, Mr. Rahmani and Mr.
Walizada. All of these depend on a particular tgpalleged exceptional circumstance, namely
that a close relative is seriously ill abroad. THefinition” of such cases in CRD’s published

guidance reads as follows:



Where the claimant has a close relative abroad iwiseriously ill and there is nobody in

the home country to care for the relative, and

. You have seen medical evidence that the illieessrious and
. You are satisfied that the ill person is a clodative of the claimant or is an adult
dependant

The guidance continues:

Close relatives are a parent, grandparent, chiahdghild, brother or sister. A serious
illness might include a terminal illness, or a {ifgeatening condition, for example, a
recent severe heart attack. An adult dependant lbeagomeone with severe physical
impairment who is over 18 years old and has nolza@ylable care for them. You must see
supporting medical evidence in every case.

Oddly, there is no reference to spouses, butplam that the guidance covers them also.

Niazi

27. On 38 August 2007 and"5September 2007 Malik & Malik wrote to the Immigecat and
Nationality Directorate chasing progress in Mr. Nl case. Both letters included brief references
to a “relative” who is said to be “in need of maditreatment”: the second letter refers to the
relative as “him”. On 18 November 2007 they wrote again intimating an itiento bring
proceedings for judicial review. The letter isyweixtensive and mostly deals with matters of law,

but on the final page there appears the followimgytsparagraph:

Finally, we have recently come to know that ouerdl has received a medical report
confirming that his wife is seriously ill and thslhe is receiving a medical treatment. A
copy of the medical report dated' Bugust 2007 confirming same is attached for your
ease.

The attachments are not in fact a medical repattiénconventional sense, and the copies supplied
are imperfect. However they appear to show thatatent called Fatima Niazi, giving her
husband’s name as Mohammed Ishaq Niazi (i.e. tl@m@ht's name), was admitted to the
Department of Neurosurgery in the Hayatabad Medizahplex in Peshawar at the beginning of

September 2007 on the basis that she was “memtffdigted”. The history stated on the discharge



summary refers to her “mentally position” being tgmod”. Under the heading “condition at the

time of discharge” the following appears:

| found that the patients had several family peafd in the past. This mental condition has

been seriously affected ... He is not seen his hukbanthe last eight years ... | advised

his husband to come soon as possible becausefhisswiamaged to the brain ... .
28. On 28" April 2008 Malik & Malik wrote to the Treasury Soitor asking that Mr. Niazi's
case be now considered as a matter of urgencyiol&points were made about the background,
but they relied in particular on the ill-healthtws wife. They enclosed what was described as “a
medical certificate” and, elsewhere, “a medicalorépwhich were said to confirm that his wife
was seriously ill in Pakistan and that he needddateel abroad as a matter of urgency. Again, the
enclosures do not include either a report or afiatie in the ordinary sense of those terms: rathe
they consist of a number of pages of copy mediots) some but not all on printed forms of the
Hayatabad Medical Complex. Again, these are natl &asy to decipher, but they appear to show
that Fatima Niazi was admitted to hospital at léettveen 10 and 13 April 2008 and was seen
by a psychiatrist. One note says “mentally condithas been seriously affected”, and another
seems to read “last one year seriously brain &tEct There is a slightly fuller note which,
however, is impossible to construe in full. It epps to begin “mentally position is not good — also
missing her husband and [?]”; there are then samikdr words which are indecipherable in detail
but the gist of which may be that her condition ldooe helped if her husband were available to
care for her. There is no indication that any ptafsillness has been diagnosed. The patient

appears to have been prescribed some medicatibit,i®not clear what it is.

29. There was no letter from the Secretary of Siatiae Treasury Solicitor dealing with any of
those letters until 1”28eptember 2008, when the Agency wrote purportndeal with no fewer
than four letter dated between™@ugust 2007 and 29 April 2008. That delay is very
regrettable, particularly in the light of Collin's &trictures inFH (see para. 11 above). Such delay
is indeed a feature of most of these six cases Trhasury Solicitor has acknowledged that it is
unacceptable and has apologised. Ms. Greaneyelidhat the problem was in fact a consequence
of these cases being chosen as lead cases. Invany; the letter of 12 September, so far as

relevant, reads as follows:
For the following reasons it has been decidedytbat client’s case is not exceptional.
It is considered that although a claim has beenentlat your client’s wife in Pakistan is

seriously ill, the evidence provided does not shbat the illness is terminal or life-
threatening, and that the person in question leseaelative.



The evidence, dated $0April 2008, is not in the form of a medical repard does not
provide a formal diagnosis or prognosis. It fadsexplain what future treatment and care
is needed, or the qualifications of the person winote the unsigned, hand written, note
attached.

The evidence dated®3September 2007, is likewise absent a diagnosisra@gnosis. It
simply states that your client’s wife is “damagedtie brain.” This evidence contains
reference to her “conditions at the time of disgeanndicating that the condition did not
require her to remain in hospital.

Therefore even when taken at its highest, and wihleful regard to the particular
circumstances of your client’s claim, the evidemc@ot sufficient to show that there are
compelling circumstances in your client’s case.

It is noted that your client first claimed to haweelative in need of medical treatment by
way of a letter from yourselves dated"3@ugust 2007. This letter gave no details of the
name, relationship or condition of the relativeguestion, however a subsequent letter
from yourselves, dated"5September 2007 statédur client wishes to visit him. The
Secretary of State was furnished with more debgilevay of a letter from yourselves dated
16" November 2007. This letter included medical eniedated "8 September 2007.

No explanation has been given as to how your ciemife came to be in Pakistan, what
her status there is, how she is accessing medeatitent, how your client came to learn
that she was in Pakistan, how contact was estaoljshow the medical evidence itself
reached your client. If your client were to clailhat he encountered his wife during his
trip to Pakistan in 2002 then it must be questioagdo why he failed to mention this fact
at his appeal hearing; in fact despite the visade family visit visa,“the appellant
denied having family in Pakistan and said that e went there because he felt upset and
it was easy to communicate with people there. nd this explanation unsatisfactory.”
[Adjudicator's determination 27May 2004 paragraph 25.]

It is further noted that the patient is recordedrasma Niazi as being 25 years old, making
her year of birth circa 1975. In 2008 this wouldk®a her 33 not 38 as indicated on the
medical evidence.

Your client has also failed to provide any explaratas to how his wife came to be in
Pakistan. His Asylum claim is mostly silent ashir, provided the above biographical
details in the self completion questionnaire andl aeferred to her in his substantive
Asylum interview briefly in answer to questions &53.

Q52  After you were injured and taken to Kabul dodiyhe money?

A52 | gave it to my wife before | was taken backhmwspital. When my wife
returned to Kabul she had the money with her.

Q53  Who lived with you in your house in Charkar

A52  Just one brother, my mother, my kids & wife.
No explanation has been given as to why he neweghgdo have her and his children sent
to join him in Pakistan before he journeyed on he tUnited Kingdom. There is no

indication that he has actively sought to contaet br his children since he fled
Afghanistan and nothing to show whether or notidesd when he visited Pakistan.



Therefore, considering the ease with which documer@n be obtained in Pakistan
[Country of Origin Information Report July 2008 Rstlan para 18.05 & 18.064nd having
regard to the facts outlined in paragraphs 11-I8@btogether with all the known facts of
your client's claim, the evidence provided has tmen accepted as independent
corroboration of the claimed condition/iliness.

In conclusion it is not considered there is an otgeeed for your client to travel to Pakistan

at this time such as to necessitate considerafibrs mutstanding application/submissions.
30. Itis clear from that letter that all the aabie material — which goes beyond anything that
was shown to me — was thoroughly considered byAipency; and | was not addressed on the
details of the reasoning in it. While not all {h@nts made seem to me particularly strong, there i
in my view an adequate basis for the view that@le@mant had not demonstrated that his wife
was so ill that it was right to consider his casg of turn so that he could travel to see her in
Pakistan. There must be a limit to the extenthactvit is reasonable to expect staff of the Agency
to comb through the kind of fragmentary materigd@ied in this case in order to form some kind
of judgment as to the medical condition from whikbbk relative is said to be suffering. It may be
that the true position is that the Claimant’s wigeindeed suffering from some form of serious
mental illness — perhaps a severe depression neads the presence of her husband; and on that
basis the Secretary of State might regard the aastalling within the spirit of her guidance
(though it does not appear to fall within the IgtteBut that has simply not been established.

31. It was suggested that it was irrational for Seeretary of State to refuse “exceptionality” in
the case of Mr. Niazi when she had allowed it i tlase of Mr. Manduzai; but in the latter case
the quality of the evidence, and the seriousnegbeiClaimant’s mother’s condition, were of a
very different character. | do not under-estimatedifficulties for asylum-seekers in this country
of obtaining “Western-style” medical reports abaitk relatives in Pakistan or elsewhere; but
unless the Agency receives material of better gu#tian was provided in this case | do not see
how it can be criticised for not accepting thashbws the kind of medical condition that would

bring the case within the current policy.

Rahmani

32. On 18 November 2007 Malik & Malik wrote to the CRD apiplg for ILR in the light of

the decision irs. The letter contained the following short paragraph:

Finally, we have recently come to know that ouemi has received a medical report
confirming that his mother is seriously ill and tishe is receiving a medical treatment. A
copy of the medical report confirming same KuwaitsHital Peshawar, is attached for your
ease.



The enclosed report was on the paper of the Kuwesipital and reads as follows:

Dear respectful authorities

Farida Rahmani according to the registration Nun#8/12 dated 25/09/2007 who was
admitted at the Kuwait Hospital at the medical ward

Although doctors have tried their level best, brduldn’t succeed in curing her. The
patient is still sick, how ever she has no ondiis tountry to take care of her.

The patient’s condition is getting worst by the gagts.

She is seriously sick and is in need of family membShe only has told us that she has a
son by the name of the Ibrahim Rahmani. Now ssafifering from depression.

Now we are asking her son that where ever he is. slhbuld come to Pakistan to her
mother because; her medical condition is gettingstvo

We hope that her son will come to Pakistan as ssquossible.

33. There was no substantive response to that,lettan particular, to the aspect of it relatiiog
the Claimant's mother’s alleged illness. Or'28oril 2008 Malik & Malik wrote to the Treasury
Solicitor asking for priority to be given to thedathant’s application for ILR for two reasons. One

was that he was destitute. The other was as fellow

Our client has provided a medical report from CrathwHospital confirming that his
mother is seriously ill and he therefore needsawed abroad as a matter of urgency. This
medical report was provided by our client’s frierddy Abdul Waheed Qazizada who
recently travelled back from Pakistan. We encloseewith a copy of the medical report
and his passport copy confirming his journey dates.

A witness statement from the Claimant was alsoasecl. This referred to the earlier report from

the Kuwait hospital in Peshawar and complainedhef failure of the Home Office to respond.

The certificate from the Cromwell Hospital in Peshawas in the following terms:

Dear Respectful Authorities

According to the registration number PA389/10 Dat@dFeb 2008 Farida Rahmani who
was admitted to Cromwell Hospital Medical ward.

Although doctors have tried their level best bouldn’t succeed in curing her. The patient
is still seriously ill, how ever she has no nexkof to take care of her, the patient condition
is getting worst by the day pasts. She is suffefrom depression which makes her life
harder to live.

She only has told us that she has a son by the w&rtahim Rahmani who lives in
England.



Currently her son friend Abdul Waheed Qazizada véduently visited us has brought some
picture and film of her son which made her calmamevhile we ask her son that he
should come to Pakistan to her mother becausenédical condition is getting worst.

We hope that her son will come to Pakistan as ssqossible.

It will be observed that the wording is remarkablgse to that of the certificate from the Kuwait
Hospital from September 2007.

34. It was not until 8 September 2008 that the Agency replied to MaliMa&lik's letter of 23
November 2007; and a letter was sent the follovday replying to the letter of 28April 2008.

In both cases the delay is deplorable; but the amgtion is the same as that to which | have
already referred at para. 29 above. Both lettekn@vledged the Secretary of State’s power to
consider cases out of order where they are “tralyeptional” but conclude that the Claimant’s

case does not fall into that category. The letfed" September says this:

For the following reasons it has been decidedytbat client’s case is not exceptional.

5.1 It is considered that your client’'s case fallgside of the provisions of the Asylum
Policy Instruction. Although a claim has been mé#ug your client's mother abroad is
seriously ill, the evidence provided does not shbat the illness is terminal or life-
threatening. It is noted that the letter from Oorg of the Kuwait Hospital is vague,
containing neither diagnosis nor prognosis. Theraothing in it to the nature of the
patient’s illness, the cause, or any treatmentgenovided. The letter does refer to the
patient suffering from depression but the sevesftyhe depression has not been clinically
outlined, nor has it been made clear whether tipeedsion was the primary reason for the
hospitalisation or a secondary condition arisintherefore, even taking this letter at its
highest, the Secretary of State does not exceptitbee are exceptional circumstances.

5.2 It is noted that the letter from Dr Story oétKuwait Hospital is vague, containing
neither diagnosis nor prognosis. It does nothlistqualifications and is undated, although
it does refer to the date of admission and was gtdanwith an airmail envelope from
Pakistan (date of postage illegible). Considetimg ease with which documents can be
obtained [Country Information July 2008 PakistanIR@ara 18.05 & 18.06].It has not
been accepted as independent corroboration ofdimaed condition/iliness.

In conclusion it is not considered there is an ntgeed for your client to travel to Pakistan
at this time such as to necessitate considerafibrs @utstanding submissions.

The letter of 8 September makes virtually identical points abdat letter of 2% April, but it

cross-refers also to the earlier report from thev&iti Hospital.

35. | have no difficulty in holding that the Seemst of State was fully entitled to regard the
medical evidence on which the Claimant relies asléguate, essentially for the reasons given in

the letter of 8 September. | will add that the remarkable siritifain wording between the



certificates produced by the two hospitals wasuwtated to reinforce the doubts expressed as to

the authenticity of both certificates.
Walizada

36. On & October 2007 Malik & Malik wrote to the Immigraticand Nationality Directorate
asking for Mr. Walizada’'s case to be reconsidenmedhe light of the decision irs The

penultimate paragraph of the letter reads as falow

In addition, our client recently received a lettga post from his family friend. The letter
informed our client that his mother is sufferingrfr a medical condition and therefore he
wishes to travel abroad to see her. It is impeeathat he receives the decision to his
application as soon as possible so that he is tabteavel abroad and is able to see his
mother. We are enclosing the original medicalorewf our client's mother for your
reference.

The enclosure is on the paper of a Dr. Said Abdablibl (Rahmani), described as an “MD Internist
(physician and paediatrician)”. It is dated1September 2007. It reads:

Dear Mr. Homayon Walizada,

| want to inform you that your mother Mrs. JamilaN¥ada is suffering Acute Myocardial
Infarction and she receives [details of medicatiare then given, but they are
indecipherable save that they include aspirin].wNihhe needs you, because she is alone.
Please visit her in the nearest future.

That certificate was referred to again in Malik &aNk's pre-action protocol letter dated"9

December 2007.

37. There does not appear to have been a replgetdetter of 4 October, but the Agency
addressed the letter of ®ecember by a letter datel! Bebruary 2008. So far as relevant, it said
this:

You have also claimed that your client's mothesésiously ill in Pakistan and is now
lonely and would need the company of your clielr. Homayon Walizada has not
provided substantial evidence to support his cldiat his mother’s condition is so severe
as to warrant his return. His mother’s claim ta@hebeing lonely is not sufficient reason
to warrant a grant of leave so that he can traveidit her in Pakistan.

It is surprising that that letter does not refeplestly to Dr. Habib’s report, and the observation
that the Claimant had not provided “substantiatierce to support his claim” might suggest that

the Agency had not seen the report (either becaugss not in fact enclosed or because they had



overlooked it). On the other hand, the referecthé Claimant’s mother being “lonely” appears
to derive from that report. It seems probabledfme that the author of the letter had seen the
report but did not regard it as “substantial”. h&ltgh it would have been better if he had
addressed its contents more explicitly, 1 cannot #@t that is an unreasonable response.
Although the reference to “acute myocardial infanct might suggest a life-threatening condition,
the remaining contents of the certificate are iststent with such a diagnosis; and the doctor
appears to be a general practitioner rather thapeaialist. There is no indication that the

Claimant’s mother has received any hospital treatme

38. On 28 April 2008 Malik & Malik wrote to the Administrate Court Office in the following

terms:

Our client has instructed us that his application Judicial Review be expedited and the
oral hearing be listed as soon as possible. Ehia view of the fact that his mother is
suffering from heart disease in Pakistan. He l&sr@ceived a letter from the doctor who
clearly suggests that his presence with is urgaetiypired to assist her. This letter from
Dr. Said Abdul Habib (Rahmani) is enclosed herevidthyour reference, which clearly

confirms the same.

Our client therefore, wants to travel to Pakistars¢e her mother who has no one to look
after her whilst she is suffering from this heasgedse. We therefore, enclose herewith an
application for urgent consideration form N463 dobmpleted requesting an oral hearing
at the earliest possible in view of the fact tiéd tatter needs early determination.

The letter was accompanied by a form N463 and wpged to the Treasury Solicitor. The letter

from Dr. Habib which is referred to is datel Bebruary 2008 and reads as follows:

Mr. Homayon Walizada, your mother is suffering fraschemic heart disease and she
needs you. Please join her as soon as possible.

39. The Treasury Solicitor replied oﬁdMay 2008 pointing out that neither the form N4G8 n
Dr. Habib’s letter had been enclosed: it askedtifimm to be sent. The letter also observed,

somewhat tartly:

This is one of very few of the cases raising #sué of prioritisation based on R(S) where
you have not in fact written to me or my colleagpesviously raising the issue of your
Client's need to travel apparently based on theicakdealth of a relative currently
residing in Pakistan.
That was not of course correct, since Malik & Mdh&d submitted the earlier report to which 1
have referred. | was however interested in theagion that claims of this character were being

made routinely in all or most of tH&cases. Miss Jones told me that that observates ot



correct. Her instructions from Mr. Saleem weret thach applications had been made in only

about ten or fifteen of the 35 or Sdype cases in which his firm was instructed.

40. On & May 2008 Malik & Malik replied purporting to encle the missing materials. The
Treasury Solicitor replied pointing out that thegdhsent the wrong enclosure. They have heard
nothing since. The Secretary of State has noetbex had the opportunity to consider Dr. Habib’s
second letter.

Conclusion

41. 1do not, for the reasons given, believe that3ecretary of State’s decision not to treatehes

three cases as “truly exceptional” can be saicateetbeen irrational or unlawful.

Footnote: Permitting Applicants for ILR to Travel

42. One question which strikes anyone considerhmg ihdividual cases reviewed above is
whether it is really necessary for the Secretary Sbéte to insist that the only way of
accommodating applicants for ILR in the Claimamssition who want to travel abroad, to see a
sick relative or for any other good reason, is a@ehtheir substantive applications considered out
of turn. If that is indeed necessary, one canvggeit should only be done in “truly exceptional”
cases; but why can such applicants not simply logvall to leave the country temporarily on the
basis that this will not prejudice their applicaiso? Even if there are good reasons for a general
rule that leaving the country is incompatible witle maintenance of a claim to ILR, the special
circumstances of applicants caught in the presanklbg might be thought to justify a more
relaxed approach. Precisely this point was mad€didiins J at para. 29 of his judgmentRH:

see para. 11 above.

43. The Secretary of State evidently expected ttatClaimants would raise this issue before
me, and it is addressed in the Acknowledgment ofi€&e and the witness statement of Ms. Miles:
the gist was that the option adumbrated abovegditte as it may seem, is not in fact possible for
a variety of reasons, some legal and some practitathe event, however, Miss Jones did not
argue the point: the individual cases addressedealere argued only on the basis that the
Secretary of State was obliged to expedite corider of the substantive application for ILR.
Ms. Greaney encouraged me nevertheless to dealtigtimatter in my judgment and to endorse
the reasons put forward by the Secretary of Stiliss Jones expressed herself neutral on whether

| dealt with the issue; but she was certainly nmejppred to argue it herself. Not having had the



guestion tested by adversarial argument, | am rejigred to take the course urged on me by Ms.
Greaney. | am, however, prepared to say this muiclvas clear to me from Ms. Miles’ evidence
and Ms. Greaney’s submissions that the questioallofving applicants for ILR to travel, in
advance of any decision on their application, icmiess straightforward than it may seem at first
sight. Depending on the circumstances of the qddr case, there may be quite formidable
practical and statutory obstacles which can onlyolsercome — if at all — with considerable
difficulty and modifications to existing practicdBut | am not prepared to make a blanket finding
excluding the possibility that in a particular cabe Secretary of State may have to face those
difficulties if she is unable or unwilling to sidgep them by expediting decision of the substantive
application for ILR.



