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Judgment

The Honourable Mr Justice Beatson :

Introduction

1. The claimant is a citizen of Afghanistan, now agddcind a medically qualified
doctor. He was removed from the United Kingdom fghfanistan on 21 January
2006. He subsequently left Afghanistan and in ApOilLO was in the Ukraine. The
issues in his application for judicial review artsscause of changes of policy by the
Secretary of State for the Home Department dutiegconsideration of his
application for asylum. The effect of such changfgsolicy has been considered by
the courts on a number of occasions.

2. In this case the first issue is whether or notra@e outside the United Kingdom is
potentially a beneficiary of a policy (“tHe (S)policy”) introduced by the Secretary
of State on 4 September 2008 in the lighRdfS) v Secretary of State for the Home
Departmen{2007] EWCA Civ 546. In that case the Court of &ppheld that a
decision by the Secretary of State in 2002 to putamn asylum applications “on hold”
to enable later applications to be dealt with witthie government’s target of 60 days
was unlawful. The effect of putting the earlier Bggttions “on-hold” was that the
claimant’s application was not decided until aftex withdrawal of a policy to give
applicants from Afghanistan exceptional leave toam. TheR (S)policy was
formulated to address the position of those whaeveelversely affected by the delay
in dealing with their asylum applications untilefthe exceptional leave to remain
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policy had been withdrawn. Applicants within itope are normally given indefinite
leave to remain in the United Kingdom.

3. The second issue is whether an application byl#imant based oR (S) made on 7
November 2008, was in time. It was submitted oralfedf the Secretary of State that
the claimant delayed in making his application #rat there is consequently no
unfairness in the Secretary of State’s refusalamighim exceptional leave to enter
the United Kingdom to enable his position to bestdered in the light of thR (S)

policy.

4. These proceedings were launched on 14 December 20@%at time the defendant
had not responded to or made a decision on theafdis November 2008
application. Permission was refused on the papemséon 11 March 2010. The
grounds were amended on 15 March and 14 Septer@t6ri the light of the
defendant’s decision on 21 December 2009 refusiagpplication and her
supplemental response dated 2 July 2010.

5. By 2 July 2010 permission had been granted. Wyriadktis J gave permission on 20
April 2010 at an oral hearing. He did so on thed#st the claimant would not rely
on anything which occurred prior to the publicatadrtheR (S)policy on 4
September 2008 except for the facts relating taése which would engage that
policy. Mr Jacobs, in paragraph 3 of his skelet@ument on behalf of the claimant,
makes it clear that the claimant’s case is nobpuihe basis that he is entitled to rely
on any act or concession made by the Secretariaté Before she published tRgS)

policy.

6. The evidence on behalf of the claimant consista®ttatement dated 3 December
1999, and a statement dated 16 April 2010 by M$BuAli, his solicitor. The
evidence on behalf of the defendant consists tdtarment by Mr Neil Forshaw, an
Assistant Director at the UK Border Agency'’s (hétrea'UKBA”) Case Resolution
Directorate. He was involved in the discussionscivied to theR (S)policy being
implemented and, with colleagues, for the formolaf that policy.

7. Mr Forshaw's statement is dated 3 November 2016 vearking days before the
hearing, and four and a half months after the dkfatis detailed grounds were
served. An application to admit this very late evide was not opposed. But | observe
that it is unfortunately becoming all too commontlte defendant in immigration
judicial reviews to serve evidence at the very iastute. The court is aware of the
pressures that face those who work in the UKBA thedmmigration section of the
Treasury Solicitor's Department as a result ofrteeiormous case load. There is,
however, a stark contrast between the expectatimndefendant has for applications
by claimants in cases such as these and what ish@aommonplace practice by the
defendant.

The factual and policy background

8. The material facts are conveniently summariseténelpful skeleton arguments by
Mr Jacobs and Mr Kellar. On 25 September 1999 ldienant arrived in the United
Kingdom and applied for asylum. His claim to refaggatus is that he and his family
had been members of the Khalg Democratic Party/PDPghanistan, that he was
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approached by the Taliban when they came to paw&896 and asked to assist them
because they were desperate for doctors, thatdiisds was publicly hanged by the
Taliban in 1999, and that after his brother hachleeecuted he refused to continue to
provide medical assistance for the Taliban andfflech Afghanistan.

The number of applications for asylum, the backlod the approach taken by the
Secretary of State to the timing of the consideratf such applications meant that
the claimant’s application was not considered fogrdour years. Indeed, he was not
interviewed in connection with his asylum claimiug? May 2004. During that
period the policies applicable to citizens of Afglstan whose applications for
asylum had been rejected changed.

10.Between 1995 and 15 November 2001 the SecreteéByatéd’s policy was normally to

11.

12.

13.

grant a credible applicant for asylum from Afghaaisindeifinite leave to remain.
Thereafter, normally four years exceptional leavestmain was granted to applicants
from Afghanistan who did not meet the criteriafecognition as a refugee under the
Refugee Convention. What the Secretary of Statpar&lional Guidance Note dated
February 2003 described as a “long-standing” practvas altered on 18 April 2002.
Between that date and 11 July 2002 unsuccessfulakigtani applicants for asylum
were given exceptional leave to remain for 12 mentltinereatfter, if their applications
for asylum were unsuccessful, they were not graexeeptional leave to remain for
any period.

It is common ground that individuals granted foaaxs exceptional leave to remain
under the policy in place until 18 April 2002 wouldrmally be granted indefinite
leave to remain in the United Kingdom upon the gxpf the four year period. This
was stated in the Secretary of State’s Operati@ugdance Note. The Operational
Guidance Note also stated there may be specifeesaaswhich it would not be
appropriate to grant indefinite leave. On practinder the policy, see al$0(A, H &
AH) v Secretary of State for the Home Departnj20®6] EWHC 526 (Admin) at
[12] per Collins J anR (S) v Secretary of State for the Home Departfizéit7]
EWCA Civ 546 at [12] and [63)er Carnwath and Moore-Bick LJJ.

These changes in the defendant’s policy about wesséul Afghan applicants for
refugee status occurred between the time the cdiagplied for asylum on 25
September 1999 and 27 May 2004 when he was inteedién connection with his
application and thus well before the defendanttgsien on 5 October 2004 to refuse
his application for asylum. The defendant’s decisi@s served on the claimant on 26
November 2004. The reason for the delay in dealirtig the claimant’s application
was that his was one of the large number affecyettido defendant’s decision in 2002
to put applications for asylum received prior t&200n hold” in order to meet the
government’s target that new applications for asytnould be decided within 60
days. An account of that decision and the polieydaling with the large backlog of
asylum claims is given in the judgments of Carnvaatt Moore-Bick LJJ iR (S) v
Secretary of State for the Home Department

In 2003 the claimant began working within the He&ervice. He was employed by
the West Midlands South Strategic Health Autharntg number of capacities,
including as a project manager in medical stafféiger the refusal of his application
for asylum he appealed to the Tribunal. Before #pgteal was considered, on 2
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December 2004, he was served with Form IS151B;ishadtice by the defendant that
a decision to remove him had been taken.

14.0n 22 October 2004 Davis J's decisiorRrfRashid) v Secretary of State for the
Home Departmeri2004] EWHC 2465 (Admin) was handed down. Thaecas
concerned decisions of the Secretary of Stateirgfi®ashid asylum and an
adjudicator dismissing his appeal made respectiveBecember 2001 and June
2002. The decisions were made without refereneepolicy in force at the time of
the decisions not to return Iraqi Kurds. That poliould have assisted Rashid and
meant that he was entitled to asylum. But the paidy became known to his
advisers in 2003. The decision as to Rashid’s jposias subsequently reconsidered
in January 2004 after the withdrawal of the poli€lge decision to refuse him asylum
was confirmed.

15. As to the decisions about Rashid made in 2001 808,43t is clear that in not taking
account of the policy in force at that time, the/®@eéary of State and the adjudicator
fell into public law error. But what of the Secmstaf State’s decision made in
January 2004 after the policy had been withdrawa®@$J held that notwithstanding
the decision irR v Immigration Appeal Tribunal and Secretary @t&for the Home
Departmentex. p Ravichandrafl1996] Imm AR 97 that an asylum application must
be determined in accordance with the circumstaab&sning at the date of the
decision, it might be an abuse of power for ther&acy of State to fail to apply a
policy or practice which was in force at the tinfdle application: see paragraphs 45
and 65 of his judgment.

16.Davis J concluded that there was an abuse of powRaishids case for two reasons.
The first was the unwarranted and unjustified falan the part of the defendant to
apply his policy to the claimant at the time of argginal application when, had it
been applied, he would have been granted refugaessiThe second was the
differentiation in treatment and consequent outcasrded to two other applicants
whose cases had been linked with his but who had pented refugee status.

17.The appeal of the claimant in these proceedingsh@asd on 19 March 2005. In a
determination promulgated on 29 March 2005 thedidator, Mr Mallinson, found
([39)) that, although the claimant had embellistiezlaccount he had originally given
by stating he had been arrested and detained bialitean and that they had issued a
fatwah against him, the core of his account wadible. The adjudicator, however,
dismissed the claim because (see [47] and [51¢phsidered that the claimant would
not be at risk from the Taliban in Kabul and wontut be considered to have aligned
himself with the Taliban by the then administratiorAfghanistan.

18.By the time his appeal was heard the claimant &tdhis employment in medical
staffing to concentrate on obtaining his medicaldigation and registration with the
General Medical Council. This was acknowledgedhgyadjudicator. As to the
claimant’s Article 8 grounds, the adjudicator ade€hat there had been “significant
and unacceptable delay” by the defendant in hie aad that no reason had been
given for the delay. But he stated ([59] — [61]atthalthough the delay was
unsatisfactory, the claimant was not bound to sedcile also stated that the delay
and the benefit of the claimant qualifying and pisaeg in the United Kingdom did
not make removal a disproportionate interferendé tie claimant’s private life.
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Jumping ahead, by October 2005 the claimant haskpabe necessary tests and
obtained an offer of employment as a clinical dasisto a GP which would assist
him in fulfilling the GMC'’s training requirements.

19.The claimant applied for reconsideration of theuddjator’s decision. On 22 April
2005 Mr Freeman, a Senior Immigration Judge, maderder for reconsideration. It
appears that the grounds for reconsideration irclute issue of delay and unfairness
considered irRashids case. As to that case, Mr Freeman stated thatst“a first
instance decision not binding on the Tribunal, aatlikely to be followed by it”.

20.1 pass over what might be thought to be a surggiapproach for a tribunal judge to
take to a decision of the Administrative Court.tAghis, sed? (B) v Islington LBC
[2010] EWHC 2539 (Adminper Cranston J at [29] referring to the “mutuality of
respect constitutionally required of judicial inistions” and essential to our system of
precedent which “demands” that the Upper Tribunlbiv decisions of the
Administrative Court unless the Tribunal is conwddhat a previous decision is
wrong. In fact, Davis J's decision Rashids casewas affirmed by the Court of
Appeal two months later on 16 June 2005.

21.Dyson LJ stated that tHeavichandrarprinciple would yield where there was
conspicuous unfairness. His Lordship considereethvas such unfairness in
Rashids case. He referred to the two factors relied piDhvis J. He stated the
unfairness resulted from “flagrant and prolongezbmpetence” by the defendant in
that case and the fact that the claimant was eatdd in the same way as the two
other applicants whose cases had been linked proadgdwith his: see [2005]
EWCA Civ 744 at [53].

22.In R (S)Carnwath LJ stated that although the resuRashids case seemed just he
did not find the reasoning altogether convincingduese it appeared to transform
“abuse of power” from a general concept underlyagicular forms of public law
illegality to a special and more extreme categdmlegality: [2007] EWCA Civ 546
at [39] — [40]. Carnwath LJ also doubted the wejglated inRashids case upon the
defendant’s conduct because the court’s properspsdlegality not
maladministration. His Lordship stated that if thexisions were unlawful it mattered
little whether that was the result of bad faithd lhack or sheer muddle and
conversely, if the decisions were otherwise uninspable in law, he found it hard to
see why even “flagrant” incompetence at an easti@ge should provide grounds for
the court’s (as opposed to the Ombudsman’s) intive: [2007] EWCA Civ 546 at
[41].

23.Representations on behalf of the claimant were nradealia by the Director of
Development of the West Midlands South StrategialtheAuthority. The
representations did not lead to a revocation ofig@sion to remove and the claimant
was administratively removed to Afghanistan on 2duary 2006.

The decision in R (2nd the R (S) policy
24.The Court of Appeal’s decision R (S)s case was handed down on 19 June 2007.

The decision was concerned with applications fghes made on or before 1
January 2001. It was held that the decision tovehslich applications was unlawful
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because it unlawfully fettered the Secretary ofe3sadiscretion. The court agreed

with Collins J who, at first instance in Januar¥)20stated that the court was entitled
to conclude on the balance of probabilities thatdlaimant irR(S)would have
obtained exceptional leave to remain and in dueseomdefinite leave, and that his
failure to do so was caused by the unlawful fattethe Secretary of State’s
discretion. It ordered that the case be remittatiécSecretary of State to re-determine
in the light of the judgment, with the expected $®ouence that the claimant in that
case would be granted indefinite leave to remain.

25.As a result of the judgment R (S)s case the Secretary of State decided to adopt a
policy to address other cases with similar factsBA staff formulated a number of
interim and draft policies during 2007. Mr Forshawtatement sets out or
summarises the contents of the various iteratiétiseodraft policy and the published
and unpublished policy.

26.The first document is interim guidance issued taBAkKstaff on 3 September 2007. It
has a heading “When to suspend removal action®bdkis of the Court of Appeal’s
finding in the case dR(S) and its language is couched in terms of suspendin
removal action and allocating the case for a camaitbn of a grant of leave.

27.In October 2007 the UKBA'’s Asylum Policy Unit prepd an options paper and draft
guidance. Section 4.1 of the draft guidance wadégarhe applicant must be
present in the UK”. The text states that the judgnmeR (S)“is not extra-territorial
and does not require BIA to grant entry clearandfdse who may have benefited
from the ELR policy at the time but who have subssdly been removed”.

28.Mr Forshaw stated (paragraph 6):

“it was necessary for the UK Border Agency to dedith what the precise scope of any policy
arising from the judgment [iR (S) should be, taking into account both the judgnsend the fact
that there were outstanding judicial review chajlesmifrom cases which fell outside the direct
terms of the judgment (in that asylum had not bedaimed prior to 1 January 2001, but which
had nevertheless been delayed beyond the expiheafountry-specific four year ELR policy)”.

He explained (paragraph 10) that the policy wowlder asylum claims from
applicable countries made post-January 2001 borbdfie ending of country-
specific four year ELR policies because:

“PSA targets were still in force post-January 2@ it was considered that the rationale of the
Court of Appeal’s judgment iR (S)should be applied”.

A restriction in the 3 September 2008 Interim GuoiclaNote that the claim be made
61 days before the ending of the relevant counditicp was also removed.

29. Draft policies dated November 2007, 1 April 2008 4nAugust 2008 all included the
statement “cases must meet the following criteribg considered under (S)- ...the
applicant is in the UK at present”. The policy asaut in the April 2008 draft
received ministerial approval on 23 May 2008.

30. A version of the final policy was published on $4&nber 2008. It comprises an
eight stage test, guiding officers through to acbasion as to whether tH(S)policy
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31.

32.

applies to a given case. At each stage, wherenhwex is “no” and the individual is
stated not to qualify under tfS)policy, an unpublished and restricted section
directs the officer to refer to Chapter 53 of th€BA’s Operational Enforcement
Manual. The unpublished version contains an adtitistage, stage 7. The nine
stages in the unpublished version are set ouiAipendix to this judgment.

Neither the published nor the unpublished versairibe final policy contain the
material in the October 2007 draft under the hegtiline applicant must be present
in the UK” and the statements in later drafts, udahg the April 2008 draft approved
by the Minister that “cases must meet the followgnigeria under R(S)” the last of
which was “the applicant is in the UK at presetitis only necessary to set out the
additional stage in the unpublished version ofgbkcy. This is:

“RESTRICTED — NOT FOR DISCLOSURE — START OF SECTION
Stage 7
Has the individual remained in the UK?
e Ifyes, proceed to stage 8.
» If no, refer to_Cases where the individual hastleét UK before making a decision as
to whether the individual is excluded from RgS)policy criteria. If ineligible refer
to chapter 3 of Enforcement Instructions”

The ‘Cases where the individual has left the”Wéction is also restricted and  not
for disclosure. It states:

“Where an individual applies for ILR on the basigte R (S)judgment, but has left the UK
(either voluntarily or forcibly) by the time congichtion of that application takes place, case
owners/workers should approach a [senior casewjolickefurther advice. This is also the case
where an individual has left the UK (either voluiiteor forcibly) and applies for ILR on the
basis of th&R (S)judgment following their departure. Further guidamn handling these cases
will be published shortly.”

33. Mr Forshaw’s evidence does not explain whyetkgress references to the need for

the applicant to have remained in the UK which werhe Interim Guidance Notes
and the various iterations of the draft policy weot in the published version of the
policy. What he stated is:

“14...it is apparent that the policy is written orthnderstanding that is applicable to those
persons who are still in the United Kingdom. Thimsvbecause it remained the intention
behind the policy that those who had left the UKuldonot ordinarily be entitled to benefit.

15. For example, the policy guidance refers topthesibility that eligible applicants will be
granted indefinite leave to remain in the Unitedigdom, not indefinite leave to enter.
Section 9 of the [unpublished version of] policyte®that, the individual meets the R (S)
policy criteria. Anyremoval action should be suspended and a grant.& should be
implemented{emphasis added).

16. Further, the final paragraph of the sectiorPolicy Background notes thatf, ‘having
considered the case in accordance with this guidatite individual is not eligible for ILR

and removal action will follow, case owners/worksh®uld refer to the guidance for
considering other extenuating circumstancdfié guidance on extenuating circumstances is
contained in chapter 3 of the Enforcement Instamstiand Guidance and refers to a range of
factors that should be taken into account befatedsion to remove an applicant is taken.
The guidance statest is the policy of the Agency to remove those@egound to have
entered the UK unlawfully unless it would be a loteaf the Refugee Convention or ECHR or
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there are compelling reasons, usually of a compasde nature for not doing so in an
individual case’lt further states full account must be taken of all relevant circusnses
beforea decision to remove is taken on a case. Ther&tbdbe considered are the same as
those outlined in paragraph 395C of the Immigratiwmes™

34.Mr Forshaw stated that the unpublished paragraphsrinserted into the policy
because in the period before publication the Sagretf State faced two claims for
judicial review by claimants who had been removedifthe United Kingdom after
the decision of the Court of Appeal(S)and the Interim Guidance of 3 September
2007 had been published. At that stage the Int&uidance only covered those who
claimed asylum before 1 January 2001. As finaltylesd, the policy applied to those
who claimed asylum both before and after Janua@l 2®0r Forshaw stated
(paragraph 17) that “in essence these judiciakrewlaims raised the particular issue
of what should happen to those removed &té6)had been handed down, between
the publication of the Interim Policy and the pahtion [of] the final policy and who
fell within the terms of the final policy”.

35. Paragraph 18 d¥Ir Forshaw’s statement refers to further discus$asto how the
policy should be amended to take account of suamticipated scenarios”. Following
this, the unpublished section of the policy @ases where the individual has left the
UK” was inserted into it. Mr Forshaw stated:

“The draft versions of thR (S)policy that were written prior to the final pulditon of the

Policy left open options for dealing with case®ltkose...where submissions has been made
after theR (S)judgment but at a time when applicants were motact, within the terms of

any policy at the time of their removal. It was ided that such cases should be referred to a
senior case worker though it did not instruct thalyy were to be granted leave. It simply noted
that further guidance would be issued.

19. It was never the case that UKBA intended tHepdo benefit those who had left the UK
beforethe judgment iR (S) Besides any other consideration, it would nopbssible to
guantify how many cases might be affected by tharalment. Nor can it be said that it is
unfair not to apply the policy when the person @ned has left the UK either voluntarily or
forcibly before they could have had any expectatiba grant of ILR which arose from tiie
(S)judgment.”

He also stated (paragraph 20):

“The UK Border Agency was fully aware both beforelammediately after thR (S)
judgment that persons whose cases were similateatical to that of S had been removed
from the UK to Afghanistan. The UK Border Agencydeaa conscious decision that such
cases should be availed by the policy which lateerged. That it was not intended that the
policy should apply to persons removed prior tojtltigment is demonstrated by the fact that
earlier drafts of the policy, including that whialas eventually approved by the Minister for
Immigration on 23 May 2008 clearly stated thatpider to benefit from the policy, an
applicant had to have remained in the UK and th®og put forward at a very stage made
clear that the Policy was not intended to formhhsis for an entry clearance application.
There would have been no requirement for theseigioms had it been intended that the
Policy should also apply to persons removed froenUK prior to the judgment.”

36. Mr Forshaw acknowledged that the wording oftthpublished stage 7 of the final
policy “could have been clearer and that this secshould perhaps have been
included in the published Policy”. He stated (paapb 21) that it was the emergence
of an unanticipated scenario of a person being veshafter the judgment but before
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the introduction of the final version of the polithat led to this change and that it has
not been possible to form the general guidanceresfdo because one of the cases
giving rise to the inclusion of the later guidamestill ongoing.

37.0n 7 November 2008, some 17 months after the @ecisiR (S)s case, over 30
months after his removal from the United Kingdomg &vo months after the
publication of theR (S)policy, the claimant’s solicitors wrote to thedheclaims
section asking that the Secretary of State grantldimant exceptional leave to enter
the United Kingdom on account of his particulacamstances. The letter set out the
factual background and made detailed represengasisto the applicability &¥(S)to
the claimant.

38.The letter also enclosed a copy of a letter thienglat had written to his solicitor.
This gave his account of what happened on hisarrvAfghanistan, his interview
by the authorities there, that he did not tell titemtruth because if they had found
out his true identity they would have handed hirarde his enemies, the Northern
Alliance or the Mujahaddin and because, as a dé@avould be presumed to have a
lot of money and a big bribe would have been dermdnd@he claimant’s letter stated
that he was released after three days and toktdorin two weeks time. He also
stated his house in Kabul had been destroyedittvats dangerous to be in Kabul
without an identity card, and that he went to leelle town. There he found that his
mother had died and that his family house was dedupy other people. He also
stated that he was told that a Mujahaddin leader wimow a member of the
Afghanistani Parliament was looking for him, thatwent to Peshawar, made contact
with friends in England, and was encouraged to kgepg.

39.The claimant’s solicitors’ letter before claim iatdd 30 July 2009. After referring to
the Court of Appeal decision R (S) it states that the facts relating to the claimant
are “identical and arguably more compelling thawsthofR (S). The letter referred
to the delay in dealing with the claimant’s appiica for asylum, the result that he
failed to benefit from a policy that would haveuted in him being granted leave
and subsequently indefinite leave to remain, theestten to remove him, and the
failure to respond to the letter dated 7 NovemI®€&82 over 8 months earlier. There
was no reply to this letter. Proceedings were, ek stated, instituted on 14
December 2009.

40.The UK Border Agency replied to the letter dated)8 in a letter dated 21
December 2009. The writer apologised for the delagsponding to the letter. It was
stated that the delay was “as a result of the ddaregd nature of your representations
on behalf of” the claimant. After setting out theeckground facts and the history of
the policy that was ruled unlawful R (S)s case, the letter states:

“Although the UK Border Agency apologises to yolient for the delay in considering his
initial asylum claim, it is not accepted that thare grounds to grant leave to enter.

UKBA has a policy in place to give guidance wheméradividual appears to have lost the
benefit of a country-specific ELR policy unfairlg a result of a delay in deciding his case.
For your reference this policy is available on theéBA website at [the location is stated].
This policy is not intended to avail persons whe autside the United Kingdom. Your client
therefore does not qualify for leave to enter anlibisis of th&® (S)policy.”
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There is no reference in this letter to delay anghrt of the claimant. That was first
raised in the defendant’'s summary grounds.

41.In a letter dated 2 July 2010, the defendant wiaot@rovide a supplemental response
to matters raised in [the] letter of 30 July 2008 fhe claimant’s] application for
judicial review”. After referring to the guidancellgished in September 2008 the
letter states:

“Intention of the policy

5. In our letter of 21 December 2009 it was avethed the policy was ‘not intended to avail
persons who are outside the United Kingdom'. ThHeep@addresses application for Indefinite
Leave toRemainin the United Kingdom. The benefits of the poldy not and were never
intended to apply to persons who had already heftiinited Kingdom (either voluntarily or
through enforced removal) prior to tRe(S)Court of Appeal judgment. This is also clear from
stage 8 of the [published] policy criteria whictsdebes the appropriate outcome where
stages 1 to 7 of the policy criteria have been (eeiphasis supplied):

‘The individual meets thR (S)policy criteria.Any removal directions should be
suspendedand a grant of ILR should be implemented’.

Chapter 53 of the Enforcement Instructions and Goag

6. At stage 7 of the [unpublished] policy relatbogHas the individual remained in the UKi®
notes that where an applicant who has not remam#t UK is ineligible under the policy,
reference should be made to chapter 53 of the Emfeent Instructions. The same reference is
made at stages 1, 3, 4, 5, 6, and 8 of the pollgrarthe applicant does not meet the
eligibility criterion. Chapter 53 of the UK Bord&gency’s Enforcement Instructions and
Guidance covers certain factors (both positive meghtive) that...are to be taken into account
before a decision is taken to remove an illegalagitor person subject to administrative
removal. It is noted that the direction to refectapter 53 consideration would not however
be relevant in a case such as Mr Khitab’s givehhkaad already been removed from the
United Kingdom. The reference to chapter 53 isvahé to the other stages listed above as in
those circumstances the applicant applying undeRttS)policy would still be present in the
United Kingdom.”

42.1n this letter the defendant also elaborated orsthmission in the summary grounds
that the claim was precluded by the claimant’'s yldias stated that the claimant had
not applied to the Secretary of State for ILR usdine four years after the refusal of
his asylum claim and did not institute these prdoggs until five years after the
refusal. The letter stated the claimant was thuseddrom relief under the principles
set out by the Court of Appeal & (S, H and Q) v Secretary of State for the Home
Departmen{2009] EWCA Civ 142. The Court of Appeal had affed the principle
that where a claimant seeks to challenge a faituggant ILR based upon
delay/“conspicuous unfairness” a court should ntdrvene unless the proceedings
had been brought promptly following a decision toogrant asylum (paragraph 7)
and (paragraph 11) that leave was refused on theifles set out by Goldring LJ in
S, H,andQ’s case.

43.The statement by Ms Bushra Ali states that ther@ait has told her that on 16 April
2010 he was residing illegally in the Ukraine witth@alid papers, that he has been
robbed at knifepoint on two occasions and hadialbklongings stolen, and has been
forced to pay bribes to police officers. He hasaygtlied for asylum or reported the
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crimes that are being committed against him tdikeainian authorities because he
fears that they will remove him to Afghanistan.

Discussion

(1) Does the R (S) policy potentially apply to asp@ outside the United Kingdom?

44,

45.

46.

47.

Mr Kellar's skeleton argument (paragraph 34) acegpihat the approach to be
adopted in interpreting the policy of a governmidnister is that set out by the Court
of Appeal inR (Raissi) v Secretary of State for the Home Depant[2008] EWCA
Civ 72. In that case the court considereeamgratiacompensation scheme which
was the subject of a Ministerial statement to Barént and aimed at the public.
Hooper LJ, delivering the judgment of the courdted that it was for the court to
determine the meaning of the policy in questiomvduld do so by the application of
the test set out iR v Criminal Injuries Compensation Board, ex paitebb[1987]

QB 74, at 78, that is “deciding what would be ssmeeable and literate man’s
understanding of the circumstances” in which hdaqualify.

The position taken on behalf of the Secret&itate in the present case means it is
not necessary to decide whether the approaBtaissis case applies to a policy, only
part of which is available to the public and whistprimarily designed to provide
guidance to decision makers within a governmenadapent or agency. It has been
suggested on behalf of the Secretary of Stateatpaticy aimed internally to guide
departmental decision makers is to be construadéordance with the decisioni
(Gashi) v Secretary of State for the Home Departrf#g903] EWHC 1198 (Admin):
see, for exampleR (S)v Secretary of State for the Home Departnj2@08] EWHC
2069 (Admin) where Blair J also did not have to malkdecision on the point. See
also the cases listed in Fordhamtglicial Review Handbodk9.5.10(c). InGashis
case Maurice Kay J, as he then was, held thatgbeach of the court should be to
ask whether the construction of the policy giveralfyecretary of State was one
which was notWednesburyeasonable. | observe tiaashis case was not referred to
or cited to the Court of Appeal Raissis case. In any event, once a policy is
substantially published, as tRe(S)policy was, it cannot be regarded as aimed solely
internally.

| have set out the differences between the puldisimel the unpublished policy at

[30] — [32]. Mr Kellar submitted that it is cleaiofn both that the policy does not
apply to a person in the position of the claimarthis case. This is because the policy
does not apply to those outside the United King@mich the claimant was removed
from the United Kingdom 17 months before the decishR (S)s case and 33

months before the publication of tRe(S)policy on 4 September 2008.

Mr Kellar also submitted that, since the publispeticy did not contain what is in
stage 7 of the unpublished policy, there could mexpectation by the claimant, let
alone a legitimate expectation giving rise to aljgubw claim, that the policy would
apply to a person in his position. While this mayso, legitimate expectation is not
the only way in which a ground of review might aria the circumstances of this
case. If, on the true construction of the totaditghe policy, it leaves open the
possibility of its application to the case of agmr who has left the United Kingdom,
the decision-maker must take account of that fatttine decision maker does not, he
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will have failed to take account of a relevant adasation, that is the unpublished
stage 7 of the policy. In this case the decisittelelated 21 December 2009 states
“this policy is not intended to avail persons whe autside the United Kingdom” and
“your clientthereforedoes not qualify for leave to enter on the bakib®R (S)

policy” (emphasis added). This letter does not appe have taken account of stage
7. It could have done so by adding at the endefitst sentence quoted something
along the lines of “save possibly for those who ¢tefwere removed between the date
of the Court of Appeal’s decision and the publicatof the policy on the UKBA'’s
website”.

48.The question is whether, on its true constructiothe light of the authorities to

which | have referred, the policy as a whole appitethose outside the United
Kingdom. Notwithstanding the force of Mr Kellar'slamissions, | have concluded
that the reasonable and literate person readinfulihgolicy would not have
concluded that it was confined to those still witthe United Kingdom. The rationale
of the decision iR (S)s case was the unfairness that resulted frommgu#iwhole
class of asylum applicants “on hold”. That was dlsorationale of the defendant’s
policy. That rationale does not only apply to thedese asylum applications were
rejected but are still in the United Kingdom. Moveg although the claimant R
(S)s case had not been removed, the policy wentduattthan the decision iR (S)s
case. It did so by applying to those who appliecakylum after January 2001 but
before the ending of country-specific four yearigiek.

49. Mr Kellar relied on the references to chapter 5tefEnforcement Instructions in

stages 3-8. Chapter 53 concerns extenuating citemees as a ground for not
removing a person from the United Kingdom. He sutedithis showed the policy
did not extend to those who were no longer in thédd Kingdom. He also relied on
stage 9 of the full version (stage 8 of the pulgdskersion). That states that if the
individual meets th& (S)policy criteria “anyremoval actiorshould be suspended
and a grant of ILR should be implemented”. Thatshlemitted, shows its prospective
nature of the policy and its applicability onlyttwmse still in the country and not to
those who have been removed. He accepted thatrilysdy inference from the
references to chapter 53 and to the suspensi@nuival action that one can say that
the published policy does not apply to those wieocartside the United Kingdom.

50. The difficulty with these submissions is that, nitisstanding the indications from

51.

those references, the unpublished stage 7 of thediicy explicitly addresses the
position of those who have not remained in the ligsecond bullet-point, unlike the
second bullet-points in stages 3-6, does not thateif the answer to the question is
“no”, the individual “does not qualify” under the (S)policy criteria. It requires only

a reference to theCases where the individual has left the"jiidance. That
guidance states that in such cases case ownergfsa@tould approach a senior case
worker for further advice. Moreover, that guidastates that it applies to the case
where an individual has applied for ILR on the basditheR (S)judgment either
before or after they have left the UK.

The statements in the interim guidance and the dodicies that only those within the
UK could benefit from them would have been of dasise in resolving any
ambiguity resulting from the references to chap®eand suspending removal
directions if the entirety of the (S)policy was as contained in the published policy.
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But as, in accordance with the approach set olitdpper LJ inRaissis case, what
has to be construed is the full policy, the posii®different. One has to take account
of the unpublished paragraphs. It is clear frono@saeration of the full policy
including those paragraphs that there is no loagantention to exclude all those
who have left the United Kingdom.

52.1 do not consider that the result would be differierthis case on the approach taken
by Maurice Kay J irGashis case. On the text of the fkl (S)policy, it would be
Wednesburyinreasonable to construe it in the way Mr Kelfaited me to do. First,
there is no indication in the unpublished paragsapht it is only applicants in the
position of the two applicants to which Mr Forsheeferred, i.e. those who left after
the Court of Appeal’s decision R (S)s case but before the formation of the policy in
September 2008, who fall within the unpublishedstad and theCases where the
individual has left the UKguidance. Secondly, there is no indication frdma t
documents before the court or in Mr Forshaw’s evegethat the senior caseworkers
to whom caseworkers were to refer for advice welek that the intention behind the
unpublished paragraphs was limited to such casdsetl Mr Forshaw’s evidence
(paragraphs 18 and 22) is that it was anticipdtatfurther guidance would be issued
but because one of the cases has not been resohasdnot been possible to
formulate general guidance. Thirdly, Mr Forshawslnet state that individual
guidance was given to senior case workers. Alltaees is that in formulating the
paragraphs he did not intend the policy to berlefise who had left the United
Kingdom before the judgment R (S)s casanter alia because it would not be
possible to quantify how many cases might be adfixct

53. There is no indication in the text of the fadllicy that it gives effect to Mr Forshaw’s
intention and that a person in the position ofdlagmant is excluded. Moreover, the
unpublished stage 7 and thedses where the individual has left the"$iéction
contain a positive indication that a person ndahaUnited Kingdom is not
automatically excluded from the policy and mightaide to show that he or she
should be accorded its benefits. The unpublisheagoaphs (see paragraph 18 of Mr
Forshaw’s statement) were inserted “to take accolistich unanticipated scenarios”
but there is nothing in their wording making a aistion between those who left
before the decision of the Court of AppeaRir{S)and those who left afterwards but
before the publication of part of the policy ond&pSmber 2008. Nor does Mr
Forshaw explain why it was decided to remove th@ieix exclusion of people not in
the United Kingdom (which was a feature of the guite and all versions of the draft
policy) from the final version. In effect what iglsnitted on behalf of the Secretary of
State is that the intention of the officials resgibte for a policy, unexpressed in any
document prior to Mr Forshaw’s statement dated @eldber 2010, should prevail
over the express wording of the two unpublishediges of the policy.

(2) Delay

54.The effect of delay on a claim that errors of lavwother public law flaws by the
Secretary of State had deprived an unsuccessflitappfor asylum of a potential
entitlement under a policy withdrawn before a decisvas made was considered by
the Court of Appeal iR (ZK and YM Afghanistan) v Secretary of StatéHerHome
Departmen{2007] EWCA Civ 619 an® (S, H and Q) v Secretary of State for the
Home Departmern2009] EWCA Civ 142. In an earlier decisid#B (Ethiopia) v
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55.

56.

57.

Secretary of State for the Home Departn]@606] EWCA Civ 1713 Buxton LJ with
whom Latham and Longmore LJJ agreed summarised44Pethe law in relation to
delay by the Secretary of State in dealing witlapplication in nine helpful
propositions. Although these do not explicitly retie the position where the effect of
delay is to deprive a person of potential entitlemender a policy which, but for the
delay, would have been applicable, they have béearsiderable assistance in the
more recent cases. The position is that, in omlethie court to grant relief, an
applicant must show both error of law or anothdsligdaw flaw, and “conspicuous
unfairness”: seRashids case discussed earlier in this judgment at £1416] and
[21] — [22]. Where there is delay by a claimant tbeent cases show it will be
difficult to establish conspicuous unfairness.

In ZK and YN case the appellants relied on the respondeatasydn taking
decisions and, in the caseZ¥, on the failure to apply a current policy at timee his
claim for asylum was refused on 3 April 2001. Hstitaited proceedings for judicial
review after his appeals were dismissed: see [2BWCA Civ 615 at [5] and [8] and
[9]. Pill LI with whom Rix and Longmore LJJ agredidmissedZK’s claim on the
ground that the defendant had not acted unlawtuliyrationally. He, however,
stated (at [25] and [26]) that, had there beenctaien would have failed because
“there is no adequate explanation, by way of evigefor the very long passage of
time before the claim for reconsideration was mattethat case the delay was of
some four and a half years.

In S, H and @ case the applicants argued that, because ofdlighe Secretary of
State dealt with their applications for asylum ytineere deprived of a potential
entitlement to four years exceptional leave to fieraad thus to indefinite leave to
remain which would have followed the granting afifgears exceptional leav@s
application for asylum was refused on 1 March 2@4 25 January 2005 he applied
for leave to remain on the ground that, as at #te df an earlier non-compliance
refusal on 26 June 2000, he should have been grarteptional leave to remain.
This application was made before Richards J rejegi application for statutory
review on 27 January 2005.

H’s application for asylum was refused on 28 Au@@3. His appeal rights were
exhausted on 15 December 2003. On 23 January 2€€l6 representations,
submitting for the first time that he should haeeb granted four years exceptional
leave to remain when he first applied for asylurafevmade. Goldring LJ stated (see
[83] and [110]) that from the dates of the refusfahsylumSandH could have
advanced the claim that they subsequently maden\&#tting out the legal position
earlier in his judgment he stated:

“...The court will not intervene unless proceedingsdbeen brought promptly following a
decision by the Secretary of State not to granuasyFor in such circumstances, it will be very
difficult indeed to show conspicuous unfairnesat’[60]).

The case o), the third appellant, was said to be “hopelesslyad time”: see [133] —
[134]. Q's Afghani nationality was accepted on 18 April 208utQ did not suggest
that the Secretary of State had failed propergpply his policy and to grant him four
years exceptional leave to remain until 8 May 2006.
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58.

59.

It was submitted by Mr Jacobs that there is noydelathe claimant in this case
because he is not relying on the old exceptioraaldgo remain policy after its
withdrawal. He is relying on the nel/(S)policy which remains in force. He
submitted that one cannot measure time from thesa¢bf the claimant’s application
for asylum on 26 November 2004 because the matsolady on which the claimant
now relies, thé&R (S)policy, was not promulgated then. Accordingly sadmitted

that Mr Kellar's submission based on the judgmér@aldring LJ inS, H and G

case, should be rejected. He also submitted tiat should not be measured from the
date of the decision iR (S)because the policy was not promulgated for some 15
months after the Court of Appeal’s decision in ttexde.

Secondly, Mr Jacobs submitted that, although therGd Appeal inS, H and G5
cases considered the decisiorRil{S)s case, it did not consider the applicability of
theR (S)policy to the appellants in that case. He subnhittet what subsequently
happened tél showed that it does not follow that, because dividual's delay
meant that there was no conspicuous unfairnesgidécision of the Secretary of
State, that the same individual is precluded froenkdenefit of th& (S)policy. InH’s
case Goldring LJ found ([108]) that the Secretdr$tate had not unlawfully
withheld the benefit of the ELR policy from him,tidhat if he hadiH was precluded
from relief ([110]) by reason of his delay. NotwstAnding this a decision letter dated
25 February 2010 the UKBA stated that H’s asylusedaad been reviewed “in the
light of the policy arising from the Court of Apgsgudgment and it has been
decided that it would be appropriate to grant yide under the scope & (S).

60. Mr Kellar submitted that Goldring LJ disposedfH and & cases on the basis that

61.

they had delayed in bringing their claims, and {skeleton argument, paragraph 53)
“it is clear that his determination on the timengadid not depend on the underlying
factual basis for the allegations of delay/unfassibefore him”. This, he argued, had
been done after the court considered the applicatithe principles to be derived

from the Court of Appeal’s decision i (S)s case and the later decisions of the court
in R (DS Afghanistan) v Secretary of State for the élD@mpartmenf2007] EWCA

Civ 774 andR (ZK and YM Afghanistan) v Secretary of StateHferHome
Departmen{2007] EWCA Civ 615.

It was not, Mr Kellar argued, surprising that néeggooint was taken iR (S) In that
case the claimant’s application for discretion@amve was brought before he
exhausted his appeal rights, and his applicatiojufticial review was brought within
two months of the refusal of discretionary leave.Kéllar submitted that, in the
present case, from 26 November 2004 the claimagwkhat his application for
asylum had been rejected, that he had not been gixeeptional leave to remain and
that he had missed out on the four-year policy.dhigeal rights were exhausted in
April 2005 but the application which has given risghese proceedings was made
three and a half years later on 7 November 200&wever, observe that the contrast
between this claimant’s case ad case is less stark bdthas nevertheless been
given the benefit of thR (S)policy. His application for asylum was refused2am
August 2003, his appeal rights were exhausted ddeember 2003 but it was only
on 23 January 2006, over two years later thatrserfiised the question that he
should have been given four years exceptional leavemain: se§, H and G case
at [92] and [110].
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62.

63.

64.

65.

66.

There are differences between the case of thisialdi and that afl. For example,

this claimant raised theRashidunfairness” point in his application for
reconsideration but did not pursue it in the Highu@ after the Senior Immigration
Judge rejected it on what might, in the light af #fubsequent decision of the Court of
Appeal inRashids case, have been thought to be questionable dsodimere is also
the fact that irH’s case the point was first raised two years dfterexhaustion dfl’s
appeal rights whereas in the present case it istbuee and a half years later. Finally,
it appears from the correspondence thatas still in the United Kingdom when the
decision as to the applicability of tRe(S)policy to his case was considered.

As to the first of these distinctions, it might&sked why, as the claimant did not
pursue thdRashidpoint to its full extent by making an applicatitnthe High Court,
he should be given a second bite of the cherrylgibmgrause of the introduction of
theR (S)policy at a later stage. But he would be in néedént position to others
since it is not a feature of the &l (S)policy that only those who have not raised a
Rashidunfairness point during the consideration of ticeses at earlier stages are to
have the benefit of the new policy. In any evenvlag-orshaw’s evidence shows, the
policy has been framed in a way that is broadar tha facts that gave rise to the
proceedings iR (S)s case.

| have referred to the fact that delay by the cébhwas not raised by the defendant
when first making the decision. The only reasoregiin the letter dated 21 December
2009 for rejecting the claimant’s representatioas that the policy was “not intended
to avail persons who are outside the United Kingtand that he “therefore” did not
“qualify on the basis of thR (S)policy”. It was only six months later and some two
and a half months after permission had been givan(see [41]) the defendant stated
that the claimant’s claim was out of time.

The court regularly looks at the case before thalight of all the material it has
regarding the decision-maker’s powers and reasofingOadby & Wigston BC, ex
p. Dickman(1996) 28 HLR 806, at 81/2r Buxton J. Moreover, the courts have dealt
with later decision letters and retrospective reasao a flexible way save where the
later decision or reasons contradict the earlier see the cases listed in Fordham’s
Judicial Review Handbogk2.4. However, it is not ordinarily open to a idean-
maker who is required to give reasons to resporadciaallenge by giving different or
better reason® v Westminster CC ex p. Ermakd996] 2 AL ER 302 at [44].
Although this is not a reasons challenge, the aggr@f the court to post-challenge
reasons is of some assistance. Courts have app&atbr reasons with some
circumspection. Notwithstanding such circumspegtinithe present case the later
letter does not contradict the earlier. It only addurther factor.

| have concluded that the claimant’s case doesailain the ground of delay. First,
the policy on which he relies is an existing ond aat one that has been withdrawn.
Secondly, his application was made within two mernahthe publication of that
policy. Thirdly, the decision i, H and (5 case is relied on in the defendant’s post-
proceedings supplemental response dated 2 July &Gddes not, however, appear
that the supplemental response took any accouhedict (which was before Wyn
Williams J at the hearing in April) that five mostkarlier, in February 2018l, who
the Court of Appeal held was precluded from rdbetause he had not brought
proceedings promptly after the decision not to gham asylum when he could have
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advanced the claim he subsequently made, was heless able to benefit from tRe
(S)policy.

(3) Conclusion

67.1 have concluded that in the particular circumséasnaf this case the decisions in the
letters dated 21 December 2009 and 2 July 2010&heuset aside and the
claimant’s case be remitted to the Secretary deSta consideration in the light of
this judgment. This is primarily because the Secyedf State maintained that the
claimant was not eligible for the (S)policy because he was outside the United
Kingdom notwithstanding the unpublished stage 7“@wkes where the individual
has left the UKand because thR (S)policy is a current policy not a superseded one.
| have also taken account of the different outcamig’s case, notwithstanding the
Court of Appeal’s decision. | note thatRashids case the Court of Appeal took
account of the difference between the treatmethetlaimant in that case and that of
M andA in assessing whether there had been unfairnes$2@@5] EWCA Civ 744
at [33] and [53per Pill and Dyson LJJ. | have referred to possibfeedences
between the claimant’s case and thatl@nd, unlike the others involved Rashids
caseH’s case and the claimant’s were not procedurailkeld. However, the fact that
H could qualify under th& (S)policy notwithstanding the decision of the Codurt o
Appeal that he was precluded from relief in respéthe effect of the illegality in
relation to his claim to be entitled to exceptiolegve to remain is striking and
justifies reconsideration.

68. For this reasons this application is granted. Téasions in the letters dated 21
December 2009 and 7 July 2010 are set aside ar8ettretary of State should
reconsider whether, in the light of the claimagitfeumstances and this judgment, the
claimant should be granted leave to enter the dridiegdom or entry clearance to
enable his case to be considered undeRtf®)policy.

Appendix: The R (S) policy

Stage 1
Is the individual a national of a country where a plicy to grant 4 years exceptional leave to entero
remain in the UK was in force at 1 January 2001?See Country Specific Four Year ELR Policad if the
individual is Iraqi, also Hybrid cases
e Ifyes, proceed to stage 2
» If no, the individual does not qualify under thé$) policy criteriaRESTRICTED — NOT FOR
DISCLOSURE Refer to Chapter 53 of Enforcement InstructiRiESSTRICTED — END OF
SECTION
» If unclear because the individual is a disputedbnality case, refer to Doubtful or disputed natitiy
casedor further information

Stage 2
Has the asylum application been refused, or if ngtreviously decided, does the application now falbtbe
refused?

» Ifyes, proceed to stage 4

e If no, proceed to stage 3

Stage 3
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Was the individual granted ELR under a subsequentauntry ELR policy but the grant of ELR was for
less than four years?
e Ifyes, proceed to stage 4
* If no, the individual does not qualify under thé$) policy criteriaRESTRICTED — NOT FOR
DISCLOSURE Refer to Chapter 53 of Enforcement InstructiR@iESSTRICTED — END OF
SECTION

Stage 4
Was the initial asylum application made prior to the expiry date of the relevant ELR policy includingon
the actual date the ELR policy expiredqDates listed in Country Specific Four Year ELRiBieb
e Ifyes, proceed to stage 5.
e If no, the individual does not qualify under thd$ policy criteriaRESTRICTED — NOT FOR
DISCLOSURE Refer to Chapter 53 of Enforcement InstructiRiESSTRICTED — END OF
SECTION

Stage 5
Had the case not been decided before the four yeBt R policy expired, or had it been decided and the
decision was withdrawn prior to the expiry of the bur year ELR policy?
» Ifyes, proceed to stage 6
* If no, the individual does not qualify under thé$) policy criteriaRESTRICTED — NOT FOR
DISCLOSURE Refer to Chapter 53 of Enforcement InstructiRiESSTRICTED — END OF
SECTION

Stage 6
Was the benefit of the ELR policy lost as a resultf the individual's own actions, such as where thdelay
to reach a decision was caused by his failure to-@perate with the asylum process?
» If no, proceed to stage 7
» Ifyes, the individual does not qualify under th€S3 policy criteriaRESTRICTED — NOT FOR
DISCLOSURE Refer to Chapter 53 of Enforcement Instructi@iESSTRICTED — END OF
SECTION

RESTRICTED — NOT FOR DISCLOSURE — START OF SECTION
Stage 7
Has the individual remained in the UK?
e Ifyes, proceed to stage 8
e If no, refer to_Cases where the individual hastledt UK before making a decision as to whether the
individual is excluded from the R (S) policy criterlf ineligible refer to Chapter 53 of Enforcenhen
Instructions
RESTRICTED — NOT FOR DISCLOSURE — END OF SECTION

Stage 8 [Stage 7 of published version]
Does the individual pass character and backgroundhecks?Refer to the Al Exceptional Leave to Remain —
Circumstances in which it will not be appropriategtant settlement
e Ifyes, proceed to stage 9
e If no, the individual does not qualify under thd$ policy criteriaRESTRICTED — NOT FOR
DISCLOSURE Refer to Chapter 53 of Enforcement InstructiRiSSTRICTED — END OF
SECTION

Stage 9 [Stage 8 of published version]

The individual meets the R (S) policy criteria. Anyremoval action should be suspended and a grant of
ILR should be implemented. RESTRICTED — NOT FOR DISCLOSURE CID must be updated — see
‘Updating CID following an R (S) policy decisionhd ‘Updating CID following an R (S) and Iraqi hytbri
decision’ belowRESTRICTED — END OF SECTION
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RESTRICTED — NOT FOR DISCLOSURE — START OF SECTION
Cases where the individual has left the UK

Where an individual applies for ILR on the basishe R (S) judgment, but has
left the UK (either voluntarily or forcibly) by thime consideration of that
application takes the place, Case Owners/Workersldlapproach a SCW for
further advice. This is also the case where arviddal has left the UK (either
voluntarily or forcibly) and applies for ILR on thmasis of the R (S) judgment
following their departure.

Further guidance on handling these cases will tdighed shortly

RESTRICTED — NOT FOR DISCLOSURE — END OF SECTION

POLICY BACKGROUND
In considering whether the benefit of an ELR poligas lost unfairly, Case Owners/Workers should ictans
the ruling in R (S) [2007] EWCA Civ 546.

‘S’ was an Afghan asylum claimant whose applicati@s made in 1999 and refused in 2004. The Court of
Appeal found that the introduction of new Publigc\Bees Agreement (PSA) targets from 2001 (to de6idib
of new decisions with 61 days) had resulted in Ud&r Agency (formerly Immigration and Nationality
Directorate (IND)) prioritising new casework to ni¢igose targets at the expense of older cases9Qnl§
2007 the Court of Appeal ruled that this was unldwfiot because of the delay, but because theteffec
blanket backlogging of cases was to unlawfullyefiethe Secretary of State’s discretion.

The unlawful fettering of discretion meant that soimdividuals, including S, lost out on the benefif policy
to grant failed asylum seekers from Afghanistarr fars ELR. The judgment indicated that the appatg
remedy would be reconsideration by the UK Bordeeray (formerly IND) and, where the ELR would have
led to Indefinite Leave to Remain (ILR) (i.e. whéhe ELR policy in question was a four year poligygrant
of ILR should be made.

There are certain groups of individuals who malathin the R (S) judgment. The groups potentiafught
by the judgment are those who lost the benefitfolua year country specific ELR policy becauselwf specific
decision taken by the Home Office after Januaryl2@nly a small number of nationalities are affdced
even then only in certain circumstances.

Individuals do not have to apply under the R (8eda. When working on a file of an individual wi
accepted to be a national of a country for whidbua year ELR policy was in place off January 2001, Case
Owners/Workers need to check the details of thiviehdals case against the criteria listed abovieéatify
whether the case falls to be granted ILR.

RESTRICTED — NOT FOR DISCLOSURE — START OF SECTION

If, having considered the case in accordance Wwithguidance, the individual is not eligible
for ILR and removal action will follow, Case OwnAftorkers should refer to the guidance
for considering other extenuating circumstancesagraph 395C of the Immigration Rules)
as covered by Chapter 53 of the Enforcement Instmg and Guidance
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RESTRICTED — NOT FOR DISCLOSURE — END OF SECTION



